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PEEFACE 

TO  THE  THIETEENTH  EDITION. 


In  this  Editiou  the  changes  which  have  been 
made  in  the  law  since  the  iniblication  of  the  last 
edition  have  been  incorporated  in  the  text.  The 
alterations  so  caused  are  few.  The  present  edition, 
however,  contains  a  great  deal  of  new  work ; 
for  the  whole  of  the  book  has  been  carefully 
revised,  and  the  alterations  made  on  this  account 
are  both  numerous  and  important.  The  principal 
are  the  following  : — The  editor  has  made  consider- 
able additions  to  and  alterations  in  the  introductory 
chapter  (comprising  jDp.  3 — 8,  9,  10)  relating  to 
real  and  personal  actions,  detinue,  replevin,  things 
real  and  personal,  and  the  classification  of  things 
personal  as  in  possession  or  in  action.  He  has 
newly  stated  the  law  as  to  the  alienation  of  choses 
in  possession  by  gift  (pp.  48,  49)  and  by  deed 
(p.  51),  as  to  the  eifect  of  a  sale  in  passing  the 
property  in  the  goods  sold  (pp.  52 — 55),  and  as  to 
lunatics'  conveyances  of  eliattels  (p.  Go\     The  pro- 
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visions  of  the  Bills  of  Sale  Acts  have  been  relegated 
to  tlie  Appendix,  and  a  ;>liort  statement  (p.  68)  as 
1..  the  effect  of  the  Act  of  1882  substituted  in  the 
U>xt.  The  paragraph  dealing  with  the  bankruptcy 
law  of  "reputed  ownership"  has  been  re-written 
(pp.  73,  74).  There  has  been  added  to  the  chapter 
on  Ships  a  brief  mention  (pp.  81 — 87,  88,  89)  of 
claims  enforceable  against  a  ship  under  the  admi- 
ralty jurisdiction,  of  maritime  lien  and  bottomry, 
of  the  jurisdiction  to  give  possession  of  a  ship  and 
between  co-owners,  and  of  respondentia  and  general 
average.  The  beginning  of  the  chapter  on  Actions 
ex  delicto  has  been  re--v\Titten  (pp.  90,  91).  And 
the  greater  part  of  the  chapter  on  Contracts  (pp. 
100—110,  117—124)  is  entirely  new,  the  whole 
account  of  contracts  having  been  written  afresh. 
The  chapter  on  Composition  and  Liquidation  con- 
tained in  the  last  edition  has  been  excised :  but  a 
few  paragraphs  on  Composition  with  Creditors  are 
placed  at  the  end  of  the  chapter  on  Debts,  accord- 
ing to  the  arrangement  adopted  in  the  first  eight 
editions  of  this  book.  Tlie  chapter  on  Bankruptcy 
has  been  revised,  the  chapter  on  Insolvency  omitted, 
and  the  chapter  on  Arbitration  placed  in  the 
Appendix.  The  account  of  the  fii'st  Joint  Stock 
Companies  Acts  has  been  reduced  to  a  brief  mention 
(see  p.   270) ;    while   a   short   notice    (p.   293)   of 
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securities  negotiable  on  the   stock    exchange   and 
of.  debentures  has  been   added.     The  account   of 
patents  (pp.  295—314)  has  been  revised  and  cur- 
tailed.    The  law  respecting  the  title  to  negotiable 
secmities  has  been  re-stated  (p.  526  and  note  {h)) ; 
and  so  has  the  law  as  to  the  restitution  of  stolen 
goods  to  the  former  owner  upon  conviction  of  the 
thief  (pp.  528,  529),  and  as  to  the  question  of  suing 
a  thief  before  his  prosecution  (p.  530).     And  the 
editor  has  added  some  remarks  (see  Appendix  (E), 
p.  593)  on  the  recent  case  of  SeroJca  v.  Kattenhurgia)^ 
in  which  it  was  decided   that  a  husband  is  still 
liable  to  be  sued  jointly  with  his  wife  for  torts 
committed  by  her   durmg  coverture.     Quotations 
from  statutes  have  been  printed  in  a  different  type 
in  this   edition  ;    and  the    editor  has  personally 
revised  the  Index. 

The  last  edition  of  this  work  published  by  the 
late  author  was  the  eleventh  (February,  1881). 
The  editor  is  responsible  for  all  statements  in  the 
text,  which  relate  to  the  changes  in  the  law  made 
since  that  date,  including  the  Conveyancing  Acts, 
1881,  1882,  the  Customs  and  Inland  Eevenue  Act, 
1881,  the  Bills  of  Sale  Act  of  1882,  the  Bills  of 
Exchange  Act,  1882,  the  Married  Women's  Pro- 
perty Act,  1882,  the  Banki-uptcy  Act,  1883,  the 

(«)  17  Q.  B.  D.  177. 


viii  I'llI'FACE  TO   THE   THIRTEENTH   EDITION. 

Patents,  Designs,  and  Trade  Marks  Act,  1883,  and 
the  Eiilcs  of  the  Supreme  Court,  1883.  The 
following  alterations  or  additions  made  in  the  last 
edition  were  also  the  editor's  Avork : — The  chapter 
on  Bankruptcy  was  almost  entirely  re-written ; 
and  references  were  added  in  the  notes  to  all  the 
former  bankruptcy  statutes,  so  as  to  enable  the 
reader  to  trace  the  origin  and  history  of  every 
provision  of  bankruptcy  law  stated  in  the  text. 
The  chapters  on  Patents  and  Copyrights  and 
Ilusband  and  Wife  Avere  necessarily  re-cast.  Pe- 
sides  which,  the  editor .  re-stated  the  law  relating 
to  the  transfer  of  chattels,  in  which  the  intending 
transferor  has  no  property  at  the  time  of  agree- 
ment to  transfer  (pp.  45 — 47);  the  law  with  respect 
to  agreements  to  pay  a  certain  sum  of  money  as 
liquidated  damages  for  breach  of  contract  (pp.  135 
— 138),  and  the  law  of  copyright  in  dramatic  or 
musical  compositions  (pp.  316,  317).  The  para- 
graph on  trade  marks  (pp.  328 — 330)  and  that  on 
trade  names  (pp.  335,  336)  are  the  editor's ;  he 
re-wrote  the  paragraph  on  the  sale  of  a  business 
with  the  goodwill  (pp.  336 — 338)  and  that  on 
covenants  for  the  settlement  of  a  wife's  after- 
acquired  property  (pp.  380 — 382);  and  added  the 
pages  (pp.  388 — 391)  on  the  settlement  of  money 
as  land,  and  of  chattels,  personal  or  real,  to  go  with 
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land.     The  law  relating  to  the  liability  of  partners 
and  other   persons    interested  in  the   j)rofits  of   a 
business   for  debts  incnrred   in  the  course  of   the 
business  was  entirely  re-stated  (i)p.  402—404,  407, 
408 — 411);  and  so  was  the  law  with  respect  to 
the  priority  of  payments  to  be  made  by  executors 
(pp.  439,   440  and  note  (/')),  and  application  by 
executors    to    the    Court    (pp.    441 — 444).      The 
paragraphs  respecting   married  women's   contracts 
(pp.  496,  497)   and   the   husband's  liability  upon 
contracts   made   by  the  wife   (pp.   512 — 51G)  are 
the  editor's.     And  the  law  relating  to  warranty  of 
title  or  quality  upon  the  sale  of  goods  was  newly 
stated  (pp.   531 — 533).      The   editor   also    substi- 
tuted   a    precedent    di-awn    in    accordance    with 
the  present   law  and  practice  (Appendix   D.)  for 
the  form   of  marriage  settlement  given  in  former 
editions. 


7,  Stone  BriLDixcs,  Lincoln's  Ink, 
2Qth  April,  1887. 


PREFACE 

TO    THE    FIEST    EDITION. 


The  following  pages  are  intended  as  supjolementary  to  the 
author's  "  Principles  of  the  Law  of  Real  Property."  At  the 
time  when  that  work  was  written,  the  plan  of  the  present 
treatise  Avas  not  matured,  and  a  chapter  on  "Personal 
Property  and  its  Alienation "  was  inserted  in  that  work. 
The  contents  of  that  chapter  Avill  be  found  interspersed  in 
parts  of  the  present  volume  ;  and  should  a  second  edition 
of  the  "  Principles  of  the  Law  of  Real  Property  "  be  called 
for,  it  is  the  author's  intention  to  omit  that  chapter  of  his 
former  work,  and  to  supply  its  place  by  some  further 
remarks  on  such  elementary  parts  of  the  law  of  real  pro- 
perty as  may  appear  to  have  been  but  slightly  touched 
upon  before.  The  very  favourable  reception  which  the 
author's  work  on  the  Law  of  Real  Property  has  met  with 
from  the  profession  has  encouraged  him  to  undertake,  in 
the  present  work,  a  task,  he  believes,  hitherto  unattempted : 
for  it  is  singular  that,  notwithstanding  the  rapid  growth 
and  now  enormous  value  of  personal  property  in  this 
country,  no  treatise  has  yet  appeared  having  for  its  object 
the  introduction  of  the  student  in  conveyancing  to  that 
large  and  increasing  portion  of  his  study  and  practice  vrnich 
comprises  the  law  relating  to  such  property.  As  to  real 
property,  he  may  take  his  choice  amongst  three  or  four 
publications,  all  having  the  same  object  of  facilitating  his 
studies ;  but  the  law  of  personal  property,  though  suffi- 
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ciuntly  treated  of  in  all  that  relates  to  it  as  purely  mer- 
eantiie,  lias  nut  yet  had  any  elementary  treatise  on  its 
principles,  so  far  as  they  affect  the  practice  of  convey- 
ancing. The  present  work  is  an  attempt  to  supply  this 
deficiency,  and,  in  conjunction  with  the  author's  "Prin- 
ciples of  the  Law  of  Real  Property,"  to  afford  the  student 
a  brief  and  simple  introduction  to  the  whole  system  of 
modern  conveyancing.  The  novelty  of  the  attempt  has, 
however,  increased  the  difficulty  of  the  task.  The  author 
has  endeavoured  proportion  ably  to  increase  his  diligence 
and  care.  He  can,  however,  scarcely  hope  to  have  escaped 
all  errors.  And  here  he  would  caution  the  student 
against  too  implicit  a  reliance  on  the  dicta  of  text-books. 
Elementary  books  cannot  from  their  nature  be  completely 
accurate.  As  helpers  to  more  perfect  knowledge,  they  may 
be  most  valuable.  But  it  would  be  as  great  a  mistake  for 
a  student  to  remain  satisfied  with  his  knowledge  of  a  text- 
book, as  for  an  author  to  compress  into  an  elementary 
work  all  that  could  possibly  be  said  on  the  subject. 

7,  Xkw  Sqcaue,  Lincoln's  Ixx, 
23rd  May,  1848. 
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Fage    46.  note  (y),  add— Re  Clarke,  3  Times  L.  R.  410. 
„       86,  note  (;«),  add— The  England,  12  P.  D.  32. 
„     111,  note  (/),  add-Gwijthor  v.  Gordon,  3  Times  L.  R.  461, 

„     120,  note  (/),  add—Daoies  v.  D:ivles,  3  Times  L   E.  473  ;   Vernon 

V.  Uallam,  34  Ch.  D.  748. 
„     169,  note  (e),  add—Badeley  v.  Consolidated  Bank,  34  Ch.  D.  536. 
„    247,  note  Qz)—Ee  Scyton  is  now  reported  34  Ch.  D.  511. 
„     293,  note  (^x)—PieUer  v.  London  and  County  Bank  is  now  reported 

18  Q.  B.  D.  515. 
,,     298,  note  (/•),  add— lie  Yates  and  Kclletfs  Patent,  12  App.  Cas. 

147. 
„     333,  note  (u)—I}e  Van  Du:ers  Trade  Mark  is  now  reported  34 

Ch.  D.  623. 
„     337,  note  (y}— Vernon  v.  Ilallam  is  now  reported  34  Ch.  D.  748. 
„     338,  line  8,  add  a  reEerence  to  Crossman  v.  B.,  18  Q.  B.  D.  256. 

„     377,  notes  (y)  Qe^—Be  Corsellis  is  now  reported  on  appeal,  34  Ch. 

D.  675. 
„     409,  note  (ji),  line  3,  add—Badeley  v.  Consolidated  Bank,  34  Ch. 

D. 536. 

„  496,  note  (jt)—Be  Grey's  Settlements  is  now  reported  on  appeal,  34 
Ch.  D.  712. 

„     526,  note  (h),  add—TuuIall  v.  Barnetts,  3  Times  L.  E.  476. 

„  559,  note,  add— Be  Cleaver,  Bx  parte  Bawlinys,  18  Q.  B.  D.  489 
(principal  need  not  be  repaid  by  equal  instalments  ;  cove- 
nant for  further  assurance  held  not  to  avoid  the  security)  ; 
Purler  v.  Colh,  ib.  494  (covenants  not  to  remove  chattels 
and  to  repair,  and  to  replace  worn-out  chattels  and  to  pro- 
duce receipts  for  rent,  rates  and  taxes  held  not  to  avoid  ;he 
security  ;  but  provision  allowing  the  grantees  to  retain  their 
commission  as  auctioneers  out  of  the  proceeds  of  sale  held 
to  avoid  the  security)  ;  Lumley  v.  Simmons,  34  Ch.  D.  698 
(security  held  valid). 


EERATA. 


Page    oO,  note  (rZ).     For  "stat.   2!)    Car.   IT.   c.   5,   s.  4,"   read   "  stat. 
29  Car.  II.  c.  3,  s.  4." 

C7,  note  (/).     Fm-  "  stat.  41  &  42  Vict,  c.  313,"  oxad  "  stat.  41  &  42 
Vict.  c.  31." 

172,  noto  (/■)•     Far  "  Soctete  Ginerale  ile  Paris  v.   Geert^''  read 
"  Societc  Gcnerale  de  Paris  v.  Geen.^^ 

„     2.58,  note  (d).     For  "stat.  34  Vict.  c.  2,  s.  5,"'  read  "stat.  34  Vict. 
0.  4,  s.  ')." 

,,     321,  note  («).     For  "stat.  0  &  7  Will.  IV.  c.  5G,"  read  "  stat.  6  &  7 
Will.  rV.  c.  59." 

,,     323,  lines  2,  3.     For  "  lithograph  "  read  "  photograph." 

„     399,  note  (.r).     For  "stat.  31  &  32  Vict.  c.  71,  s.  50,"  read  "stat. 
32  &  33  Vict.  c.  71,  s.  50." 


PEINCIPLES 


LAW  OF  PERSONAL  PROPERTY. 


INTRODUCTORY  CHAPTER. 

OF  THE  SUBJECTS  AND  NATURE  OF  PERSONAL 
PROPERTY. 

The  English  law  of  property  is  divided  into  two  great  Real  and  pcr- 
branches, — the  law  of  real   property,  and  the  law  of^^*^"^  ■^'™' 
personal"  property.     The  feudal  rules,  Avhich  respected 
the  holding  and  culture   of  land,  were  the  elements  of 
the  common  law  of  real  property  ;   the  rules  relating  to 
the  disposition  of  goods  were  the  origin  of  the  law  of 
personal   property.      Such   property  was   anciently  of 
little  importance,  and  its  laws  were  consequently  few 
and  simple.  It  did  not,  however,  escape  the  ecclesiastical 
influence  which  spread  so  widely  in  the  middle  ages  ; 
and  it  has  thence  derived  that  subjection  to  the  rules  of  The  civil  Luv. 
the  civil  law  by  which  it  is  characterized  when  trans- 
mitted by  will  or  distributed  on  intestacy. 

The  division  of  property  into  real  and  personal,  though  Chattels  real. 
now  well  recognised,  and  consstantl}''  referred  to  even  in 
the  acts  of  the  legislature,  is  comparatively  of  modern 
date.   In  ancient  times  property  was  divided  into  lands, 
tenements  and  hereditaments  on  the  one  hand,  and  goods 

W.P.P. 
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and  chattels  on  the  other.  These  two  last  terms  appear 
to  be  synonymous.  In  process  of  time,  however,  certain 
estates  and  interests  in  land  grew  up,  which  were 
unknown  to  tlic  ancient  feudal  system,  and  could  not 
conveniently  be  subjected  to  its  rules.  Of  these  the 
most  important  were  leases  for  years.  Such  interests, 
therefore,  were  classed  among  chattels  ;  but  as  they 
savoured,  as  it  was  said,  of  the  realty,  they  acquired  the 
name  of  chatfrls  real  (a).  In  more  modern  times, 
chattels  real  have  been  classed,  with  other  chattels, 
within  the  division  of  personal  property  ;  but  as  chattels 
real,  though  personal  property,  arc  in  fact  interests  in 
land,  the  laws  respecting  them  have  been  noticed  in  the 
author's  treatise  on  the  Principles  of  the  Law  of  Real 
Property  (h).  Chattels  real  will  therefore  be  only  inci- 
dentally noticed  amongst  the  subjects  treated  of  in  the 
present  work. 


Chattels 
personal. 


Reason  for 
the  term 
"personal." 


When  leases  for  years,  and  other  interests  in  land  of 
the  like  nature,  were  admitted  into  the  class  of  chattels 
as  chattels  real,  it  became  necessary  that  such  goods  as 
had  previously  constituted  the  whole  class,  should  be 
distinguished  from  them  by  some  further  name  ;  and  the 
title  of  chattels  personal  was  accordingly  applied  to  all 
such  chattels  as  did  not  savour  of  real  estate.  For  this 
title,  the  choice  of  two  reasons  is  given  to  the  reader  by 
Sir  Edward  Coke, — "  because,  for  the  most  part,  they 
belong  to  the  person  of  a  man,  or  else  for  that  they  are 
to  be  recovered  by  personal  actions  "  (c).  The  former 
of  these  two  reasons  has  been  chosen  by  Mr.  Justice 
Blackstone  ((/).  But  it  is  submitted  that  the  latter 
reason  is  most  probably  the  true  one.  When  goods  and 
chattels  began  to  be  called  personal,  they  had  become 


[a)  Co.  Litt.  J18  b. 

{h)  Principles  of  the  Law  of 
Real  Property,  387,  13tli  ed.  ; 
401,  14th  ed.  ;  452,  15th  ed. 


ic)  Co.  Litt.  118  b. 
[d)  2  Black.  Com.  16,  884  ;  3 
Black.  Com.  144. 
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too  numerous  and  important  to  accompany  the  persons 
of  their  owners.     On  the  other  hand,  the  brinmn£r  and 
defending  of  actions  has  always  been  the  most  prevail- 
ing business  of  lawyers  ;  from  the  different  natures  of  ac- 
tions, the  nomenclature  of  the  law  is  therefore  most  likely 
to  have  proceeded.    Now  actions  were  long  divided  into  Actions  real, 
three  classes, — real  actions,  personal  actions,  and  mixed  JJjYxed  ^^'  ^"'^ 
actions.     Real  actions  were  so  called  from  the  expression 
actio  realis,  used  by  Bracton  and  other  early  writers  on 
English  law,  as  equivalent  to  the  term  actio  in  rem, 
which  Bracton  borrowed  from  Roman  Law  (e).    Accord-  Real  actions, 
ing  to  English  law,  a  real  action  was  an  action  wherein 
a  man  sought  to  be  restored  to  the  enjoyment  of  some 
corporeal  or  incorporeal  hereditament,  of  which  he  had 
been  unjustly  deprived.     And  the  mark  of  a  real  action 
was  that   therein    the    required    restitution    might    be 
effected  by  process  of  execution  issuing  directly  against 
the  thinfi  demanded  in   the  action.     Thus,  if  a  man 
made  a  claim  to  any  land  in  a  real  action  and  obtained 
judgment  in  his  favour,  either  at  the  trial  of  the  action 
or  by  his  adversary  making  default  in  appearance  before 
trial,  he  could  have  the  king's  writ  directing  the  sheriff 
to  put  him  in  possession  of  the  very  land  he  claimed (/). 
Such  direct  process  of  execution  was,  however,  only 
given  in  actions  for  the  recovery  oi  immoveable  corporeal 
things,  or  rights  annexed  thereto  {g).     In  consequence 
of  this,  real  actions,  though  essentially  actions  to  re- 
cover any  thing  specllicaUy,  came  to  be  chiefly  distin- 
guished as  actions  for  the  recovery  of  lands  or  tene- 
ments. 


{e)  Bracton,    lib.     iii.     cap.    3,  — .39. 
para.   i.    fo.   101  b  ;  lili.    iv.    cap.  (g)  Bracton,    lib.    iii.    cap.    3, 

1,  para.  i.  fo.  159  b;  Fleta,  lib.  i.  para.  iii.    iv.    fo.   102;    ib.,    lib! 

cap.  1.  iii.  cap.  12,  jiara.   vi.   fo.   114  b"; 

(/)  See  Glanvil,    lib.   i.    caps.  Britton,  lib.   ii.  ch.   1,  fo    83  b  • 

7,  12,  13,  16,  18,  '21,  31  ;  lib.  ii.  ib.,    lib.    iii.   ch.    7,    para.  1    fo' 

/■aps.  3,  4,  19,  20  ;  lib.  iii.  caps.  183  b  ;  Litt.  sect.  492.  ' 

3—6,  y  ;  lib.  xiii.  caps.  7—9,  32 

B   2 
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rersonal  Personal  iictions  Averc  brought  to  enforce  an  obliga- 

'''^''""-  ti..n  imposed    on    tlic   defendant  jicrsonaUy  to   make 

satisfaction  to  the  plaintiff  for  a  breach  of  contract  or 
for  a  wrong  ;  in  other  words,  they  were  brought  to 
recover  compensation  for  a  trespass  in  the  wide  sense 
of  a  violation  of  right  (A)— what  the  English  law  calls 
damaf^es  (i).  In  personal  actions  (with  the  one  excep- 
tion of  replevin  noticed  below)  all  process  preliminary  ta 
Mesueprocess.  trial  (called  mesne  process)  was  directed  entirely  against 
the  person  sued,  with  the  object  of  compelling  him  tO' 
appear  and  answer  the  plaintiff's  claim  ;  and  formerly^ 
if  the  defendant  failed  to  appear,  the  plaintiff  could  not 
recover  anything  from  him  [Ic).  Also,  if  judgment 
were  (riven  for  the  plaintiff  on  the  trial  of  a  personal 
action,  he  could  have  no  writ  directly  enforcing  the 
restitution  of  anything  whereof  the  defendant  had 
unjustly  deprived  him,  but  was  left  to  obtain  satisfac- 
tion of  the  amount  of  money  he  should  have  recovered 
as  damages  out  of  the  goods  or  lands  of  the  defendant, 

ill)  Bac.    Abr.    tit.    Damages,       fo.  102,  114  b  ;  Litt.  ss.  492,  502,. 
Trespass.  i^03  ;    Co.   Litt.  28S  b,   289  a  ;    2 

(z)  See   Bracton,    lib.  iii.    cap.       Black.     Coinm.     438 ;    3    Black. 
3,   para.   2,  4,    cap.   12,  para.   (3,        Conim.  117. 

{k)  The  tlefendant  in  a  personal  action  might  be  attached  b}-  gage  and 
pledges  to  appear,  and  then  distrained  by  all  his  lands  and  chattels 
continually  until  he  appeared  ;  he  might  moreover  be  arrested  in  tres- 
pass vl  ct  armis  at  common  law,  and  in  actions  of  account,  debt, 
detinue,  and  on  the  case  by  statute.  But  before  the  year  1832  the 
plaintiff  in  a  personal  action  could  never  obtain  final  judgment  against 
the  defendant  in  default  of  his  appearance.  If  tlic  defendant  absconded, 
the  plaintiff's  only  remedy  was  to  proceed  against  him  by  distress, 
infinite  to  compel  bis  appearance,  or  to  pursue  him  to  outlawry  in 
actions  wherein  his  person  might  be  arrested.  See  Bracton,  fo.  439  b — 
441  a;  Britton,  liv.  i.  ch.  27,  ss.  1—5,  12,  fo.  49  b— 51  a,  52  b; 
Finch.  L.  cli.  26  ;  Co.  Litt.  288  b ;  3  Black.  Com.  280,  281  ;  1 
Tidd's  Practice,  109—112,  128—130,  9tb  ed.  Stat.  2  Will.  IV.  c.  39, 
s.  16,  first  enal)led  the  plaintiff  in  a  personal  action  to  obtain  final 
iudgment  in  default  of  the  defendant's  appearance  ;  arrest  on  mesne 
process  was  abolisbed  in  tbe  year  1838  by  stat.  1  &  2  Vict.  c.  110. 
Every  action  is  now  commenced  by  a  writ  of  summons  calling  on  the 
person  sued  to  enter  an  appearance  in  the  action,  and  if  he  fails  to  do 
so,  the  plaintiff  may  obtain  judgment  in  his  own  favour.  An  appear- 
ance is  entered  by  delivering,  either  personally  or  by  solicitor,  a  memo- 
randum in  writing  to  the  proper  officer  of  the  court,  requesting  liim  to 
enter  the  appearance.  See  lUiles  of  the  Supreme  Court,  1883,  Orders 
IL,  XIL,  Xlll.,  and  App.  A.,  Tarts  I.  and  XL 
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or  by  the  imprisonment  of  his  person  (I).     Mixed  actions  Mixed  actions, 
were  those  in  which  damajxes  were  claimed  alonsr  with 
the  restitution  of  some  corporeal  or  incorporeal  here- 
<Jitanient  {on). 

Now  it  was  early  established  that  in  an  action  Actions  for 
for  the  recovery  of  moveable  things,  such  as  cattle  of^iuoveablJ 
or  clothes,  the  law  would  not  enforce  restitution  goods, 
by  any  process  of  execution  against  the  things 
themselves,  but  the  defendant  might  absolve  himself 
by  paying  their  value  in  money.  This  rule  seems 
to  have  been  laid  down  on  account  of  the  peiishable 
nature  of  moveable  things.  In  consequence  of  this 
principle,  actions  for  the  recovery  of  moveable  goods 
were  in  English  law  classed  as  personal  actions,  for 
damages  only  could  be  obtained  with  certainty 
therein  (n).  By  the  common  law  there  were  never 
more  than  two  actions  wherein  the  restitution  of 
moveable  goods  might  possibly  be  obtained  through  the 
judgment  of  a  court  of  justice.  These  were  Detinue 
and  Replevin,  and  in  neither  of  them  was  there  any 
certainty  of  recovering  aught  but  damages. 

Detinue  lay  to  recover  a  chattel  unlawfully  detained  Action  of 
1  .    ,         1  .         .      ,      ,  _     .  detinue. 

by  one  into  whose  possession  it  had  come.     Judgment 

for  the  plaintiff  in  detinue  was  conditional,  viz.,  that 
the  plaintiff  should  recover  the  chattels  sued  for,  or 
their  value,  if  they  could  not  be  had  (c).  The  defen- 
dant, after  judgment  against  him,  might  indeed  be 
distrained  by  all  his  lauds  and  chattels  in  order  to 
make  him  restore  the  goods  :  but  if,  after  this,  he  still 

(1)  See   2^051,   Part   I.,    ch.    3  ;  Britton,  liv.  iiL  ch.  7,   iia.v3..  1, 

Part    II.    ch.    3.      A    judgment  fo.  183  b. 

creditor's  remedy  by  imprisonment  (n)  See    Glanvil,    lib.    x.    cap. 

of  tlie  debtor  was  taken  away  at  13  ;    Bracton,    lib.    iii.    cap.    3, 

the  end  of  the  year  1869  by  stat.  para.   iv.    fo.    102   b;    3    Black. 

32  &  33  Vict.  c.  62.  Coram.  ]  46,  413. 

(m)  Bracton,    lib.    iii.    cap.    3,  (o)  Com.   Dig.    tit.    Pleader,   2 

para.    v.    fo.   102  b;  ib.,   lib.  iii.  W.  52,  2  X.  12. 
cap.    12,    para.    vi.     fol.    114    b; 


C  INTRODUCTORY   CHAPTER. 

continued  ol).'5tinatc,  the  plaintiff  could  only  recover  tlio 
value  of  the  goods  against  him  (i)).  Under  statutes  of 
the  present  reign,  however,  the  court  or  a  judge  may, 
on  the  application  of  the  plaintiff  in  any  action  for  the 
detention  of  goods,  or  for  breach  of  contract  to  deliver 
them  for  a  price  in  money,  order  that  execution  shall  issue 
for  the  delivery  of  the  goods,  without  giving  the  defen- 
dant the  option  of  retaining  the  goods  on  paying  their 
value.  In  such  a  case,  if  the  goods  cannot  be  found, 
the  defendant  may  be  distrained  by  all  his  lands  and 
chattels  till  he  deliver  them,  or  the  plaintiff  may,  at  his 
option,  have  execution  for  their  value  {q). 

Action  of  The  action  of  replevin  might  be  brought  to  recover 

ep  eMii.  damages  for  unlawfully  taking  a  chattel  away  from  its 
owner  (r).  In  practice,  however,  this  action  has  been 
rarely  used  in  any  other  case  than  that  of  an  unlawful 
taking  by  way  of  distress.  The  action  of  replevin  is,  as 
we  have  said,  for  damages,  and  therefore  personal.  But 
the  peculia,rity  of  replevin  is,  that  the  first  step  in  the 
action  is  to  obtain  the  re-delivery  to  the  plaintiff  of 

(y/)  Thesatu-us  Brevium,   48,   89,  90  ;  3  Black.   Com.   413  ;  TidcVs 
Specific  riactical  Forms,  357.     A  court  of  equity  would  order  a  chattel  to  be 

delivery  up  of  i^pecifically  delivered  u}!  to  its  owner,  if  it  were  of  sucli  peculiar  value 
a  chattel  in  to  him  that  the  recovery  of  damages  would  be  a  manifestly  inadequate 
equity.  compensation  for  its  loss,  or  if  tlie  person  who  wrongfully  withheld  it 

stood  in  a  fiduciary  relation  (as  trustee,  agent,  or  otherwise)  to  it.'> 
owner.  The  reraed^y  for  contempt  of  such  an  order  was  by  process  of 
contempt  against  the  person  who  disobeyed  it,  viz.  : — by  the  attach- 
ment and  imprisonment  of  his  jierson  and  the  sequestration  of  his  pro- 
perty. See  Bukc  of  iiomcrsct  v.  Cookson,  3  P.  W.  389  ;  1  "White  & 
Tudor  L.  C.  Eq.  962,  6th  ed. ;  Fells  v.  Head,  3  Ves.  70  ;  Wood  v. 
Itoicdiffc,  2  Ph.  383  ;  Doidhuj  v.  Betjcmann,  2  J.  &  H.  544  ;  Fothergill 
V.  Rowland,  L.  R.  17  Eq.  132;  Gilbert,  Forum  Romanum,  81—86  ;  1 
iSpence,  Eq.  Jur.  391 ;  Dan.  Ch.  Pr.  891,  892,  903  ct  scq.,  5th  ed. 

(g-)  Stats.  17  &  18  Vict.  c.  125,  forms   Nos.   249—255;   Winficld 

s.  78,  repealed  by  46  &  47  Vict.  v.  Boothroyd,  34  W.  R.  501. 
c.  49,  s.  2  (see  s.  5)  ;  19  &  20  Vict.  (?■)    Britton,    liv.    i.     ch.     28, 

c.  97_,  s.  2  ;  38  &  39  Vict.  c.  77,  fo.  53  b  ;  Bro.  Abr.  tit.  Replevin, 

s.    17;    Rules    of    the    Supreme  pi.  15,  36,  39;  Shannon  \.  iShnii- 

Court,    1883,    Order  XLII.  r.   6,  nun,    1    Sch.    &   Lef.    324,    327  ; 

Order  XLVIII.  App.  H,  Nos.  10,  George  y.  Chambers,  11  M.  &  W. 

11  ;  County  Court   Rules,   1886,  149,  159  ;  Mellor  v.  Leather,  1  E. 

Order    XXV.    it.    50,    51,    Ajip.,  &  B.  619,  628. 
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the  identical  goods  taken  on  his  giving  security  to 
prosecute  his  claim  for  damages.  This  re-delivery  on 
giving  pledges  (replegiare),  from  which  the  name  of 
the  action  is  derived,  was  effected  by  virtue  of  the 
jurisdiction  in  that  behalf  vested  in  the  sheriff  of  the 
county  in  which  the  goods  were  taken  (.s).  By  these 
means  the  plaintiff  might  indeed  obtain  restitution  of 
the  very  goods  of  which  he  had  been  deprived,  as  well 
as  compensation  in  the  action :  but  the  restitution 
obtained  in  replevin  differed  widely  from  the  restitution 
which  might  be  obtained  by  certain  process  of  law  in  a 
real  action.  For  if  the  goods  taken  had  been  eloigned, 
that  is,  removed  out  of  the  county  and  therefore  beyond 
the  sheriff's  jurisdiction,  the  law  gave  no  further  process 
against  the  goods  themselves  ;  but  the  plaintiff's  only 
remedy  was  to  have  goods  of  the  defendant  to  the  same 
value  taken  in  witJiernam,  that  is,  by  way  of  reprisal,  withernam, 
as  a  pledge  for  the  return  of  his  own  goods,  or,  if  the 
defendant  had  no  goods  that  could  be  taken  in 
withernam,  to  proceed  against  him  personally  in  the 
action  (t).  If,  moreover,  the  defendant  claimed  the 
goods  taken  as  his  own,  that  put  an  end  to  the  sheriff's 
jurisdiction  to  replevy  them  (ii).  For  replevin  is 
entirely  founded  on  the  personal  trespass  of  unlaw- 
fully taking  the  chattels  (x),  and  the  title  to  the 
chattels  taken  cannot  be  tried  thereby.  Under  statutes 
of  the  present  reign,  the  powers  of  the  sheriff  with 
respect  to  replevins  have  ceased  ;  and  the  registrar  of 
the  county  court  of  the  district,  in  which  any  chattels 


(.s)  Gianvil,   lib.    xii.    cap.    9,  Gilbert  on  Distress  and  Keplevin, 

12  ;    Bracton,    lib.    iii.    Tr.    II.  101,  4th  ed. 

cap.    37,    para.   i.   vi.    fo.   155  b,  (u)    Britton,    liv.    i.    eh.     28, 

157    a  ;    Britton,    liv.   i.    ch.    28,  para.  4,  fo.  54  b  ;  Fitz.   Abr.  tit. 

fo.  53  b.  i^roprietate  Probanda,  pi.  4  ;  Co. 

(t)  Bracton,    lib.    iii.     Tr.    II.  Litt.   145  b  ;  Gilbert  on  Distress 

cap.    37,   para.    vi.    vii.  fo.    157  ;  and  Replevin,  115,  4th  ed. 

Britton,   liv.    i.   ch.    28,  para.   3,  (x)  See  Mirror,    cap.    2,     sect, 

fo.  54  b  ;  Bro.  Abr.  tit.  Replevin  26  ;    Eaton    v.    Southby,    Willes, 

pi.    4  ;    F.   N.   B.    68  G,    73  E  ;  131,  134. 
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Kcalty  niul 
personalty. 


Things  real. 


Things 
personal. 


are  taken,  is  cmpuwercd  to  grant  replevins  and  is.sue  all 
necessary  process  in  relation  thereto  (y). 

Heal  actions  then,  being  for  the  specific  recovery  of 
lands  or  tenements,  and  personal  actions  for  the  re- 
covery of  damages,  actions  were  said  to  be  or  to  sound 
in  the  really  or  the  personalty,  according  as  the  relief 
afforded  therein  were  the  .specific  recovery  of  some 
thing  by  process  of  execution  issuing  directly  against 
the  very  thing  demanded,  or  the  recovery  of  damages 
against  the  person  of  a  wrong-doer  {z).  The  word 
"realty"  was  also  used  to  denote  things  recoverable 
"in  the  realty,"  or  specifically,  that  is,  lands  and  tene- 
ments (ct).  Such  things  were  also  called  things  real  (h). 
Things  recoverable  "  in  the  personalty,"  or  by  action  and 
process  against  the  person  who  wrongfully  withheld 
them,  as  moveable  goods,  debt,  damages,  and  the  like, 
were  termed  things  personal  (c).  Goods  therefore  seem 
to  have  been  called  personal,  because  the  remedy  for 
their  abstraction  was  against  the  person  who  had  taken 
them  away,  or  because,  in  the  words  of  Lord  Coke,  they 
were  to  be  recovered  by  personal  actions  (d). 


Chattels  personal,  then,  are  the  subject  of  the  jJresent 


(;/)  Stat.  19  &  20  Vict.  c.  108, 
s.  63  ;  23  &  24  Vict.  c.  126,  s.  22  ; 
see  County  Court  Rules,  1886, 
App.,  Forms  Nos.  243—246. 

{z)  Britton,  liv.  ii.  ch.  1,  fo. 
83  b  ;  liv.  iii.  ch.  7,  lb.  183  b  ; 
Litt.  ss.  492,  503  ;  Co.  Litt. 
285  a,  288  b,  289  a. 

(«)  Litt.  s.  500  ;  Co.  Litt.  19  b, 
Chattels  real.  20  a,  118  b.  It  is  Vfovth  while 
noting  tliat  the  intere.sts  in  land, 
which  were  called  chattels  real 
("  because,"  says  Lord  Coke, 
"they  concern  the  realty  "),  were 
interests  capable  of  specific  resti- 
tution. Thus,  a  tenant  tor  years 
might,  in  Lord  Coke's  time,  re- 
cover possession  of  his  land,  if 
ousted  therefrom,  in  the  action  of 


ejectment  ;    see    Co.    Litt.   43  b, 
118  b;    F.    N.    B.    139,    140;    3 
Black.  Com.  199. 
{b)  Co.  Litt.  288  b. 

(c)  Litt.  ss.  496,  497  ;  Year- 
book, 21  Edw.  IV.,  83,  pt.  38  ; 
Co.  Litt.  288  b.  Blaekstone  in 
eti'ect  defines  things  real  as  those 
which  are  physically  immoveable, 
and  things  personal  as  those  which 
are  physically  moveable  (see  2 
Black.  Com.  16,  386)  ;  but  it  is 
submitted  that  the  authorities 
cited  in  this  and  the  three  preced- 
ing notes  show  the  explanation 
given  above  to  be  the  correct  one. 

(d)  See  Principles  of  the  Law 
of  Heal  Property,  7. 
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treatise.  But,  besides  the  division  of  cliattels  into 
chattels  real,  or  chattel  interests  in  land  which  are 
specifically  recoverable,  and  chattels  personal,  there 
exists  another  important  classification  of  things  per- 
sonal. Such  things  are  said  to  be  either  in  possession 
or  in  action ;  or,  in  the  Norman  French  of  our  early- 
lawyers,  choses  in  possession  or  cJioses  in  action. 
Choses  in  possession  are  moveable  goods,  of  which  their  Glioses  in 
owner  has  actual  possession  and  enjoyment;  tangible  ^°^''^^^^*^^^* 
things,  like  cattle,  or  any  vegetable  or  mineral  substance 
severed  from  the  earth,  whether  manufactured  or  other- 
wise. They  are  things  which  may  be  taken  and  carried 
away  out  of  a  man's  possession  by  a  thief  (e),  or  which 
may  be  seized  and  sold  by  the  sheriff  (/)  to  raise  a  sum 
of  money  whicli  their  owner  has  been  ordered  to  pay 
by  the  judgment  of  a  court  of  justice.  Such  things  in 
early  times  formed  the  bulk  of  a  man's  chattels. 
The  term  choses  in  action  appears  to  have  been  Glioses  in 
applied  to  things,  to  recover  or  realise  which.,  if  wrong- 
fully Avithheld,  an  action  must  have  been  brought ; 
things,  in  respect  of  which  a  man  had  no  actual  posses- 
sion or  enjoyment,  but  a  mere  right  enforceable  by 
action  (</).     The  most  important  things  recoverable  by 

(c)  So  as  to  be  the  subject  of  (/)  That  is,  under  the  -writ  of 

larciuiy   at   cornvnon   law  :   see  i      fieri  facias  at  common  law  ;  sec 
Black.  Com.  eh.  17,  p.  229.  'post,  eh.  3,  and  Part  II.,  ch.  3. 

(f/)  Bracton  (lib.  i.  eh.  12,  para.  3,  fo.  7  b,  and  lib.  ii.  cli.  4, 
para.  2,  fo.  10  b)  divides  things  into  corporeal  and  incorporeal  things, 
a  classification  which  he  borrowed  from  Roman  Law.  Corporeal  things 
are  tangible  things,  such  as  land  or  moveable  goods.  Incorporeal  things 
are  intangible  things,  such  as  legal  relations  or  rights,  amongst  which 
he  instances  rights  of  action.  The  division  of  things  personal  into 
things,  of  which  a  nian  has  possession,  and  things,  in  re.«pect  of  which 
h'i  has  a  mere  right  of  action,  may  be  compared  with  the  distinction 
between  corjjoreal  hereditaments,  or  the  land  itself  in  the  possession  of 
the  freeholder,  and  incorporeal  hereditaments  or  mere  rights  to  or  over 
tlie  land  when  in  the  possession  of  another.  If  Bracton's  classification 
•of  things  be  followed,  things  personal  may  be  said  to  be  corporeal  or 
incorporeal  according  as  they  are  in  jiossession  or  in  action.  No  doubt 
the  classification  of  things,  as  corporeal  or  incorporeal,  is  open  to  the 
objection  made  in  modern  times  that  it  opposes  tangible  things,  consi- 
dered as  the  object  oi  ther'ghts  of  ownership  and  possession,  to  riijlits  of 
i\  different  kind.  The  distinction,  however,  was  so  drawn  in  Roman  Law, 
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action  only  were  money  due  from  another,  the  benefit 
of  11  contract,  and  compensation  for  a  wrong  or 
darnwies ;  and  these  have  always  been  the  most  pro- 
minent choscs  in  action,  though  not  the  dnly  things, 
included  in  the  term  (A).  Glioses  in  action,  though 
valuable  rights,  had  not  in  early  times  the  ordinary 
incident  of  property,  namely,  the  capability  of  being 
transferred  ;  for  by  the  common  law  none  might  assign 
over  a  chose  in  action,  save  the  king  (<).  It  has  been, 
said  that  this  rule  was  made  to  avoid  "  the  multiplying 
of  contentions  and  suits  "  {j)  :  but  it  appears,  in  truth, 
to  have  been  a  consequence  of  the  early  view  of  con- 
tract, viz. — that  the  obligation  imposed  on  a  nian  by 
his  contract,  was  to  perform  wliat  he  had  undertaken 
with  or  for  the  benefit  of  the  person  with  whom  he  had 
contracted,  and  no  other  (A;),  and  of  the  principle  that 
the  right  to  sue  and  the  liability  of  damages  for  a 
wrong  are  j)ersonal  to  the  injured  party  and  wrong- 
doer respectively  (/).  It  was  impossible,  however,  that 
this  simple  state  of  things  should  long  continue.   Within 

and  tlience  iiiiported  into  our  own  system.  And  as  a  man's  property  may 
be  said  to  be  the  sum  of  the  things  he  has,  wliich  arc  valuable  in  money, 
we  find  the  distinction  between  cur})oreal  and  incorporeal  property  luade 
b)-  English  lawyers  in  the  case  of  personal  as  well  as  of  real  property. 

(A)  Colonial  Bank  \.  Whinncy,  modified  by  statute  that  cxecutor.s 

30Cli.  1).  261,  285 — 290;  11  App.  or  administrators  may  in  certaiu 

Cas.  429.  cases  sue  or  be  sued  in  respeit  of 

(i)  Bro.    Abr.     tit.     Chose    in  an  injury  to  property  committed 

Action,  pi.   1,  5,  9,   11  ;  2  Rolle  against  or  by  their  testator  or  in- 

Abr.    45,    46,    tit.     Graunts,    F.  testate,   and  the  right  to  sue  in 

(6 — 8),    Cr.  ;  B.   v.    Twine,    Cro.  respect    of    an    injury    done    to 

Jac.  179  ;  Perk.  s.  86.  property   passes   to   a   trustee   in 

{j)  10  Eep.  48  a.  bankruptcy  :  but  the  principle  re- 

(A,-)  2  Spence,  E(j[.  Jur.  850  ;  see  mains   unaltered  with   regard  to 

Pollock  on  Contracts,  ch.  5,  ]ip.  injuries  to  the  person  or  leputa- 

186,  206,  and  App.,  note  G.,  4th  tion  ;  see  Wms.  Exors.,    Pt.  II. 

ed.  bk.  iii.  ch.  1,  §  1,   Pt.    lY.,  bk. 

(Z)  1  Wms.  Saund.  216  a,  note  ii.   ch.    1,    §    1,    pp.    796,    1735„ 

(1).     The    king    might  assign  a  8th  ed. ;   WethercU  v.  Julius,   10 

chose  in  action  certain,  as  a  debt  C.    P..    267  ;  Hodgson  v.    Sidneyy 

due  to  him,  but  not  an  uncertain  L.  K.  1  Ex.  313  ;  Morganv.  IStcble, 

thing,  as  damages  for  a  trespass  L.    R.    7    Q.    B.    611  :  Ex  parte 

done  to  him  ;  Year-book,    5  Ed.  Baum,  Be  Edwards,  L.  R.   9  Ch. 

lY.     8,    pi.     22.     The    principle  673  ;  Ex  parte  Vine,  Be  Wilson^ 

stated    above    has    been    so    far  8  Ch.  D.  304. 
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the  class  of  choses  in  action  was  comprised  a  right  of 
growing  importance,  namely,  that  of  suing  for  money 
due,  which  right  is  all  that  constitutes  a  debt.  That  a  A  debt. 
debt  should  be  incapable  of  transfer  was  obviously 
highly  inconvenient  in  commercial  transactions ;  and  in 
early  times  the  custom  of  merchants  rendered  debts 
secured  by  bills  of  exchange  assignable  by  indorsement 
and  delivery  of  the  bills.  But  choses  in  action  not  so 
secured,  could  only  be  sued  for  by  the  original  creditor^ 
or  the  person  who  first  had  the  right  of  action.  In 
process  of  time,  however,  an  indirect  method  of  assign- 
ment was  discovered,  the  assignee  being  empowered  to 
sue  in  the  name  of  the  assignor  ;  and  in  the  reign  of 
Henry  VII.  it  Avas  determined  that  a  '•'  chose  in  action 
may  be  assigned  over  for  lawful  cause  as  a  just  debt, 
but  not  for  maintenance  (m),  and  that  where  a  man  is 
indebted  to  me  in  £20,  and  another  owes  him  £20  by 
bond,  he  may  assign  this  bond  and  debt  to  me  in  satis- 
faction, and  I  may  justify  for  suing  it  in  the  name  of 
the  other  at  my  own  costs  "(j^).  Choses  in  action, 
having  now  become  assignable,  became  an  important 
kind  of  personal  property  ;  and  their  importance  was 
increased  by  an  act  of  the  following  reign  (o),  whereby 
the  taking  of  interest  for  money,  which  had  previously 
been  unlawfid,  was  rendered  legal  to  a  limited  extent. 
Loans  and  mortgages  soon  became  common,  forming  a 
kind  of  incorporeal  personal  property  unknown  to  the 
ancient  law.  In  the  reign  of  Queen  Anne,  promissory 
notes  were  rendered  by  act  of  parliament,  assignable  by 
indorsement  and  delivery,  in  the  same  manner  as  inland 
bills  of  exchange  {p).     More    recent  statutes    enabled 

{m)  It  appears  that  attempts  (h)  Bro.  Abr.  tit.  Chose  in  Ac- 
were  made  (unsucces.sfully)  to  tix  tiaii,  pi.  3  ;  Year-book,  15  Hen. 
the  assignee  of  a  cliose  in  action  VII.  pi.  2,  3. 
suing  in  the  name  of  his  assignor  {o)  Stat.  37  Hen.  VIII.  c.  9. 
■with  the  offence  of  maintenance,  {p)  Stat.  3  &  4  Anne,  c.  8  (Ke- 
or  maintaining  another  person  in  vised  ed.  of  Statutes,  c.  9  in 
his  suit ;  see  Pollock  on  Contracts,  Rulfhead),  made  perpetual  by 
207,  681,  4th  ed.  stat.  7  Anne,  c.  25,  s.  3. 
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Delits  now 
«ssi<;niil)lc  by 
vritiu". 


the  indorsee  of  a  bill  of  lading  ((/),  and  the  assignee  of 
a  life  (?•)  or  sea  (.y)  policy  of  insurance,  to  sue  in  Lis 
own  name.  But  until  the  first  of  November,  1875,  all 
other  choses  in  action  were  assignable  at  law  only  by 
empowering  the  assignee  to  sue  in  the  name  of  the 
assignor.  Since  that  date  it  has  been  provided  by  the 
Supreme  Court  of  Judicature  Act,  1873  (t),  that  any 
absolute  assignment  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only(w) 
of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the 
debtor,  trustee,  or  other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed  to  have  been 
efifectual  at  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  that  act  had  not  passed)  to  pass  and  transfer 
the  legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the  assignor  (a;). 


Equitable 
■choses  in 
action. 


In  addition  to  the  mass  of  incorporeal  personal  pro- 
perty, which  exists  in  the  form,  of  choses  in  action 
recoverable  by  action  at  law,  there  exist  also  equitable 
choses  in  action,  or  rights  which,  prior  to  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875  (t/),  were  en- 
forceable only  by  suit  in  equity  ;  of  these  a  pecuniary 
legacy  is  a  familiar  instance,  for  which,  if  the  executor 
withheld  payment,  the  legatee  could  maintain  no  action 


(q)  Stat.  18  &  19  Vict.  c.  Ill, 
s.  1. 

(r)  Stat.  30  &  .31  Vict.  c.  144. 

(s)  Stat.  31  &  32  Vict.  c.  86. 

it)  Stat.  36  &  37  Vict.  c.  66,  s. 
25,  sub-sect.  (6).  This  act  was 
postponed  to  1st  Nov.  1875,  by 
srat.  37  &  38  Vict.  c.  83. 

(«)  See     Xatiorial     Provincial 


Bank  v.  Rark,  6  Q.  B.  D.  626  ; 
Biirlinsoii  v.  Hall,  12  Q.  B.  D. 
347. 

{;jc)  See  Bricc  v.  Bannister,  3 
Q.  B.  D.  569  ;  Buck  v.  liobson, 
■ib.  686  ;  Walker  v.  Bradford  Old 
Bank,  12  Q.  B.  D.  511. 

{ij)  Stats.  36  &  37  Vict.  c.  66, 
and  38  &  39  Vict.  c.  77. 
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at  law  (5:),  but  was  obliged  to  bring  a  suit  in  equity. 
This  kind  of  chose  in  action  midit  Imve  been  assiirned 
directly  from  one  person  to  another,  and  the  assignee 
might  sue  in  equity  in  his  own  name.  For  equity, 
being  of  more  modern  origin  than  the  common  law,  was 
guided  in  its  practice  by  rules  more  adapted  to  the 
exigences  of  modern  society. 

In  modern  times  also  several  species  of  property  have  Funds, 
sprung  up  which  were  unknown  to  the  common  law.  ^^'^^^'^^'  ^^' 
The  funds  now  afford  an  investment,  of  which  our  fore- 
fathers were  happily  ignorant,  whilst  canal  and  railway 
shares,  and  other  shares  in  joint  stock  companies,  and 
patents  and  copyrights,  are  evidently  modern  sources 
of  wealth.  These  kinds  of  property  are  all  of  a  personal 
nature,  many  of  them  having  been  made  so  by  the  acts 
of  parliament  under  the  authority  of  which  they  have 
originated.  For  want  of  a  better  classification,  these 
subjects  of  personal  property  are  now  usually  spoken 
of  as  cJioses  in  action  (<i).  They  are,  in  fact,  personal 
property  of  an  incorporeal  nature,  and  a  recurrence  to 
the  history  of  their  classification  amongst  choses  in 
action  will,  as  we  shall  hereafter  see,  help  to  explain 
some  of  their  peculiarities. 

Such  is  the  general  outline  of  the  subjects  of  modern  How  personal 
personal  property.     They  are  distinguished  from  real  ajne^s^ironi 
property  by  being  unaffected   by  the  feudal  rules   ofi^'^l- 
tenure,  by  being  alienable  by  methods  altogether  dif- 

(z)  Derks  V.  Stndt,   5  T.   Ecp.  19    &    20   Vi(;t.    c.    108.      Tlipse 

690 ;    Braitliwaite  v.  Skinner,   5  courts   ]iave    now    an    equitable 

Mee.    &    Wels.    313.       Legacies  jurisdiction,    and   legacies   under 

under  lifty  pounds  were  recover-  live    Iiundred    pounds    are    now 

able  in  the  county  courts,  under  recoverable  therein.     Stats.  28  & 

the  acts    for   the   more   easy   re-  29  Vict.  c.  99  ;  30  &  31  Vict.   c. 

covery   of    small   debts   and   de-  142. 

mauds   in    i:ngland,    unless   the  {a)  See  Colonial  Bank  v.  JFhin- 

validity  of  the  bequest  were  dis-  ncij,  30  Ch.  D.   2(31,   reversed  11 

puted.     Stats.  9  &  10  Vict.  c.  95,  App.  Cas.  426. 
ss.  58,  er,  ;  13  &  14  Vict.  c.   61  ; 
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l.elil  by 
estates 


fercnt,  by  passing'  in  the  first  instance  to  the  executors, 
■when  beciueathed  by  will,  and  by  devolving,  on  their 
owner's  intestacy,  not  on  his  heir,  but  on  an  adminis- 
trator appointed  formerly  by  the  Ecclesiastical  Court, 
afterwards  by  the  Court  of  Probate,  and  now  by  the 
rrobato  Divorce  and  Admiralty  Division  of  the  High 
Court  of  Justice,  by  whom  they  are  distributed  amongst 
the  next  of  kin  of  the  deceased.  On  the  first  of  these 
characteristics,  however,  mainly  depends  the  nature  of 
the  property  which  exists  in  things  personal.  The  first 
lesson  to  be  learned  on  the  nature  of  real  property  is 
this — that  of  such  property  there  can  be  no  such  thing 
as  an  absolute  ownership  ;  the  utmost  that  can  be  held 
Ppal  property  or  enjoyed  in  real  property  is  an  estate  (b).  There 
may  be  an  estate  for  life,  or  an  estate  tail,  or  an  estate 
in  fee  simple  ;  but,  according  to  the  law  of  England, 
there  cannot  exist  over  landed  property  any  absolute 
and  independent  dominion.  All  the  land  in  the  king- 
dom is  the  subject  of  tenure ;  and  if  the  estate  is  not 
liolden  of  any  subject,  at  any  rate  it  must  be  held  of 
the  crown.  With  regard  to  personal  property,  however, 
the  primary  rule  is  precisely  the  reverse.  Such  property 
is  essentially  the  subject  of  absolute  ownership,  and 
cannot  be  held  for  any  estate.  It  is  true  that  the  phrase 
Ijersonal  estate  is  frequently  used  as  synonymous  with 
personal  property;  but  this  general  use  of  the  term  estate 
should  not  mislead  the  student  into  the  supposition  that 
there  can  be  any  such  thing  as  an  estate  in  personalty 
properly  so  called.  The  rule  that  no  estate  can  subsist 
in  personal  property  would  seem  to  have  originated  in 
the  nature  of  such  property  in  early  times.  Goods  and 
chattels  of  a  personal  kind,  in  other  words  moveable 
articles,  then  formed,  as  we  have  seen,  the  whole  of 
a  man's  personal  estate.  And  such  articles,  it  is  evi- 
dent, may  be  the  subjects  of  absolute  ownership,  and 


Personal 
])roperty  tlie 
subject  of 
aljsolute 
ownership. 


{h)  Principles  of  the  Law  of  Real  Property,  17,  13th  ed. 
ed.  ;  21,  15th  ed.  ;  20,  16th  ed. 


18,  14th 
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liave  not  those  enduring  qualities  which  would  render 
them  fit  to  be  holden  by  any  kind  of  feudal  tenure. 
As  personal  property  increased  in  value  and  variety, 
many  kinds  of  property  of  a  more  permanent  nature 
became,  as  we  have  seen,  comprised  within  the  class  of 
personal,  such  as  leases  for  years,  of  whatever  length, 
and  Consolidated  Bank  Annuities.  But  the  rule  that 
there  can  be  no  estate  in  chattels,  the  reason  of  which 
was  properly  applicable  only  to  moveable  goods,  still 
continues  to  be  applied  generally  to  all  sorts  of  personal 
property,  both  corporeal  and  incorporeal.  The  conse- 
-quences  of  this  rule,  as  we  shall  hereafter  see,  are  curious 
and  important.  But  in  the  first  place  it  will  be  proper 
to  consider  the  laws  respecting  those  moveable  chattels, 
or  choses  in  possession,  which  constitute  the  most  ancient 
and  simple  class  of  personal  property;  the  class,  how- 
ever, which  has  given  to  the  rest  many  of  the  rules  for 
regulating  their  disposition. 


^  10  ) 


PAET  I. 

OF    CHOSES    IN    POSSESSION. 


CHAPTEK  I. 

OF  CHATTELS   WHICH   DESCEND   TO   THE  HEIR. 

Choses  in  possession  are  moveable  goods,  sucli  as  plate, 
furniture,  farming  stock  both  live  and  dead,  locomotive 
engines  and  ships.  These,  as  has  been  before  remarked, 
are  essentially  the  subjects  of  absolute  ownership,  and 
cannot  be  held  by  estates;  they  arc  alienable  by  methods 
altogether  different  from  those  employed  for  the  convey- 
ance of  landed  property,  and  they  devolve  in  the  first 
instance  on  the  executor  of  the  will  of  their  owner,  or 
on  the  administrator  of  his  effects,  if  he  should  die- 
Exceptions  to  intestate.  There  are,  however,  some  kinds  of  choses  in 
ihegeueial  possession  which  form  exceptions  to  the  general  rule  :. 
these  consist  of  certain  chattels  so  closely  connected 
with  land  that  they  partake  of  its  nature,  pass  along 
with  it,  whenever  it  is  disposed  of,  and  descend  along 
Avith  it,  when  undisposed  of,  to  the  heir  of  the  deceased 
owner.  The  chattels  which  thus  form  exceptions  are 
the  subject  of  the  present  chapter  :  they  consist  princi- 
pally of  title  deeds,  heir-looms,  fixtures,  chattels  vege- 
table, and  animals  fera;  natiira'.    Of  each  in  their  order.. 

Title  deeds  Title  deeds,  though  moveable  articles,  are  not  strictly 

conveyance  of  speaking  chattels.     They  have  been  called  the  sinews 

the  lauds.        of  the  land  («),  and  are  so   closely  connected  with  it 

that  they  will  pass,  on  a  conveyance  of  the  land,  without 

(a)  Co.  Litt.  6  a. 
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being  expressly  mentioned  :  the  property  in  the  deeds 
passes  out  of  the  vendor  to  the  purchaser  simply  by  the 
grant  of  the  land  itself  (b).  In  like  manner  a  devise  of 
lands  by  will  entitles  the  devisee  to  the  possession  of  the 
deeds  ;  and  if  a  tenant  in  fee  simple  should  die  intestate, 
the  title  deeds  of  his  lands  will  descend  along  with  them 
to  his  heir  at  law  (c).  In  former  times,  when  warranty 
was  usually  made  on  the  conveyance  of  land  (d),  the  rule 
was  that  the  feoffor  should  retain  all  deeds  containing 
warranties  made  to  himself  or  to  those  through  whom 
he  claimed,  and  also  all  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (e).  But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds  ;  for  the  feoffor 
could  receive  no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  (/).  Warranties  have 
now  fallen  into  disuse  ;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  which  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed  ;  for  in  either  of  these 
cases  he  has  still  a  right  to  retain  the  deeds  (g).  And 
it  is  now  expressly  enacted  (h),  that  where  the  vendor 
retains  any  part  of  an  estate,  to  which  any  documents 
of  title  relate,  he  shall  be  entitled  to  retain  such  docu- 
ments. If  the  grantor  should  retain  merely  an  equitable 
right  to  redeem  the  lands,  as  in  the  case  of  a  mortgage 
in  fee  simple,  it  has  been  said  that  this  equitable  right 
is  a  sufficient  interest  in  the  lands  to  authorize  him  to 
withhold  the  deeds,  unless  they  are  expressly  granted 

(b)  Harrington  v.  Price,  3  15arn.  (c)  Buckhurst's  Case,  1  Rep.  1  b. 
&  Adol.  170  ;  Philips  v.  Pobinson,           (/)  1  Rep.  1  a. 

4    Biiig.    106  ;    S.   C,    12    ]\Ioore,  {g)  Bro.    Abr.   tit.   Charters  de 

308.  Terra,  pi.  53  ;    Yea  v.  Field,  2  T. 

(c)  Weutwortli's  Office  of  an  Rep.  708  ;  see  however  Suifd. 
Executor,  14th  ed.  153  ;  Williams  Vend.  &  Pur.  367,  13th  ed.  ;  441, 
on  Executors,  pt.  2,  book  2,  c.  2,  442,  14th  ed.  ;  2  Prest.  Conv.  466. 
s.  3,  p.  730,  8th  ed.  (h)  Stat.   37  &  33  Vict.  c.   78, 

{d)  See   Principles  of  the  Law       s.  2,  sub-sect.  5  ;  Williams's  Cou- 
of  Real  Property,  444,  13th  ed.  ;       veyancing  Statutes,  14. 
469,  14th  ed.  ;  530,  15th  ed. 

W.P.P.  G 
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ti»  tlie  iuortgaf,'oc  (l).  It  is  very  questionable,  however, 
whether  a  legal  right  ought  to  he  attached  to  an  in- 
terest merely  e(iuitable.  And  the  doctrine  last  men- 
tioned is  opposed  by  more  recent  decisions  in  another 
court  (/r). 

When  the  It'  a  conveyance  of  lands  should  be  made  by  way  of 

byTay'oT  ''  ^^^e,  thus,  if  lands  should  be  granted  to  A.  and  his  heirs 
use.  to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 

title  deeds  of  the  land  will  belong  to  A.,  the  grantee ; 
because,  although  the  Statute  of  Uses  (I)  conveys  the 
lesal  estate  in  the  lands  from  A.  to  B.,  it  does  not  affect 
the  title  deeds,  which  must  consequently  still  remain 
vested  in  A.  (m).  But  this  doctrine  has  been  justly 
questioned,  on  the  ground  that  the  legislative  convey- 
ance from  A.  to  B.,  effected  by  the  Statute  of  Uses, 
ought  to  be  at  least  as  powerful  as  the  common  law  con- 
veyance of  the  lands  to  A.;  and  if  the  latter  conveyance 
can  carry  with  it  the  deeds  relating  to  the  land,  the 
former  conveyance  should  be  considered  as  powerful 
enough  to  do  the  same  (n);  and  it  has  accordingly  been 
so  decided  in  a  case  in  Ireland  (o). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  hio^hest  interest  which  the  law  of  England 
allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value. of  the  parch- 
When  the  ment  ( p).  But  if  the  lands  to  which  deeds  relate  should 
settled  ^^  be  settled  on  any  person  for  life  or  in  tail,  a  qualified 
ownership  will  arise  with  respect  to  the  deeds,  different 

(i)  Davies  v.  Vernon,  6  Q.   B.  5th  cd.  117. 

443,  447.  {n)  Sugd.   Vend.    &   Pur.   366, 

(^-)  Goodc  V.   Burton,  1  Exch.  13th   ed.  ;    440,    14th    ed.  ;    Co. 

Eep.  189  ;  Newton  v.  Beck,  3  H.  Litt.  6  a,  ii.  (4). 

&  N.   220;  see  Williams's   Con-  (o)  Maloncy.  Minoughnn,l-ilr. 

veyancinfT  Statutes,  150.  Com.  Law  Eep.  540,  dissentiente 

(0  27  Hen.  YIII.  c.  10.  Hayes,  J. 

(m)  1  Sand.  Uses,  4th  ed.  119  ;  {p)  Cro.  Eliz.  496. 
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in  its  nature  from  tliat  simple  property  which  is  usually 
held  in  chattels  personal.  As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.  The  tenant  for  life  or  in  tail^ 
when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (q)  ;  whereas  the  tenant  for  a  mere  term  of  years 
of  whatever  length,  not  havincf  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which  re- 
late to  such  freehold  (r) ;  although  deeds  relating  only  to 
the  term  belong  to  such  a  tenant,  and  will  pass,  without 
any  express  grant,  to  the  assignee  of  the  term  (s).  The 
tenant  for  life  or  in  tail  in  possession,  though  entitled 
to  the  possession  or  custody  of  the  deeds  which  relate 
to  the  inheritance,  has  no  right  to  injure  or  part  with 
them  (t)  ;  he  has  an  interest  in  the  title  deeds  corre- 
spondent only  to  his  estate  in  the  lands ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  posses- 
sion of  the  lands,  will  nevertheless  be  entitled  to  the 
possession  of  the  deeds,  just  as  if  the  tenant  for  life  or 
in  tail  had  kept  them  in  his  own  custody  (u). 

Heir-looms,  strictly  so  called,  are  now  very  seldom  to  Heir-looms, 
be  met  with.    They  may  be  defined  to  be  such  personal 
chattels  as  go,  by  force  of  a  special  custom,  to  the  heir, 
along  with  the  inheritance,  and  not  to  the  executor  or 
administrator  of  the  last  owner  {x).     The  owner  of  an 


{q)  Ford  V.  Peering,  1  Ves.  jun.  («)  Hooper   v.    Bmnsbottom,    6 

76  ;  Strode  v.  Blackburne,  3  Ves.  Taunt.  12. 

225  ;  Garner   v.  Hannyngton,  22  {t)  Bro.   Abr.    tit.   Charters  de 

Beav.  627  ;  Allwood  v.  Heyicood,  Terre,  pi.  36.     As  to  production 

Exch.  11  W.  R.    291  ;  1   Hurlst.  see  Davies  v.  Earl  of  Dysart,  20 

&  Colt.  745  ;  Leathes  v.    Lcatlics,  Beav.    405  ;   Williams's   Convey- 

5  Ch.  D.  221.  auciiig  Statutes,  13. 

(r)  Churchill  v.  Small,  8  Yes.  {u)  Davies  v.   Vernon,  6  Q.   B. 

323  ;  Harper  v.  Faulder,  4  Mad.  443  ;  Easton  v.  London,  Exch.  12 

129,  138  ;    JFisemany.  Westland,  AY.  R.  53  ;  33  L.  J.,  Exch.  34. 

1  You.   &  Jer.   117  ;  Hoiham  v.  {x)  See  Co.  Litt.  18  b. 
Somerville,  5  Beav.  360. 

C  2 


20 


OF   CIIOSES   IN   POSSESSION. 


iK'ir-lonm  cannot  by  liis  ^vill  l)e([ucath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  his  licir ;  for  in  such  a 
case  the  force  of  the  custom  will  prevail  over  the  be- 
quest, which,  not  coming  into  operation  until  after 
the  decease  of  the  owner,  is  too  late  to  supersede  the 
custom  (y).  According  to  some  authorities  heir-looms 
consist  only  of  bulky  articles,  such  as  tables  and  benches 
fixed  to  the  freehold  {z) ;  but  such  articles  would  more 
properly  fall  within  the  class  of  fixtures,  of  which  we 
Crown  jewels,  shall  next  speak.  The  ancient  jewels  of  the  crown  are 
heir-looms  (a).  And  if  a  nobleman,  knight  or  esquire 
be  buried  in  a  church,  and  his  coat  armour  or  other  en- 
signs of  honor  belonging  to  his  degree  be  set  up,  or  if  a 
tombstone  be  erected  to  his  memory,  his  heirs  may  main- 
tain an  action  against  any  person  who  may  take  or  deface 
them  {h).  The  boxes  in  which  the  title  deeds  of  land 
are  kept  are  also  in  the  nature  of  heir-looms,  and  will 
belong  to  the  heir  or  devisee  of  the  lands ;  for  such 
boxes  "have  their  very  creation  to  be  the  houses  or 
habitations  of  deeds  "  (c) ;  and  accordingly  a  chest  made 
for  other  uses  will  belong  to  the  executor  or  adminis- 
trator of  the  deceased,  although  title  deeds  should  hap- 
pen to  be  found  in  it.  In  popular  language  the  term 
"  heir-loom  "  is  generally  applied  to  plate,  pictures  or 
articles  of  property  which  have  been  assigned  by  deed 
of  settlement  or  bequeathed  by  will  to  trustees,  in  trust 
to  permit  the  same  to  be  used  and  enjoyed  by  the  per- 
sons for  the  time  being  in  possession,  under  the  settle- 
ment or  will,  of  the  mansion-house  in  which  the  articles 
may  be  placed.  Of  this  kind  of  settlement  more  will 
be  said  hereafter  [d). 


Coat  armour. 


Tombstone. 


Deed  boxes. 


Popular  use 
of  the  term 
' '  heir-loom. 


Fixtures. 


Fixtures  are  such  moveable  articles  or  chattels  per- 


(?/)  Co.  Litt.  185  b. 

[z)  Spelman's  Glossary,  voce 
Heir-Loom.  See  Williams  on 
Executors,  pt.  2,  bk.  2,  ch.  2, 
s.  3  ;  p.  726,  8th  ed. 


(«)  Co.  Litt.  18  b. 
(6)  Ibid. 

(f)  Wentworth's    Office    of  an 
Executor,  157,  14th  ed. 

(d)  iiee2Jost,  Part.  IV.  ch.  L 
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sonal  as  are  fixed  to  the  ground  or  soil,  either  directly 
or  indirectly  by  being  attached  to  a  house  or  other 
building.  The  ancient  common  law,  regarding  land  as 
of  far  more  consequence  than  any  chattel  which  could 
be  fixed  to  it,  always  considered  everything  attached 
to  the  land  as  jDart  of  the  land  itself, — the  maxim  being 
qiiicq aid ijlantatur  solo, solo  cedit  (e) .  Hen ce  it  followed 
that  houses  themselves,  which  consist  of  aggregates  of 
chattels  personal  (namely,  timber  and  bricks)  fixed  to 
the  land,  were  regarded  as  land,  and  passed  by  a  con- 
veyance of  the  land  without  the  necessity  of  express 
mention;  and  this  is  the  case  at  the  present  day  (/).  So 
now,  a  conveyance  of  a  house  or  other  building,  whether 
absolutely  or  by  way  of  mortgage,  will  comprise  all  ordi- 
nary fixtures,  such  as  stoves,  grates,  shelves,  locks,  &c.  (</), 
and  also  fixtures  erected  for  the  purposes  of  trade  (Jt), 
without  any  express  mention,  unless  an  intention  to 
withhold  the  fixtures  can  be  gathered  from  the  con- 
text (i).  So  on  the  decease  of  a  tenant  in  fee  simple, 
the  devisee  of  a  house,  or  the  heir  at  law  in  case  of  in- 
testacy, will  be  entitled  generally  to  the  fixtures  set  up 
in  it  (Ic).  The  ancient  rule  respecting  fixtures  has  been  Fixtures  of 
greatly  relaxed  in  favour  of  tenants  for  terms  of  years,  yeare.^^  ^°^ 
who  are  now  permitted  to  remove  articles  set  up  by 

(c)  See   4    Eep.    64  a  ;  1    Lord  7  C.  B.,  JST.  S.   115  ;  MetrojMitan 

Eayniond,    738  ;    Mackintosh    y.  Counties,  d-c. ,  Society  v.  Broivn,  26 

Trotter,  3  Mee.  &  Wels.  184,  186  ;  Beav.  454.     See  Williams's  Con- 

Willianis  on  Executors,  pt.  2,  bk.  veyaiicing  Statutes,  60,  62,  70. 
2,  ch.  2,  s.  3,  p.  733,  Sth  ed.  (/;)  Cullwickx.  Swindell,  M.  R., 

(/)  See  Principles  of  the  Law  L.   Rep.,  3    Eq.    249  ;  Climie   v. 

of  Real  Property,   14,    13th  ed.  ;  Wood,   Law  Rep.,   3  Exch.   257  ; 

15,  14th  ed.  ;  18,  15th  ed.  ;  Wil-  Longbottom  v.  Berry,  L.   Rep.,  5 

liams's    Conveyancing     Statutes,  Q.  B.  123;  Holland  v.  Hodgson, 

60,  62.  L.    R.,  7  C.    P.    328  ;    Mcux  v. 

{g)  Colegrave  v.  Dias  Santo!>,  2  Jacobs,  L.    R.,  7  H.   of  L.,  E.   & 

Barn.  &  Cress.  76  ;  S.  C.  3  Dowl.  I.  481. 

&  R}'.   255  ;  Longstaff  v.   Meagoc,  (i)  Hare  v.  Eorton,  5  Barn.  & 

2  Ad.  &  Ell.   167;  Hitchman  v.  Adol.  715. 

Walton,  4  Mee.  &  Wels.  409  ;  Ex  {k)  Shep.    Touch.    470 ;    see    1 

2mrte  Barclay,  5  De  G.,  II.  &  G.  Wms.  Exors.  733  ct  seq.,  Sth  ed.  ; 

403  ;  Mather  v.  Fraser,  2  Kay  &  Bbues   v.    Maw,   2   Smith  L.    C. 

John.  536;  Williams  v.  Evans,  23  169,  Sth  ed.  and  notes  thereto. 
Beav.  239  ;    Walmesley  v.  Milne, 
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A;,Ticiiltui-,il 
lixtiircs. 


tlicm  for  tlie  purposes  of  trade  or  of  ornament  or 
domestic  convenience  (I),  provided  tlicy  remove  them 
before  the  expiration  of  their  tenancy  (m).  But  the  old 
rule  long  prevailed  with  regard  to  agricultural  fixtures, 
which,  though  set  up  by  the  tenant,  became,  by  being 
iixed  to  the  soil,  the  property  of  the  landlord  (w).  But 
an  act  of  the  present  reign  (o)  provides  that  fixtures 
put  up,  with  the  consent  in  ivritinr/  of  the  landlord  for 
the  time  being,  shall  be  the  property  of  the  tenant,  and 
shall  be  removeable  by  him  on  giving  to  the  landlord  or 
his  agent  one  month's  previous  notice  in  writing  of  his 
intention  so  to  do,  subject  to  the  landlord's  right  to 
purchase  the  same  by  valuation  in  the  manner  provided 
by  the  act.  This  act  extends  to  farm  buildings  either 
detached  or  otherwise,  and  to  engines  and  machinery, 
either  for  agricultural  purposes  or  for  the  purposes  of 
trade  and  agriculture,  although  built  in  or  permanently 
fixed  to  the  soil,  so  as  the  tenant  making  any  such 
removal  do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same 
in  like  plight  and  condition,  or  as  good  plight  and  con- 
dition, as  the  same  were  in  before  the  erection  of  any- 
thing so  removed.  A  further  relaxation  of  the  old  rule 
was  made  by  the  Agricultural  Holdings  (England)  Act, 
1S75  (p),  with  regard  to  any  engine,  machinery  or  other 
fixture  affixed  by  a  tenant  to  his  holding  after  the  com- 
mencement of  the  Act  {q) ;  but  the  operation  of  this 
Act  might  be  and  usually  was  excluded  by  agreement 
between  landlord  and  tenant  (r).  This  Act  was  re- 
Aqriciiltuial    pealed   by  the  Agricultural  Holdings   (England)  Act, 


Agricultural 
Holdings 
(England) 
Act,  1875. 


[l)  Gnjmes  v.  Bowcrcn,  6  Bing. 
437. 

(?!i)  Lydc  Y.  Russell,  1  Barn.  & 
Adol.  S94  ;  Leculer  v.  Homewood, 
5  C.  B.,  N.  S.  546  ;  Pugh  v.  Arton, 
V.-C.  M.,  L.  Rep.,  8  Eq.  626; 
Lea  V.  Gaskcll,  1  Q.  B.  D.  700  ; 
Ex-  parte  Stephens,  7  Ch.  I).  127  ; 
£x  parte  Brooke,   In  re  Roberts, 


10  Ch.  D.  100. 

(?i)  Elwcs  V.  Main,  3  East,  38. 

(o)  Stat.   14  &  15  Vict.   c.   25, 
s.  3. 

ip)  Stat.   38  &  39  Yict.  c.  92, 
s   53. 

'  {q)  After  the  14th  Feb.  1876  ; 
see  s.  2. 

(r)  See  ss.  54-57. 
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1883  (.s-),  which  came  into  force  on  the  1st  of  January,  Holdings 

1884  {t),  and  contains  the  following  enactments : —  Act"  1883. 

(Sect.  34.)  Where,  after  the  commencement  of  this  Act,  a 
tenant  («)  affixes  to  his  holding  (u)  any  engine,  machinery, 
fencing,  or  other  fixture,  or  erects  any  building  for  which  he  is 
not  under  this  Act  or  otherwise  entitled  to  compensation  [x), 
and  which  is  not  so  affixed  or  erected  in  pursuance  of  some 
obligation  in  that  behalf,  or  instead  of  some  fixture  or  building 
belonging  to  the  landlord  {u),  then  such  fixture  or  building 
shall  be  the  property  of  and  be  removable  by  the  tenant 
before  or  within  a  reasonable  time  after  the  termination  of  the 
tenancy  (?<). 

Provided  as  follows  : — 

1.  Before  the  removal  of  any  fixture  or  building,  the  tenant 

shall  pay  all  rent  owing  by  him,  and  shall  perform  or 
satisfy  all  other  his  obligations  to  the  landlord  in  respect 
to  the  holding. 

2.  In  the  removal  of  any  fixture  or  building  the  tenant  shall 

not  do  any  avoidable  damage  to  any  other  building  or 
other  part  of  the  holding. 

3.  Immediately  after  the  removal  of  any  fixture  or  building 

the  tenant  shall  make  good  all  damage  occasioned  to  any 
other  building  or  other  part  of  the  holding  by  the 
removal. 

4.  The  tenant  shall  not  remove  any  fixture  or  building  with- 

out giving  one  month's  previous  notice  in  writing  to  the 
landlord  of  the  intention  of  the  tenant  to  remove  it. 

5.  At  any  time  before  the  expiration  of  the  notice  of  removal 

the  landlord,  by  notice  in  writing  given  by  him  to  the 
tenant,  may  elect  to  purchase  any  fixture  or  building 
comprised  in  the  notice  of  removal,  and  any  fixture  or 
building  thus  elected  to  be  purchased  shall  be  left 
by  the  tenant,  and  shall  become  the  property  of  the 
landlord,  who  shall  pay  the  tenant  the  fair  value  thereof 
to  an  incoming  tenant  of  the  holding  ;  and  any  difference 
as  to  the  value  shall  be  settled  by  a  reference  under  this 
Act,  as  in  case  of  compensation  (but  without  appeal)  (s). 
(Sect.  54.)  Nothing  in  this  Act  shall  apply  to  a  holding  that  is 


(s)  Stat.  46  &  47  Yict.    e.  61,  (.c)  See  ss.  1  — .5,  57  ;  Principles 

s.  62,  saving  all  rights  in  respect  of  tlie  Law  of  Real  Property,  483, 

of  fixtures  affixed  to   a   holding  15th  ed. 

before  the  date  of  such  repeal.  (;)     See     ss.     8 — 22,    24 — 28; 

{t)  Sect.  53.  Principles   of  the    Law   of    Peal 

{u)  See  s.  61.  Property,  483,  15th  ed. 
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not  citliur  wholly  :ij,Ticnltiiral  or  wholly  pastoral,  or  in  part 
agricultural,  and  as  to  the  residue  pastoral,  or  in  whole  or  in  part 
cultivated  as  a  market  garden,  or  to  any  holding  let  to  the 
tenant  dui-ing  liis  continuance  in  any  othce,  appointment,  or 
enipK)ynient  held  under  the  landlord. 

Fixtures  of  A  relaxation  of  the  old  rule  lias  also  been  made  in 

ttjiiant  lor  f;^vom-  of  the  executors  of  a  tenant  for  life,  who  af)pear 
to  be  allowed  to  remove  fixtures  set  up  by  their  testator 
for  the  purposes  of  trade  or  of  ornament  or  domestic 
Fixtures  of  convenience  {a).  But  the  rule  of  the  common  law  still 
tenant  m  lee.  ^.^j-^^jj^g  j-,^^^^  of  its  force  as  between  the  devisee  or  heir 
of  a  tenant  in  fee  simi^le  and  bis  executor  or  administra- 
tor (b).  Thus  a  tenant  for  years  may  remove  ornamental 
chimney-pieces  set  up  by  him  during  his  tenancy  (c)  ; 
but  if  erected  by  a  tenant  in  fee  simple,  they  will  pass 
with  the  house  to  the  devisee  or  heir  (d).  So  machinery 
employed  in  carrying  on  iron  works  or  collieries  may 
be  removed  by  a  lessee  for  years,  if  erected  by  him  ; 
but  if  erected  by  a  tenant  in  fee  simple,  such  machinery, 
even  though  removeable  without  injury  to  the  freehold, 
will  belong  to  the  heir  or  the  devisee  of  the  land  (e). 
However  it  seems  that  pier  glasses,  fixed  by  nails,  and 
not  let  into  panels,  and  hangings  fastened  up  for  orna- 
ment, will  now  belong  to  the  executor  or  administrator 
of  a  tenant  in  fee  simple  as  part  of  his  personal 
estate  (/). 

When  fixtures      Where  fixtures  are  demised  to  a  tenant  along  with  the 

emisec .     j^ouse,  mill  or  other  building  in  which  they  may  happen 

to  be,  the  property  in  the  fixtures  still  remains  in  the 

(a)  Lmvton  v.  Zawton,  3  Atk.        Exch.  229;  11  Ex.  Eep.  113. 

14.     See  D^Eyncourt  \.   Grcyoni,  {d)  Dudley    v.     JVardc,    Amb. 

M.  R.  36  Law  Journ.  K  S.  107  ;  113. 

L.    Rep.,    3    Eq.  382;    1    Wms.  (c)  Fisher  v.  Lixon,  12  CI.   & 

Exors.  746—750,  Sth  ed.  Fin.  312. 

(b)  See  1  Wms.    Exovs.    737—  (/)  Squire  x.  Mayor,  2  ^<\.Cti. 
746,  Sth  ed.  Abr.   430,  pi.  7  :  S.'  C.   2  Freeni. 

(c)  Bishop  V.   Elliof,   Ex.   Cli.,  249. 
1  Jur.,  N.  S.   962  ;   24  Law  J., 
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landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (</)  ;  and  if  they  should 
be  severed  from  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
will  acquire  an  immediate  right  to  the  possession  of 
them  (h).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  becomes 
the  personal  property  of  the  owner  of  the  fee.  Fixtures, 
which  would  descend  with  the  house  or  building  to  the 
heir  of  the  owner  of  the  fee  on  intestacy,  are  not  in  fact 
his  goods  and  chattels  properly  so  called  (i). 

Chattels  vegetable  consist,  as  their  name  imports,  of  Chattels 
moveable  articles  of  a  vegetable  origin,  such  as  timber,  "vegetable. 
underwood,  corn  and  fruit.  All  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  will  pass  by 
a  conveyance  or  devise  of  the  land  without  express 
mention  {k).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  tlie  conveyance,  they  will  remain  the 
personal  property  of  the  grantor,  although  severed  only 
in  contemplation  of  law  (l) ;  and  in  like  manner  the 
trees  alone  may  be  granted  by  a  tenant  in  fee  simple, 
and  will  then  form  the  personal  property  of  the  grantee, 
even  before  they  are  cut  down  {in).  But  if  a  tenant  of 
lands  in  fee  simple  should  die  without  having  sold  or 
devised  them  (n),  the  law  then  draws  a  distinction  be- 
tween such  vegetable  products  as  are  the  annual  results 


((/)  Boydell    v.     M'Mkhad,    1  (Z)  Hcrlalcendcn' s  case,  4  Kep. 

Cro.,  Mee  &Rosc.  177  ;  Hitchman  63  b. 

V.   Walton,  4  Mee.  &  Wels.  409.  {m)  Wentworth's  Office  of  an 

{h)  Farrant    v.     Thompson,    5  Executor,  14th  ed.  148  ;  AVilliams 

Earn.  &  Aid.  82(3.  on  Executors,  pt.  2,  bk.  2,  ch.  2, 

{i)    Winn  v.  Ingilby,  5  Barn,  k,  sect.  2,  p.  713,  8th  ed.  ;  Marahall 

Aid.   625  ;   Hallcn  v.    FMnder,  1  v.  Green,  1  C.  P.  D.  35. 

C,  M.  &  R.  266  ;  Lee  v.  Gaskell,  (n)  As  to  a  devisee,  see  Budge 

1  Q.  B.  D.  700.  V.  Winnall,  12  Bcav.  357  ;  Cooper 

(k)  Com.  Dig.  tit.  Biens  (H).  v.   WooJjit,  2  Hurl.  &  Norm.  122. 
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EmWcmpnts.  of  agricultural  labour,  and  such  as  are  not.  The  former 
class  arc  called  by  the  name  of  emblements,  and  the 
right  to  reap  them  belongs  to  the  executor  or  adminis- 
trator of  the  deceased  in  exclusion  of  the  heir  (o)  ; 
whilst  the  latter  class  descend  to  the  heir  along  ivith  the 
land.  The  reason  of  the  distinction  appears  to  be,  that 
as  annual  crops  are  mainly  the  result  of  labour  incurred 
at  the  expense  of  the  owner's  personal  estate,  his  per- 
sonal estate  ought  to  reap  the  benefit  of  the  crop  which 
results  (p).  Accordingly  crops  of  corn,  and  grain  of  all 
kinds,  flax,  hemp,  and  everything  yielding  an  artificial 
annual  profit  j^roduced  by  labour,  belong  to  the  executor 
or  administrator  as  against  the  heir  ;  whilst  timber, 
fruit  trees,  grass,  and  clover,  which  do  not  repay  within 
the  year  the  labour  by  which  they  are  produced,  belong 
to  the  heir  as  part  of  the  land  (q).  The  right  to  em- 
blements also  belongs  to  the  executor  or  administrator 
of  a  tenant  for  life  (r),  and  to  a  tenant  at  will  if  dis- 
missed from  his  tenancy  before  harvest  (s).  The  claims 
of  tenants  at  rack  rent,  whose  tenancies  may  determine 
by  the  death  or  cesser  of  the  estate  of  tenants  for  life,  or 
for  any  other  uncertain  interest,  are  now  provided  for 
by  an  enactment  of  the  present  reign,  giving  the  tenants 
at  rack  rent  a  right  to  continue  to  hold  until  the  expira- 
tion of  the  current  year  of  their  tenancy  (t). 


"When  lands 
are  let  for 
years  or  life. 


When  lands  are  let  to  a  tenant  for  years  or  for  life,  if 
no  exception  is  made  of  the  timber,  the  property  in  the 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fruit 
growing  upon   it,  and  the  loppings  for  fuel,  and  the 


(o)  Com.  Dig.  tit.  Biens  (G)  ; 
1  "Wms.  Exors,  7lb  et  scq.  8tli  ed. 

i2>)  Wentworth's  Office  of  an 
Executor,  14tli  ed.  147. 

iq)  See  Graves  v.  IFeld,  5  Barn. 
&  Adol.  105  ;  S.  C.  2  Nev.  & 
Man.  725. 

()•)  Princijiles   of   the    Law    of 


Real  Property,  28,  13th  ed.  ;  29, 
14th  ed.  ;  38,  15th  ed. 

(,s)  Ibid.  ]).  390,  13th  ed.  ;  404, 
14th  ed.  ;  455,  15th  ed. 

{(}  Stat.  14  &  15  Vict.  c.  25, 
s.  1.  See  Principles  of  tlie  Law 
of  Real  Property,  p.  28,  13th  ed.  ; 
29,  14th  cd.  ;  38,  15th  ed. 


OF   CHATTELS   WHICH   DESCEND   TO   THE   HEIR.  1/ 

benefit  of  the  shade  for  his  cattle  (it).     Accordingly,  all 

fruit  which  may  be  plucked,  or   bushes  or   trees,  not 

being  timber,  which  may  be  cut  or  blown  down,  will 

belong  to  the  tenant  (./')  ;  but  timber  trees,  which  may 

be  cut  or  blown  down,  will   immediately    become  the 

property  of  the  owner  of  the  first  estate  of  inheritance 

in  the  land,  whether  in  fee  simple  or  in  tail  {y).    Timber  Timber  trees. 

trees  are  oak,  ash,  and  elm  in  all  places ;  and  in  some 

particular  parts  of  the  country,  by  local  custom,  where 

other  trees   are  generally  used  for  building,  they  are 

for  that  reason  considered  as  timber  (z).     But  if   the 

tenant  should   be  a  tenant  ivitlwut  imjjeachment  o/ Tenant  with- 

waste  {sine  iirfpetitione  vzisti),  timber  cut  down  by  him  °^e*i-^™'r^*^ 

in  a  husband-like  manner  will  become  his  own  property  waste. 

when  actually  severed  («),  but  not  before  (6)  ;  for  the 

words  "  without  impeachment  of  waste  "  imply  a  release 

of  all  demands  in  respect  of  any  waste  which  may  be 

committed  (c).    If,  however,  the  words  should  be  merely 

•without  being  impleaded  for  luaste,  the  property  in 

the  trees  when  cut  would  still  remain  in  the  landlord, 

and   the   action    only  would    be    discharged,  which  he 

might  otherwise   have  maintained  against  the  tenant 

for  the   waste   committed   by  the   act   of  felling   the 

timber  (d). 

Animals/<?ra'  naturae,  or  wild  animals,  including  game,  Animals /e?-cc 
are  exceptions  from  the  rules  which  relate  to  other  move-  '^«'^"''^«^- 

(k)  Liford's  case,  11  Re]>.  4S  b.  See  Lowndes  v.  Norton,  V.-C.  H., 

(x)  Channon  v.  I'utch,  5   Barn.  6  Oh.    D.    139  ;    lie   Ainslic,   30 

k,  Cress.   897  ;  S.  C.   8  Dowl.  &  Cli.  D.  485. 

Ry.  651  ;  Bcrriman  v.  Peacock,  9  {z)  2  Blac.  Com.  281. 

Biiig.  384  ;  S.  C.  2  Moo.  &  Scott,  («)  Lewis  Bowies'  Case,  11  Eep. 

524  ;  Fidcjlcy  v.  TMwlinij,  2  Coll.  82  b  ;  Laker  v.  Sebright,  13  Ch. 

275.  D.    179.      See  Principles  of  the 

(y)  Herlakenden  s  case,  4  Rep.  Law  of  Real  Property,   25,    13th 

€3  a  ;    Whitfield  v.   Lciciff,  2  P.  ed.  ;  26,  14th  ed.  ;  33,  15th  ed. 

AVnis.  240  ;  3  P.  Wins.  268 ;  Lush-  (b)  Cholmelcy  v.  Paxton,  3  Bing. 

ington  v.    Loldero,   15    Beav.    1  ;  207  ;  10  Barn.  &  Cress.  564. 

Honyicood  v.   Hunyiuood,  M.  R.,  (c)  11  Rep.  82  b. 

L.   R.,  18  Eq.   306,  307,  30«,  ex-  ((/)  JV alter  Idle' s  Case,  11  Rep. 

jAimimg Earl  Cowley -v.  IVcllesley,  83  a. 

L.  R.,  1  E(|.  656  ;  35  Beav.    635. 
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Hawks  and 
hounds. 


.il)lcs,  on  the  ground  that  until  they  are  caught  there  is 
no  property  in  tliem.  If  therefore  the  owner  of  land  in 
foe  simple  should  die,  the  game  on  his  land,  or  the  fish. 
in  any  river  or  pond  upon  the  land,  will  not  belong  to 
his  executor  or  administrator  (e).  And  if  a  man  should 
have  a  park  or  warren,  he  has  no  true  property  in  the 
deer,  conies,  pheasants,  or  partridges ;  Lut  they  belong 
to  him  only  "  ratlone  prlvilegii  for  his  game  and  pleasure 
so  long  as  they  remain  in  the  privileged  place  "  (/). 
But  a  property  in  wild  animals  may  be  obtained  by 
reclaiming  or  catching  them  {;propterindustriam),  or  by 
reason  of  their  being  unable  to  get  away  {propter 
impotentiam)  (g).  Thus  deer,  even  though  in  a  legal 
park,  may  be  so  tame  and  reclaimed  as  to  pass  to  the 
executors  of  the  owner  of  the  park  on  his  decease  (Ji)  ; 
so  rabbits  in  a  hutch,  fish  in  a  box,  and  young  pigeons 
in  a  dove-house,  unable  to  fly,  will  belong  to  the  exe- 
cutor or  administrator  of  the  owner,  and  not  to  his  heir. 
It  appears  to  have  been  formerly  thought  that  hawks 
and  hounds  were  not  subjects  of  personal  property,  but 
would  descend  with  the  lands  to  the  heir ;  but  this 
opinion  is  not  now  law.  "  For,"  observes  the  author  of 
the  Office  of  an  Executor  (i),  "  although  they  be  for  the 
most  part  but  things  of  pleasure,  that  hindereth  not  but 
they  may  be  valuable  as  well  as  instruments  of  music, 
both  tending  to  delight  and  exhilarate  the  spirits  ;  a 
cry  of  hounds  hath  to. my  sense  more  spirit  and  vivacity 
than  any  other  music." 


Right  to  kill 
and  take 
game. 


The  occupier  of  land  for  the  time  has  now  the  sole 


{e)  Co.  Litt.  8  a  ;  The  case  of 
Swans,  7  Rep.  17  b. 

(/)  7  Rep.  17  b  ;  Year-book, 
3  Hen.  YI.  55  b,  56  a  ;  F.  N.  11 
87  n.  (a) ;  II.  v.  Townloj,  L.  R., 
1  C.  C.  R.  315. 

(f/)  2  Blac.  Com.  391,  394  ; 
AVilliams  on  Executors,  pt.  2, 
bk.   2,  ch.   2,  sect.    1,  p.    709   ct 


scq.  8th  ed. 

(h)  ]\[organ  v.  TJte  Earl  of 
Abergavenny,  8  C.  B.  768. 

(t)  AYentworth's  Office  of  an 
Executor,  143,  14th  ed.  The 
autlior  of  tills  work  is  supposed 
to  have  been  Mr.  Justice  Dod- 
dridge. 
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Tight  of  killing  and  taking  the  game  upon  the  land, 

unless  such  right  be  reserved  to   the  landlord   or  any 

other  person  (k).     And  the  Ground  Game  Act,  1880  (I),  The  Ground 

.  .  .       Game  Act 

now  provides  (m),  with  regard  to  hares    and    rabbits,  isso. 

therein  called  ground  game,  that  every  occupier  of  land 

sljall  have,  as  incident  to  and  inseparable   from   his 

occupation  of  the  land,  the  right  to  kill  and  take  ground 

game  thereon,  concurrently  with  any  other  person  who 

maybe  entitled  to  kill  and  take  ground  game  on  the  same 

land  ;  but  the  right  so  conferred  on  the  occupier   is 

subject  to  the  limitations  specified  in  the  Act  (ii).     The 

only  persons  entitled  by  the  Act  to  kill  and  take  ground 

game  are  the  occupier  himself  and  persons  authorized 

by  him  in  writing,  who  must  be  either  members  of  his 

household   resident   on   the   land   in    his    occupation, 

persons  in  his  ordinary  service  on  such  land,  or  any  one 

other  person  bona  fide  employed  by  him  for  reward  in 

the  taking  and  destruction  of  ground  game.     And  the 

only  persons  entitled  under  the  Act  to  kill  and  take 

ground  game  with  fire-arms  are  the  occupier  himself 

and    one    other   person    duly    autliorized    by    him    in 

writing. 

A  person  is  not  to  be  deemed  to  be  an  occupier  of 

land  for  the  purposes  of  the  Act  by  reason  of  his  having 

a  right  of  common  over  such  lands,  or  by  reason  of  an 

occupation  for  the  purpose  of  grazing  or  pasturage  of 

;sheep,  cattle  or  horses,  for  not  more  than  nine  months. 

In  the  case  of  moorlands,  and  uninclosed  lands  (not 

being  arable  lands),  the  occupier  and  the  persons  autho- 


(k)  Stat.  1  &  2  Will.  IV.  c.  32.  land  was  vested  by  lease,  contract 
See  as  to  poaching,  stat.  25  &  26  of    tenancy,     or    other    contract 
Vict.  c.  114  ;  and  as  to  wild  birds,  bona  fide  made  for  valuable  con- 
stats. 43  &  44  Vict.  c.    35  ;  44  &  sideration,  in  some  j^erson  other 
45  Vict.  c.  51.  than    the   occupier,   the  occupier 
(I)  Stat.  43  &  44  Vict.  c.  47.  would  not  be  entitled  imder  the 
(m)  Sect.  1.  Act,  until   the   determination    of 
(?i)  Where  at  the  date  of  the  that   contract,   to   kill   and    take 
■|iassing  of  the  Act  the  right  to  gi-ound  game  on  such  laud ;  see 
kill  and  take  ground  game  on  any  s.  5. 


30 


OF   CHOSES   IN   POSSESSION. 


Occiqiior 
entitled  to 
kill  grouml 
game  on  laud 
iu  his  occu- 
jwtion  not  to 
divest  him- 
self wholly  of 
such  right. 

All  agree- 
ments in  con- 
travention of 
right  of  occu- 
pier to  destroy 
ground  gauae 
void. 


Exemptions 
from  game 
licences. 


rizcd  by  hhn  may  exercise  the  rights  conferred  by  the 
Act  only  from  the  eleventh  day  of  December  in  one 
year  until  the  thirty-first  day  of  March  in  the  next 
year,  both  inclusive ;  but  this  provision  does  not  apply 
to  detached  portions  of  moorlands  or  uninclosed  lands 
adjoining  arable  lands,  where  such  detached  portions  of 
moorlands  or  uninclosed  lauds  are  less  than  twenty-five 
acres  in  extent  (o). 

Where  the  occupier  of  land  is  entitled  otherwise  than 
in  pursuance  of  the  Act  to  kill  and  take  ground  game 
thereon,  if  he  shall  give  to  any  other  person  a  title  to 
kill  and  take  such  ground  game,  he  shall  nevertheless 
retain  and  have,  as  incident  to  and  inseparable  from 
such  occupation,  the  same  right  to  kill  and  take  ground 
game  as  is  declared  by  section  one  of  the  Act  (p).  And 
every  agreement,  condition,  or  arrangement,  which  pur- 
ports to  divest  or  alienate  the  right  of  the  occupier 
as  declared,  given,  and  reserved  to  him  by  the  Act,  or 
which  gives  to  such  occupier  any  advantage  in  con- 
sideration of  his  forbearing  to  exercise  such  right,  or 
imposes  upon  him  any  disadvantage  in  consequence  of 
his  exercising  such  right,  is  void  (q). 

The  occupier  and  the  persons  duly  authorized  by  him 
as  aforesaid,  are  not  required  to  obtain  a  licence  to  kill 
game  for  the  purpose  of  killing  and  taking  ground 
game  on  land  in  the  occupation  of  such  occupier,  and 
the  occupier  has  the  same  power  of  selling  any  ground 
game  so  killed  by  him,  or  the  persons  authorized  by 
him,  as  if  he  had  a  licence  to  kill  game ;  but  nothing 
in  the  Act  contained  is  to  exempt  any  person  from  the 
provisions  of  the  Gun  Licence  Act,  1870  (r). 


Where  the  landlord  has  reserved  to  himself  the  right 
of  killing  game,  he  may  authorize  any  person  or  persons. 


(o)  Stat.  43  3;  44  Vict.   c.  47, 
s.  1. 

{p)  Sect.  2. 


(q)  Stat.  43  &  44  Yict.   c.   47, 
s.  3. 

{)■)  Sect.  4. 
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who  shall  have  obtained  licences  to  kill  game  (s),  to 
enter  upon  the  land  for  the  purpose  of  pursuing  and 
killing  game  thereon  (t).  And  the  lord  of  any  manor  Lord  of  a 
or  reputed  manor  has  the  right  to  pursue  and  kill  the 
game  upon  the  wastes  or  commons  within  the  manor, 
and  to  authorize  any  other  person  or  persons  who  sliall 
have  obtained  licences  to  kill  game  to  enter  upon  such 
wastes  or  commons  for  the  same  purpose  (u). 

AVhen  game  or  other  wild  animals  were  killed  on  any  Property  in 
land  by  any  other  person  than  the  rightful  owner,  the "'' 
law,  with  respect  to  the  property  in  the  game,  was  for- 
merly as  follows  :  If  a  man  started  any  game  within  his 
own  grounds  and  followed  it  into  another's,  and  killed 
it  there,  the  property  remained  in  himself.  And  so  if  a 
stranofer  started  game  in  one  man's  chase  or  free  warren> 
and  hunted  it  into  another  liberty,  the  property  con- 
tinued in  the  owner  of  the  chase  or  warren ;  this  pro- 
perty arising  from  privilege,  and  not  being  changed  by 
the  act  of  a  mere  stranger.  Or  if  a  man  started  game 
on  another's  private  grounds,  and  killed  it  there,  the 
property  belonged  to  him  on  whose  ground  it  was  killed. 
Whereas,  if  after  being  started  there,  it  was  killed  in 
the  grounds  of  a  third  person,  the  property  belonged 
not  to  the  owner  of  the  first  gi'ound,  because  the  pro- 
perty was  local ;  nor  yet  to  the  owner  of  the  second, 
because  it  was  not  started  in  his  soil ;  but  it  vested  in 
the  person  who  started  and  killed  it,  though  guilty  of  a 
trespass  against  both  the  owners  {x).  And  this  appears 
to  be  still  the  law  with  respect  to  wild  animals  which 
are  not  game  (y).     But  with  respect  to  game  an  altera - 


(s)  Stat.  23  &  24  Vict.  c.  90.  doubted  by  Lord   Chelmsford  iu 

(0  Stat.  1  &  2  \Yill.  IV.  c.  32,  Blades  v.  Higgs,  11  H.  of  L.  Cas. 

s.  il.  639. 

(u)  Sect.  10.  {?/)  See  Blades  v.  Higqs,  12  C. 

(x)  2    Bl.    Com.    419;  Church-  B.,  K.  S.   501  ;  13  C.    B.,  N.   S. 

ward  V.    Studdy,   14    East,  249.  844  ;  11  Jur.,  N.  S.  701;  affirmed 

The  last  proposition  is,  howeYer,  11  H.  of  L.  Cas.  621  ;  The  Queen 
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tioii  appears  to  have  been  made  by  the  Game  Act  (s), 
■wliich  seems  to  vest  the  property  in  game  killed  on  any 
land  by  strangers,  in  the  person  having  the  right  to  kill 
and  take  the  game  upon  tlic  land  (a). 

V.  nrad,  3  ().  ];.  ]).  131  ;  2^  W.  («)  Sect.    3G  :  JUgg  v.   Earl  of 

K.  283.  Lonsdale,  1  H.  &  N.  923. 

(c)  Stat.  1  &  2  Will.  IV.  c.  32. 
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CHAPTER   II. 

OF  TROVER,   BAILMENT  AND   LIEN. 

Having  now  considered  those  moveable  articles  of 
property  which  form  exceptions  to  the  rules  by  which 
chattels  personal  are  in  general  governed,  let  us  proceed 
to  notice  some  circumstances  in  which  chattels  personal 
may  be  placed,  so  as  to  form  not  real  but  apparent 
exceptions  to  the  primary  rule  already  noticed  {a),  that  • 
personal  property  is  essentially  the  subject  of  absolute 
ownership,  and  cannot  be  held  for  any  estate.  The  pro- 
perty in  goods  can  only  belong  to,  or  be  vested  in,  one 
person  at  one  time :  in  this  respect  it  resembles  the 
seisin  or  feudal  possession  of  lands  (6).  Lands,  how- 
ever, may  be  so  conveyed  that  several  persons  may 
possess  in  them,  at  the  same  time,  several  distinct 
vested  estates  of  freehold,  one  of  them  being  in  pos- 
session, and  the  others  in  remainder,  or  the  last  perhaps 
being  in  reversion  (c).  But  the  law  knows  no  such 
thing  as  a  remainder  or  reversion  of  a  chattel.  It  Property  in 
recognizes  only  the  simple  'property  in  goods,  coupled  8^°^^- 
or  not  with  the  right  of  immediate  possession.  This 
simple  principle  of  law,  if  carefully  borne  in  mind,  will 
serve  to  explain  many  points  which  would  otherwise 
appear  difficult  or  even  contradictory.  It  must  be  re- 
membered, however,  that  it  does  not  strictly  apply 
to  the  moveable  articles  noticed  in  our  first  chapter, 
which,  from  their  connection  with  the  land,  are  often 
governed  by  the  principles  of  real,  rather  than  those  of 
personal  property. 

{a)  Ante.  p.  14.  (c)  Ihid.  p.  252,  13th  ed.  ;  264 

{b)  See  Principles  of  the  Law  —267,  14th  ed.  ;  299—302,  15th 

of  Real  Property,  142,  13th  ed.  ;  ed. 

146,  14th  ed.  ;  171,  15th  ed. 

W.P.P.  D 
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AVlu'ie  an 
article  is  lost. 


Action  of 
trover  and 
conversion. 


1.  When  the  property  in  goods  is  coupled  with  the 
possession  of  them,  the  ownership  is  of  course  complete. 
This  is  the  common  and  usual  case  of  the  ownership  of 
chattels  personal :  the  owner  knows  that  the  goods  are 
his  owu,  and  in  his  own  possession,  and  that  is  sufficient 
for  him.  Circumstances  may,  however,  arise  to  change 
tliis  state  of  things.  An  article  may  be  lost.  In  this 
case  the  owner  still  retains  his  property  in  the  thing, 
but  he  has  lost  the  possession  of  it.  The  property, 
however,  which  still  remains  in  him,  entitles  him  to  the 
possession  of  the  article,  whenever  he  can  meet  with  it ; 
or,  in  legal  phraseology,  the  property  draws  with  it  the 
right  of  possession  {d).  If,  therefore,  another  person 
should  find  the  article  lost,  he  will  have  no  right  to 
convert  it  to  his  own  use,  if  he  has  any  means  of 
knowing  to  whom  it  belonged,  but  must  on  demand 
deliver  it  up  to  the  rightful  owner,  in  whom  the  pro- 
perty is  already  vested.  If  he  should  refuse  to  do  so, 
such  refusal  will  argue  that  he  claims  it  as  his  own,  and 
will  accordingly  be  evidence  of  a  conversion  of  the  thing 
to  his  own  use  (e).  For  the  wrong  or  trespass  thus  com- 
mitted, a  specific  remedy  has  been  provided  by  the  law, 
in  the  shape  of  an  action  of  trover  and  conversion,  or 
more  shortly  an  action  of  trover,  which  is  one  of  those 
actions  comprised  within  the  technical  class  of  trespass 
on  the  case.  The  word  trover  is  from  the  French  trouver, 
to  find ;  and  the  word  conversion  is  added,  from  the 
conversion  of  the  goods  to  the  use  of  the  defendant 
being  the  gist  of  the  action  thus  brought  against  him. 
That  the  defendant  should  have  found  the  article  lost  is 
not  his  fault,  but  his  conversion  of  it  to  his  own  use  is  a 
trespass,  and  renders  him  liable  to  the  action  we  are  now 
considering.  This  action  accordingly  has  been  permitted 
to  be  and  may  now  be  brought  to  recover  damages 


(d)  2  "Wms.  Saunders,  47  a. 

(e)  Ibid.  47  e  ;  Agar  v.  Lisle, 


Hob.  187  ;  Bac.  Abr.  tit.  Trover 
(B). 
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for  withliolding  the  possession  of  goods  whenever  they 
have  beeD  wrongfully  converted  by  the  defendant  to  his 
own  use,  without  regard  to  the  means,  whether  by  find- 
ing or  otherwise,  by  which  the  defendant  may  have 
become  j)ossessed  (/).  In  a  declaration  in  trover  it  was 
formerly  usual  to  state  that  the  plaintiff  casually  lost 
the  goods,  and  the  same  came  to  the  possession  of  the 
defendant  by  finding  ((/).  The  Common  Law  Procedure 
Act,  1852  (A),  however,  provided  (i)  that  the  statement 
of  losing  and  finding,  and  all  other  immaterial  state- 
ments, should  be  omitted.  And  under  the  present 
practice  claims  in  trover  are  expressed  to  be  for  wrong- 
fully depriving  the  plaintiff  of  goods  (k).  This  action 
can  be  maintained  only  when  the  plaintiff  has  been  in 
possession  of  the  goods  (l),  or  has  such  a  property  in 
them  as  draws  to  it  the  right  to  the  possession.  If  the 
goods  have  been  wrongfully  converted  by  the  defendant 
to  his  own  use,  the  plaintiff  will  succeed,  if  he  should 
prove  either  way  his  own  right  to  the  immediate  posses- 
sion of  the  goods  (m) ;  if  he  should  not  prove  such  right, 
he  will  fail  (n).  The  property  in  the  goods  is  that  which 
most  usually  draws  to  it  the  right  of  possession  ;  and 
the  right  to  maintain  an  action  of  trover  is  therefore 
often  said  to  depend  on  the  plaintiff's  py^operty  in  the 
goods  ;  the  right  of  immediate  possession  is  also  some- 
times called  itself  a  special  kind  of  property  (o) ;  but 
these  expressions  should  not  mislead  the  student.  The 
action  of  trover  tries  only  the  right  to  the  immediate 

(/)•  3  Blac.  Com.  153.  Saund.  47  ;  Armory  y.  Ddamirie, 

\g)  Chitty  on  Pleading,  7th  ed.  1  Str.  505  ;  Roberts  v.    Wyatt,  2 

vol.  i.  ]).  181  ;  vol.  ii.  p.  640.  Taunt.    268  ;    Legg  v.    Evans,   6 

(Ji)  Stat.  15  &  16  Vict.  c.  76.  Mee.     &    W.     36  ;     Stephen    on 

(i)  Sect.  49.  Pleading,  354,  5th  ed. 

(k)  Rules  of  the  Supreme  Court,  {n)  Gordon    v.    Harper,    7    T. 

1883,  Appendix  A.   pt.   3,  s.    4  ;  Eep.   9  ;    Ferguson  v.   Cristall,  5 

C.  s.  6,  No.  1.  l^ing-   305  ;  Leake  v.  Loveday,  4 

{I)  Addison  Y.  Rouml,  4  Ad.  &  Man.     &    Gr.    972;    Bradley  v. 

Ell.   799  ;  S.  C.  6  Nev.   &  Man.  Copley,    1    C.    B.    685  ;   Lord  v. 

422  ;  Brooke  v.  Mitchell,  6  N.   C,  Price,  L.  R.,  9  Ex.  54. 
349  ;  S.  C.  8  Scott,  739.  (o)  Rogers  v.  Kennay,   9  Q.   B. 

(m)   Wilbraham    v.     Snoiv,     2  592. 
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possession,  which,  as  \vc  shall  now  see,  may  exist  apart 
from  the  property  in  the  goods. 

If  the  limlcr        For  let  us  suppose  that  the  finder  of  the  article  lost, 
siiouMlu- do-  ^yjjijyj.  i.rnorant  of  the  true  owner,  should  have  been 

|invc(l,  lie  '^  _        ' 

may  inaiutain  wrongfully  deprived  of  it  by  a  third  person.  In  this  case 
the  owner  being  absent,  the  finder  is  evidently  entitled 
to  the  possession  of  the  thing ;  and  he  will  accordingly 
succeed  in  an  action  of  trover  brought  by  him  against 
the  wrong-doer  (p).  Here  the  property  in  the  thing 
which  was  lost  evidently  belongs  still  to  the  original 
owner  ;  but  the  right  of  possession  is  in  the  finder,  until 
the  owner  makes  his  appearance.  The  owner's  property 
then  draws  with  it  the  right  of  possession  ;  and  should 
the  finder  convert  the  article  found  to  his  own  use,  he  in 
his  turn  will  be  liable  to  an  action  of  trover  in  respect  of 
the  owner's  right  of  possession.  Thus,  so  far  as  we  have 
already  proceeded,  we  have  found  nothing  more  than  a 
simple  property  in  goods,  existing  with  or  without  the 
right  of  possession.  The  action  of  trover  tries  the  right 
of  possession,  and  may  or  may  not  determine  the  pro- 
perty. For,  strange  as  it  may  appear,  there  is  no  action 
in  the  law  of  England  by  which  the  property  either  in 
goods  or  lands  is  alone  decided. 

Bailment.  2.  But  the  article  in  question,  instead  of  being  lost 

and  found,  may  become  the  subject  of  bailment.  Bail- 
ment is  defined  by  Sir  William  Jones,  in  his  admirable 
and  classical  Treatise  on  the  Law  of  Bailment  (q),  to  be 
a  delivery  of  goods,  on  a  condition  expressed  or  implied, 
that  they  shall  be  restored  by  the  bailee  to  the  bailor, 
or  according  to  his  directions,  as  soon  as  the  purpose 
for  which  they  were  bailed  shall  be  answered  {r).     The 

{p)  Armory  v.    Delamiric,    1  Smith,  566  ;  Bourne  v.  Foshrooke, 

Str.    505  ;     1    Smith's     Leading  18  C.  B.,  N.  S.  515. 

Cases,  151  ;  374,  8th  ed.  ;  Bridges  (q)  P.  1  ;  see  also  p.  117. 

V.    Haivkesworth,    15  Jiir.    1079.  \r)  In  E.   v.  McDonald,  15  Q. 

See  Buckley  v.   Gross,  3  Best  &  B.  D.  323,  an  infant,  who  had  sold 
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term  hailment  is  derived  from  the  French  word  haillev, 
to  dehver.  The  person  who  delivers  the  goods  is  called 
the  bailor  ;  the  person  to  whom  they  are  delivered  the 
bailee.  The  purposes  for  which  goods  may  be  delivered 
are  various.  The  principal  are  the  following.  They 
may  merely  be  lent  to  a  friend,  or  left  in  the  custody 
of  a  warehouseman  or  Avharfinger,  or  they  may  be 
entrusted  to  a  carrier  to  convey  to  a  distance,  or  to  an 
agent  or  factor  to  sell ;  or  they  may  be  pawned  for 
money  lent,  with  or  without  a  power  to  sell  them  (s), 
or  let  out  to  hire  (t).  In  all  cases  of  bailment,  however.  Property 
the  simple  rule  still  holds,  that  the  property  in  goods  thTbailoi" 
can  belong  to  one  party  only;  and  when  any  goods  are 
hailed,  the  property  still  remains  in  the  bailor  (u).  The 
possession  of  the  goods,  however,  is  evidently  for  the 
time  being  with  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  possessed  of 
them,  and  should  wrongfully  convert  them  to  his  own 
use,  the  right  to  recover  possession  will  in  some  degree 
depend  upon  the  nature  of  the  bailment. 

If  the  bailment  should  be  what  is  called  a  siTtiple  Simple  bail- 
haihnent,  as  in  the  four  first  instances  above  mentioned,  ^^^°*- 
that  is,  a  bailment  which  does  not  confer  on  the  bailee 
a  right  to  exclude  the  bailor  from  possession,  in  such  a 
case  either  the  bailee  or  the  bailor  may  maintain  an 
action  of  trover  against  the  wrong-doer  {oc).    The  bailee  Bailee  or 
may  maintain  this  action,  because  the  action  depends  maii°tahf  ^' 

trover. 

goods  delivered  to  him  under  a  pawnbrokers  is  now  contained  in 

contract  of  hiring,  which  was  void  the  Pawnibrokers  Act,  1872,  stat. 

by  reason  of  his  infancj^,  was  held  35  &  36  Vict.  c.  93. 

to  have  been  rightly  convicted  of  (t)  See  Coggs  v.  Bernard,  2  Ld. 

larceny   as   a   bailee,    the    Court  Eaym.  909,  912  ;  1  Smith,  L.  C, 

being  of  opinion  that  the  essence  199,  8th  ed. 

of  bailment  is  the  delivery  upon  (u)  Franklin  v.  Neate,  13  Mee. 

condition.  &  W.   481  ;  see  Williams's  Con- 

{s)  See  Pigot  v.  Cubley,  15  C.  veyancing  Statutes,  164 — 166. 

B.,   N.   S.   701  ;  Williams's  Con-  (;c)  Nicholls  v.    Bastard,  2  C. 

veyancing   Statutes,    138,    164—  M.  &  R.   659  ;  Manders  v.   Wil- 

166.      The  law  with  respect  to  Hams,  4  Exch.  Rep.  339. 
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only  on  the  riglit  to  the  possession  which  the  bailee  has 
by  virtue  of  the  bailment  made  to  him  {y) ;   and  the 
bailor  may  also  maintain  the  action,  because  his  property 
in  the  goods  draws  Avith  it  the  right  of  possession,  and 
the  bailment  is  not  of  such  a  kind  as  to  vest  this  right 
in  the  bailee  solely.     The  bailee  is  rather  in  the  situa- 
tion of  servant  to  the  bailor,  and  the  possession  of  the 
one  is  equivalent  in  construction  of  law  to  the  possession 
of  the  other.   But  as  it  would  be  unjust  that  the  wrong- 
doer should  pay  damages  twice  over  for  his  offence,  the 
recovery  of  damages  either  by  bailee  or  bailor  deprives 
Pawnee  01       the  other  of  his  right  of  action  {z).     If,  however,  the 
alone  Vi'i" ill-     bailment  should  not  be  of  the  simple  kind,  but  should 
tain  tiovi  r.      confer  on  the  bailee  the  right  to  exclude  the  bailor  from 
the  possession,  here,  though  the  property  in  the  goods 
still  remains  in  the  bailor,  the  bailee  alone  can  maintain 
an  action  of  trover  against  any  person  who  may  have 
taken  the  goods  and  converted  them  to  his  own  use. 
Thus  the  pawnee  or  hirer  of  goods  can  alone  maintain 
an  action'  of  trover  so  long  as  the  pawning  or  hirino- 
continues  (a).     Here  again  we  have  the  property  in  the 
goods  still  vested  in  one  person,  the   bailor,  drawing 
with  it,  in  the  case  of  simple  bailment,  the  right  to  the 
possession,  and  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.     If,  however,  any  bailee, 
whatever  be  the  nature  of  his  bailment,-  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  will  by  that 
act  have  determined  the  bailment :  the  property  in  the 
bailor  will  draw  to  it  the  right  to  immediate  possession, 

{y)  Sutton  V.  £ncl;  2  Taunt.  possession   of  the  goods  pledged 

302.  be   withheld,    after    payment   oi- 

(z)  Bac.  Abr.  tit.  Trover  (C).  tender  of  the  amount  due  to  the 

(a)  Gordon  v.  Harper,  7  T.  R.  latter  for  principal,  interest  and 

9  ;   Burton  v.    Eughcs,    2   Bing.  costs  ;    JVatter  v.  Smith,   5  B.   & 

17S  ;  Fcrgusonv.Cristall,  5  Bing.  A.   439;    Franklin  v.    Kcatc,  13 

305 ;  Pain  v.    Whitaker,    Ry.  &  M.    &   AV.    481  ;    see    Williams's 

Moo.  99.     But  a  pawnor,  or  his  Conveyancing    Statutes,    164 

assignee   may  maintain  an  action  166. 
of  trover  against  the  pawnee,  if 
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and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  (b). 

3.  The  last  case  requiring  notice  in  which  goods  may  Lien. 
be  in  the  possession  of  a  person  who  has  no  property  in 
.  them  is  the  case  of  the  existence  of  a  lien  on  the  goods. 
A  lien  is  the  right  of  a  person  in  the  possession  of  goods 
to  retain  them  until  a  debt  due  to  him  has  been  satis- 
fied (c).    A  lien  is  either. 2Mrticular  or  general.    A  par-  Particular  or 
ticular  lien  is  a  right  to  retain  the  particular  goods  in  S^^^^'^^- 
respect  of  which  the  debt  arises.     A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 
an  account.     The  former  kind  of  lien  is  favoured  in 
law ;  but  the  latter  having  a  tendency  to  prefer  one 
creditor  above  another,  is  taken  strictly  (d).   A  particular  Particular 
lien  is  given  by  the  common  law  over  goods  which  a  ^*^°" 
person  is  compelled  to  receive  ;  thus  carriers  (e)  and 
innkeepers  (/)  have  a  lien  on  the  goods  in  their  care; 
although  an  innkeeper  cannot  detain  his  guest's  person, 
or  take- his  coat  off  his  back,  to  secure  paymeiit  of  his 
bill  (g).   ,A  particular  lien  is  also  given  by  law  to  every 
person  who  by  his  labour  or  skill  has  improved  or  altered 
an  article  entrusted  to  his  care  :  thus  a  miller  has  a  lien 
on  the  flour  he  has  ground  for  the  cost  of  grinding  (h)  ; 
and  a  shipwright  has  a  lien  on  a  ship  entrusted  to  him 
to  repair  for  the  costs  of  repairing  it  (i).     So  a  lien  may 


{b)  Cooper  v.    Willomatt,   1  C.  Wels.  248.     The  liability  of  inn- 

B.  672  ;  Johnson  v.  Stear,   15  C.  keepers  for  the  goods    of    their 

B.,  N.  S.  330  ;  Figot  v.   Cuhlcy,  guests  is  now  regulated  by  stat. 

15  C.  B.,  N.  S.  701.  26  &  27  Vict.  c.  41 ;  andthelnn- 

(c)  2  East,  235  ;  2  Rose,  357  ;  keepers  Act,  1878,  stat.  41  &  42 

Smith's  Compendium  of  Mercan-  Vict.    c.    38,    now  gives  them  a 

tile  Law,  559,  9th  ed.  power  of  sale  in  certain  cases  over 

{d)  3  Bos.  &  Pul.  494.  goods  and  chattels  deposited  with 

(e)  Skinner  v.  Uiyslmw,  2  Lord  them  or  upon  the  premises  occu- 

Raym.  752.  pied  by  them. 

(/)  Thompson  v.  Laccy,  3  B.  &  {h)  Ex  parte  Ockenden,  1  Atk. 

AH.  283  ;  Thrcfall  v.  Borwich,  L.  235. 

R.,   7   Q.   B.    711  ;   Mulliner  v.  {i)  FranUin  v.  Hosier,  4  B.  & 

Florence,  3  Q.  B.  D.  484.  Aid.  341. 

(j/)  SunbolfY.  Alford,  3  ilee.  k 
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1)(!  claimed  for  training  a  liorse,  because  lie  is  improved 
by  the  labour  and  skill  thus  bestowed  upon  him  {h)  ; 
but  no  lien  can  arise  merely  for  his  keep  (l),  unless  he 
has  been  kept  by  an  innkeeper,  who  is  compelled  to  take 
him  in  (m).  A  lien  on  goods  is  not  sufficient  to  warrant 
the  sale  of  them  (7^),nor  does  it  authorize  the  possessor 

Sulvftgc.  to  charge   for  their  standing  (o).      A   particular  lien 

also  arises  in  the  case  of  salvage,  or  rescuing  a  ship  or 
its  lading  from  the  perils  of  the  sea  or  the  queen's 
enemies,  for  the  trouble  and  risk  incurred  (p)  ;  but  this 
kind  of  lien  has  been  modified  by  the  Merchant  Ship- 
ping Act,  1854,  which  provides  for  the  appointment  of 
public  receivers  of  all  wreck,  into  whose  hands  any 
person,  not  being  the  owner,  who  finds  or  takes  pos- 
session of  any  wreck,  is  bound  to  deliver  it  as  soon  as 

Frcifflit.  possible  (g).     The  lien  of  a   shipowner   for  freight  is 

now  regulated  by  the  Merchant  Shipping  Act  Amend- 
ment Act,  18G2  (r). 

General  lien.  A  general  lien,  when  it  does  not  arrive  by  express 
contract,  or  from  a  contract  implied  by  the  course  of 
dealing  between  the  parties  (s),  accrues  in  consequence 
of  the  custom  of  some  trade  or  profession  ;  and  it  may 
be  local  also,  that  is,  confined  to  some  particular  place  (t). 


{k)  Bevan  v.  Waters,  1  Moo,  &  ( p)  Hartfort  v.  Jones,  1  Lord 

Mai.  236.  Rayn-i.   393  ;    Baring  v.    Day,  8 

(Z)    Wallace  v.  Woodgate,  1  Ry.  East,  57. 

&   Moo.   193.     See  Sanderson  v.  (5)  Stat.  17  &  18  Vict.  c.   104, 

Bell,  2  Cro.  &  Mee.  304,  311  ;  4  Part  VIII.  ss.  432  ci  seq.,  see  s. 

Tyr.  244,  252.  450  ;  amended  by  stats.  24  Vict. 

(7n)  Johnson  v.  Hill,  3  Stark.  c.  10;  25  &  26  Vict.  c.  63,  ss.  49 

172 ;  Allen  v.   Smith,  12  C.  B.,  —53  :  31  &  32  Vict.  c.  71  ;  32  & 

N.  S.  638,  affirmed  in  Ex.  Cham.,  33  Vict.   c.   51  ;  and  43  and  44 

9  Jur.,  N.   S.  1284  ;   11  W.  R.  Vict.  c.  22.     See  Abbott  on  Mer- 

440.  chant  Shipping,   Part  VI.  ch.  2, 

(rt)  Thames  Iron   Works  Com-  p.  536,  12tli  ed. 

pany  v.  Patent  Derrick  Company,  (r)  Stat.  25  &  26  Vict.  c.   63, 

1  John.   &  H.   93  ;  Mulliner  v.  ss.  66—78. 

Florence,  3  Q.  B.  D.  484.  (s)  Simond  v.  Hibhert,   1  Rus. 

(0)  British    Empire     Shipping  &  Myl.  719. 

Company  V.  Somes,  1  E.,  B.  &  E.  (t)  Holderness  v.    Collinson,    7 

353.  Barn,  k  Cress.  212. 
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It  obtains  in  many  trades,  such  as  wharfingers  (u), 
-dyers  (x),  calico  printers  {y),  packers  (z),  factors  (a), 
policy  brokers  (6),  and  bankers  (c),  and  perhaps  also 
common  carriers  ((?).  Solicitors  have  also  a  lien  on  all  Solicitor's 
the  deeds  and  documents  of  their  clients  in  their  posses- 
sion for  their  professional  charges  generally  (e) ;  but 
this  doctrine  is  to  be  taken  in  connection  with  the 
peculiar  nature  of  title  deeds,  which  being  the  sinews 
of  the  land,  follow  the  seisin  of  it,  and  may  therefore  be 
held  by  the  client  only  for  a  limited  interest.  Tlius,  if 
a  tenant  for  life  should  leave  the  title  deeds  of  the  land 
in  the  hands  of  his  solicitor,  the  lien  of  the  solicitor  for 
his  professional  charges  would  be  co-extensive  only  with 
his  client's  interest,  and  on  the  client's  decease  the 
solicitor  would  be  bound  to  deliver  up  the  deeds  to  the 
remainder-man,  although  his  charges  might  remain 
unpaid  (/) .  So,  if  the  client  should  be  a  mortgagee,  the 
solicitor  having  the  deeds  would  be  bound  to  deliver 
them  to  the  mortgagor,  on  the  reconveyance  of  the  pro- 
perty, on  payment  to  the  mortgagee  of  all  principal  and 
interest;  for  on  such  reconveyance  the  mortgagee 
ceased  to  have  any  interest  in  the  lands  (g).  And  in 
like  manner  if  the  client  should  be  a  mortsfagor,  the 
solicitor  would  have  no  right  to   retain  the  deeds  as 

(?t)  Naylor  v.  Mangles,   1  Esp.  519,  530. 
109  ;  Moct  V.  Pickering,  8  Cli.  D.  {d)  S'ieRushforthv.  Hadficld,  6 

372.  East,  519  ;  7  East,  224  ;  Aspinall 

{x)  Savill  V.  Barchard,  4  Esp.  v.    Pickford,    3    Bos.   &  Pul.   44, 

53.    See,  however,  Close  v.  Water-  note.      As  to  railways,  see  stat. 

house,  6  East,  523,  n.  8  &  9  Vict.  c.  20,  s.   97 ;    IVallis 

(y)   Weldon   v.    Gould,   3  Esp.  v.    London    and    South     Western 

268.  Railway  Company,  L.   K.,  5  Ex. 

(z)  Re  Witt,  2  Ch.  D.  489.  62. 

(a)  Houghton  v.  Matthews,  3  (e)  Stevenson  v.  Blakelock,  1 
Bos.  &  Pill.  488  ;  Coicdl  v.  Simp-  Mau.  &  Sel.  535  ;  Ex  parte  Ster- 
wn,  16  Ves.  280.  ling,  16  Ves.  258  ;  Ex  parte  Pem- 

(b)  Man    v.    Shiffner,   2   East,  berton,  18  Ves.  282. 

523  ;    Fisher  v.    Smith,    4   App.  (/)  Davies  v.  Vernon,  6  Q.  B. 

Gas.  1.  443,  447. 

(c)  Davis  V.  Bowsher,  5  T.  R.  (gr)  Wakefield  v.  Newbon,  6  Q. 
488  ;  Brandao  v.  Barnett,  3  C.  B.  B.  276. 
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New  enact- 
ment as  to 

solicitor's 
lien. 


against  tlic  prior  claim  of  the  mortgagee  (h) ;  and  if  the 
client  should  be  a  trustee,  the  deeds  must  be  given  up 
for  the  purposes  of  the  trust  (/).  This  lieu  also  extends 
only  to  charges  strict!}'  professional  (k),  and  to  docu- 
ments in  the  possession  of  the  solicitor  in  his  profes- 
sional character  (I) ;  but  it  has  been  held  that  such  lien 
is  assignable,  together  with  the  debt  and  documents^  to 
a  third  person  not  a  solicitor  (m).  A  mere  certificated 
conveyancer  has  no  general  lien  on  the  documents  in  his 
hands  (n).  It  is  now  provided  that  in  every  case  in 
which  a  solicitor  shall  be  employed  to  prosecute  or 
defend  any  suit,  matter  or  proceeding  in  any  court  of 
justice,  it  shall  be  lawful  for  the  court  or  judge,  before 
whom  any  such  suit,  matter  or  proceeding  has  been 
heard,  or  shall  be  depending,  to  declare  such  solicitor 
entitled  to  a  charge  upon  the  property  recovered  or 
preserved  ;  and  upon  such  declaration  being  made,  such 
solicitor  shall  have  a  charge  upon  and  against,  and  a 
right  to  payment  out  of  the  property,  of  whatsoever 
nature,  tenure  or  kind  the  same  may  be,  which  shall 
have  been  recovered  or  preserved  through  the  instru- 
mentality of  any  such  solicitor,  for  the  taxed  costs, 
charges  and  expenses  of  or  in  reference  to  such  suit, 
matter  or  proceeding  (o). 


Lien,  then,  of  whatever  kind,  is  merely  a  right  to 


(h)  Smith  V.  ChirJiester,  2  Dr. 
&:  War.  393  ;  Blumlen  v.  Besart, 
id.  405;  Pelly  v.  Wathen,  7 
Hare,  351;  1  De  Gex,  Mac.  & 
Gord.  16. 

(i)  Baler  v.  Henderson,  4  Sim. 
27. 

(k)  The  King  v.  Sankey,  5  Ad. 
&  Ell.  423  ;  Worrell  v.  Johnson, 
2  Jac.  &  Walk.  218. 

[1)  Champernoicn  v.  Scott,  6 
Madd.  93  ;  L'alch  v.  Symes,  T.  & 
Kuss.  87. 

(m)  Bull  V.  Faulkner,  2  De  G. 


&  S.  772,  sed  qu. 

{n)  Hollis  V.  Claridge,  4  Taunt. 
807  ;  Steadman  v.  Hockley,  15 
Mee.  &  Wels.  553. 

(o)  Stat.  23  &  24  Vict.  c.  127, 
s.  28  ;  Wilson  v.  Hood,  3  Hurlst. 
&  Colt.  148  ;  Haymes  v.  Cooper, 
33  Beav.  431  ;  Bailey  \.  Birchall, 
2  Hem.  &  Mil.  371  ;  Bulley 
V.  Bulley,  V.-C.  B.,  26  W.  E. 
310  ;  affirmed  on  ajipeal,  8  Ch.  D. 
479  ;  Callow  v.  Callow,  2  C.  P.  D. 
362  ;  Greer  v.  Younq,  24  Ch.  D. 
545. 
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retain  the  possession  of  the  goods.     This  right  of  pos- 
session enables  the  person  who  has  been  in  possession 
bj  virtue  of  the  lien  to  maintain  an  action  of  trover 
for  the  goods  (p) ;  but  the  iiropevty  in  the  goods  still  Troperty  of 
remains  with  the  owner ;  and  if  the  person  having  the  fo  UenTsliT^ 
lien  should  give  up  the  possession  of  the  goods,  his  lien  tl>e  owner. 
will  be  lost  {q) ;  the  owner's  j^roperty  in  them  will  draw 
to  it  the  right  of  possession,  and  enable  him  to  main- 
tain an  action  of  trover  (r).     And  if  the  person  having  How  lien  is 
the  lien  should  take  a  security  for  his  debt,  payable  at  °'''*' 
a  distant  day,  his  lien  would  on  that  account  be  lost,  as 
it  would  be  unreasonable  that  he  should  detain  the 
goods  till  such  future  time  of  payment  (s)  ;  and  in  this 
case  also  an  action  of  trover  may  be  maintained  by  the 
owner  of  the  goods,  by  virtue  of  the  right  of  possession 
now  accrued  to  him  in  respect  of  his  property  (t).     It 
appears,  however,  that  if  the  goods  be  wrongfully  taken 
out  of  the  possession  of  a  person  having  a  lien  thereon, 
without  his  consent,  the  owner  of  the  goods  cannot 
maintain  an  action  of  trover  for  them  ;  because  in  such 
a  case  the  owner  has  not  the  rigid  to  the  possession  of 
the  goods  {iC). 

When  goods  are  taken  under  a  distress  for  rent,  the  Distress  foi- 
property  in  the  goods  still  remains  in  the  owner,  until  ^^^^' 
a  sale  is  made  pursuant  to  the  statute  {x)  by  which  a 
sale  is  authorized  {y). 

In  all  the  above  cases  of  finding  of  goods,  bailment, 


(^)  Leyg    v.    Evans,    6     Mee.  {t)  Hewison  v.  Guthrie,  2  Xew 

&  Wels.    36;   see  Bramwell,   B.,  Cas.  756,  759. 

Lm^d  V.  Price,  L.  R.,  9  Ex.  54,  {u)  Lordx.  Price,  L.  R.,  9  Ex. 

56.  54. 

{q)  Kruger    v.    Wilcox,    Amb.  {x)  Stat.  2  Wm.  &  Mary,  Sess. 

252,  254.  1,  c.  5,  s.  2. 

(?•)  Sweet  V.  Pym,  1  East,  4.  [y)  King  v.  England,  4  Best  & 

(s)  Cowcll  V.  Simpson,  16  Ves.  Smith,  782. 
275. 
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lien,  and  distress,  it  appears  clear,  therefore,  that  the 
property  in  the  goods  is  still  simply  vested  in  one 
party  only,  although  the  right  to  their  immediate  pos- 
session may  be  in  another  party,  and  the  actual  pos- 
session possibly  in  a  third. 


(     45     ) 


CHAPTER  III. 

OF   THE  ALIENATION   OF   CHOSES  IN   POSSESSION. 

Choses  in  possession  have  always  been  freely  alienable 

from  one  person  to  another.     The  feudal  principles  of 

tenure,  which  in  ancient  times  opposed  the  alienation 

of  landed  estates,  could  have  no  application  to  the  then 

insignificant  subjects  of  personal  property  ;  although  the 

full  right  of  testamentary  disposition  was  not,  as   we 

shall  hereafter  see,  enjoyed  in  early  times.     But,  though  a  grant  can- 

the  property  in  personal  chattels  may  be  freely  aliened,  "o*  ^Y"^'^^ 

it  is  impossible  for  a  man  to  make  a  valid  grant  in  law  which  a  man 

of  that  in  which  he  has  no  actual  or  potential  property,  ^  po°entkf^ 

but  which  he  only  expects  to  have.     A  person  who  has  property. 

an  interest  in  land  may  grant  all  the  fruit  which  may 

grow  upon  it  hereafter  (a).     So  a  grant  of  the  next 

year's  wool  of  all  the  sheep  which  a  man  now  has  is 

valid,   because   he   has   a   potential   property  in  such 

wool  (6).     But  a  grant  of  the  wool  of  all  the   sheep' 

which  a  man  ever  shall  have  is  void  (c).     And  in  the 

same  manner  the  assignment  of  a  man's  stock  in  trade 

passes  the  property,  or  legal  ownership,  in  such  articles 

only  as  are  his  at  the  time  he  executes  such  assignment, 

and  does  not  pass  the  property  in  any  other  articles 

which  he  may  afterwards  purchase  (d) ;  not  even  if  the 

instrument  of  assignment  should  purport  to  convey  all 

goods  which  should  at  any  time   thereafter  be  in  or 

(a)  Grantham  v.  Havilcy,  Hob.  &  Wels.  116. 

132  ;  Pttch  V.  Tutin,  15  Mee.   &  (c)  Com.  Dig.  tit.  Grant  (D). 

Wels.   110  ;  see  also  Clements  v,  {d)  Tapjield  v.  HiUma7i,  6  Man. 

Matthews,  11  Q.  B.  D.  808.  &  Gr.  245  ;  S.  C.  6  Scott,  N.  R. 

(h)  Per  Pollock,  G.  B.,  15  Mee.  967. 


T 


WW.  ^ 


'l.\c  ^-f 


40 


l.i.oiiff  to 
nvx/x  aftiT- 
nc'|uii<  il 

•  iMtt.N. 


(.'ontmot  to 
a>u4igii  aftci- 
aoijuiroj 
chotttls. 


OF  OIIOSES   IN  POSSESSION. 

upon  Ills  awcllmg-house(r).  But  a  man  may  give  a 
licence  to  seize  chattels  to  be  acquired  after  the  date 
of  the  licence,  by  means  of  ^vhich  the  property  in  after- 
ao-iuired  chattels  may  be  effectually  transferred,  upon 
actual  seizure  thereof,  in  pursuance  of  the  licence  (/). 
Moreover,  a  man  may  contract  to  transfer  the  property 
in  chattels,  which  may  afterwards  come  to  belong  to 
him ;  and,  if  the  contract  be  made  for  valuable  con- 
sideration and  be  such  as  may  be  specifically  enforced 
by  the  court,  he  may  be  compelled  to  transfer  his 
ownership  in  such  chattels,  when  he  shall  have  ac- 
(juired  them,  in  pursuance  of  his  contract  {g).  And 
any  instrument  purporting  to  assign  chattels  to  be 
afterwards  acquired  can  only  take  effect  as  a  contract 
to  transfer  the  legal  ownership,  or  property,  in  such 
chattels,  when  they  shall  have  been  acquired  (//.).  But 
in  consequence  of  the  doctrine  that  equity  regards  all 


(c)  Liinn  V.  Tlwniton,  1  C.  B. 
379 ;  Gale  v.  Burnell,  7  Q.  B. 
850  ;  Bclding  v.  Read,  Exch.  11 
Jur.,  N.  S.  547;  3  Huilst.  & 
Colt.  955  ;  ColJycr  v.  Isaacs,  19 
Ch.  D.  342 ;  Joseph  v.  Lyons,  15 
Q.  B.  D.  280  ;  Hallos  v.  Eohin- 
son,  lb.  288. 

(/)  Congrcvc  v.  Evetts,  10  Ex. 
298  ;  Carr  v.  Acraman,  11  Ex. 
568  ;  Hope  v.  Haylcy,  5  E.  &  B. 
830  ;  Allatt  v.  Carr,  G  W.  K.  578 ; 
Chidell  V.  Galsworthy,  6  C.  B., 
N.  S.  471  ;  Reeve  v.  Whitniore, 
4  De  G.,  J.  &  S.  1  ;  12  AV.  R. 
113  :  9  Jur.,  N.  S.  1214. 

{g)  Holroyd  v.  Ma/rshall,  10 
H.  L.  C.  191  ;  Brown  v.  Bakman, 
L.  R.,  2  C.  P.  272 ;  Blake  v. 
Izard,  16  W.  R.  108  ;  Clements  v. 
ilatthews,  11  Q.  B.  D.  808  ; 
Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  D.  511  (assignment  of 
money  to  be  hereafter  due  ;  or 
future  debt) ;  Joseph  v.  Lyons,  15 
Q.  B.  D.  280  :  see  also  Reeves  v. 
Barlow,  11  Q.  B.  D.  610  ;  12  Q. 
B.  D.  436 ;  Official  Receiver  v. 
Tailby,  18  Q.   B.  D.   25.     It  ap- 


pears that  a  contract  to  transfei 
the  property  in  chattels,  which 
may  afterwards  be  acquired,  as 
security  for  a  debt  must  be  limited 
to  chattels  of  some  specific  de- 
scription (see  the  cases  cited 
above)  ;  as  a  contract,  that  all 
the  personal  property  which  a 
man  may  afterwards  acquire  shall 
be  charged  with  a  debt,  is  void  : 
Re  Count  D'Bpineicil,  20  Ch.  D. 
758.  But  a  contract  made  in 
consideration  of  marriage  by  an 
intended  husband  to  convey  all 
the  personal  projjerty  to  which 
ho  might  afterwards  become  en- 
titled, upon  the  trusts  of  the 
marriage  settlement  has  been  held 
to  be  a  valid  contract,  and  has 
been  specifically  enforced  :  Lewis 
V.  Madocks,  8  Ves.  48  ;  17  Yes. 
150  ;  Hardy  v.  Green,  12  Beav. 
182  ;  see  also  Fijfa^v.  Arbuthnot,  /\  » 
1  De  a  &  J.  406.  !gc  CS^^c^a  3  W^ 
(/i)  Holroyd  v.  Marshall,  10  ^MP  ^^ 
H.  L.  C.  191  ;  Colly er  v.  Isaacs, 
19  Ch.  D.  342  ;  Joseph  v.  Lyons, 
15  Q.  B.  D.  280. 
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tliiugs  as  done  which  ought  to  be  done  (i),  when  any 
chattels  become  subject  to  a  contract  to  assign  them, 
which  is  capable  of  being  specifically  enforced,  the 
equitable  interest  therein  passes  to  the  intended  as- 
signee so  soon  as  the  intending  assignor  has  acquired 
the  property  or  legal  ownership  therein  (/t).  For 
directly  the  intending  assignor  comes  to  be  the  legal 
owner  of  any  such  chattels  as  he  has  contracted  to 
assign,  a  trust  is  imposed  upon  him  by  the  rules  of 
equity  in  favour  of  the  intended  assignee.  Thence- 
forward the  former  is  in  the  position  of  a  trustee, 
holding  his  legal  rights  for  the  benefit  of  the  latter  (I). 
The  latter  will  not,  however,  be  invested  with  the 
property,  or  legal  ownership  in  such  chattels,  until  it 
be  transferred  to  him  by  delivery  of  possession,  or 
other  effectual  means  (m). 

The  manner  in  which  the  alienation  of  personal  chat- 
tels is  effected  is  in  many  respects  essentially  different 
from  the  modes  of  conveying  real  estate.  In  ancient 
times,  indeed,  there  was  more  similarity  than  there  is  at 
present.  The  conveyance  of  land  was  then  usually  made  Ancient  mode 
by  feoffment,  with  livery  of  seisin,  which  was  nothing  ^earmxnfertv 
more  than  a  simple  gift  of  an  estate  in  the  land  accom- 
panied by  delivery  of  jaossession  (n).  This  gift  might 
then  have  been  made  by  mere  word  of  mouth  (o) ;  but 
the  Statute  of  Frauds  (^j)  made  writing  necessary  ;  and 

(i)  See  Principles  of  the   Law  (m)  See  Lunn  v.    Thornton,  1 

of  Real  Property,  197,  15th  ed.  C.  B.  379  ;  Clements  v.  Matthews, 

{k)  Langton  v.  Hoi-ton,  1  Hare,  11  Q.  B.  D.  808  ;  Joseph  v.  Lyons, 

549;    Holroyd  v.    Marshall,    10  15    Q.    B.    D.    280  j     Hallas    v. 

H.  L.  C.  191  ;  Brown  V.  Batcman,  Robinson,  ih.  288. 

L.    R.,    2  C.    P.    272;  Blake  v.  («)  See  Principles  of  the  Law 

Izard,  16  W.  R.  108  ;  Clements  v.  of  Real  Property,  144,  13th  ed.  ; 

Matthews,  11   Q.  B.  D.  808  ;  see  148,  14th  ed.  ;  173,  15th  ed. 

also  .Sec yes  V.  Barlow,  11  Q.  B.D.  (o)  See  Principles  of  the  Law 

610  ;  12  Q.  B.  D.  436.  of  Real  Property,  149,  13th  ed.  ; 

{1}  As  to  the  difference  between  153,  14th  ed.  ;  178,  15th  ed. 

the  rights  of  trustee  and  ccsiiii  (7^46  (^))  Stat.    29  Car.    II.  c.   3,  s.s. 

t7'ust,    see   Williams's   Conveyan-  1,  2. 
cing  Statutes,  386,  387. 
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Modes  of 
alienation  of 

JKTSOnill 

chattels. 


now  every  conveyance  of  landed  property  is  required  to 
be  by  deed  (q).  Personal  chattels,  on  the  contrary,  are 
still  alienable  by  mere  gift ;  though  they  may  be  dis- 
posed of  by  deed ;  and  they  are  also  assignable  by  sale, 
in  a  manner  totally  different  from  the  conveyance 
requisite  on  the  transfer  of  real  estate.  Each  of  these 
three  modes  of  conveyance  deserves  a  separate  notice. 


Pjj^  1.  And  first,  personal  chattels   are   alienable  by  a 

mere  gift  of  them.  For  this  purpose  no  deed  or 
writing  is  required,  nor  is  it  essential  that  there  should 
be  a  consideration  for  the  gift.  But,  in  order  to  es- 
tablish as  irrevocable  a  voluntary  gift  of  personal 
chattels,  there  must  be  shown  a  present  intention  on 
the  part  of  the  donor  immediately  to  divest  himself  of 
all  right  of  ownership  and  possession  in  the  goods  in 
favour  of  the  donee,  and  acceptance  of  the  gift  by  the 
donee.  Actual  delivery  and  receipt  of  the  possession 
of  the  goods  is,  of  course,  the  best  evidence  of  such  a 
gift  and  its  acceptance.  Thus,  if  I  give  a  horse  to  A.  B., 
and  at  the  same  time  deliver  it  into  his  possession,  this 
gift  is  complete  and  irrevocable,  and  the  property  in 
the  horse  is  thenceforward  vested  in  A.  B.  But  it  does 
not  appear  to  be  essential  to  the  validity  of  a  present 
gift  of  chattels,  intended  to  take  effect  immediately, 
that  the  donor  should  part  with  the  actual  possession 
of  the  goods,  if  the  gift  be  accepted,  and  the  donor 
remain  in  possession  of  them  no  longer  on  his  own  be- 
half, but  as  a  mere  bailee  for  the  donee  (r).     And  if  a 


(?)  Stat.  8  &  9  Vict.  c.  106, 
s.  3. 

(r)  See  Perk.  s.  57  ;  2  Black. 
Coiuni.  441 ;  Hudson  v.  Hudson, 
Latch,  214  ;  2  Wms.  Saund.  47b, 
n.  [d),  6th  ed.  90,  n.  (c),  ed.  1871 ; 
Holroyd,  J.,  Irons  v.  Smallpiece, 
3  B.  &  A.  553  ;  Parke,  J., 
Martindale  v.  Booth,  3  B.  &  Ad. 
506;    2    Man.    &   Gr.    691,    n.  ; 


Maule,  J. ,  Lunn  v.  Thornton,  1  C. 
B.  381  &  note  ;  Parke,  B.,  TFard 
V.  Audland,  16  M.  &  W.  870  ;  7 
Ex.  583;  Winter  v.  Winter,  9 
W.  R.  747  ;  Pollock,  B.,  Re 
Harcourt,  31  W.  R.  573,  580  ; 
Cave,  J.,  Be  Pddgway,  15  Q.  B.  D. 
447,  449  ;  Contra,  Irons  v.  Small- 
2nece,  2  B.  &  A.  551  ;  Bourne  v. 
Foshroolce,  18  C.  B.,  N.  S.  515. 
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gift  be  made  of  a  chattel,  which  is  ah-eady  in  the  pos- 
session of  the  donee,  it  appears  that  the  property 
therein  may  be  well  transferred  by  a  gift  made  by 
Avord  of  mouth,  coupled  with  that  change  in  the  nature 
of  the  possession  which  is  effected  by  the  donee  com- 
mencing to  hold  his  possession  for  his  own  benefit,  with 
the  consent  of  the  donor  (.9).  If,  however,  a  man  merely 
promise  to  give  away  his  goods,  or  if  he  purport  to  make 
a  present  gift  of  any  goods,  yet  show  an  intention  to  re- 
tain possession  of  them  for  his  own  use,  the  gift,  though 
made  by  writing  (so  that  it  be  not  a  deed),  is  absolutely 
void  at  law  (t) ;  and  equity  will  give  no  relief  to  the 
donee  (to).  It  may  here  be  observed,  that  if  an  intend-  Trust,  though 
ing  donor  of  goods  should  not  attempt  to  part  with  his  enforced  m 
ownership  in  them,  but  should  declare  that  he  holds  equity. 
them  in  trust  for  the  donee,  equity  Avill  seize  on  and 
enforce  this  trust,  although  voluntarily  created  (x). 

The  question  of  delivery  of  possession  is  alv/ays  ini-  Constructive 
portant,  where  it  is  sought  to  establish  a  gift.  For  the  ^  ^^^^y- 
best  evidence  of  gift  is,  as  we  have  seen,  the  actual 
delivery  of  the  chattel  given  :  while  retention  of  pos- 
session by  an  alleged  donor  is  regarded  as  strong 
evidence  against  an  intention  of  gift,  unless  explained 
by  other  circumstances  (y).  In  some  cases,  however, 
it  is  not  possible  to  make  an  immediate  and  complete 
delivery  of  the  subject  of  gift ;  and  in  these  cases,  the 

(5)  Wi7itcr  V.  JFinter,  9  W.  R.  My.  &  Cr.  647,  671  ;  Richards  v. 

747.  Dclbridge,   L.   R.,  18  Eq.  11  ;  Re 

{t)  Irons  V.  Suialljyicce,  2  Barn.  Breton^ s Estate, Brctonv.tFoollvcn, 

&  Aid.  551 ;  Miller  v.  Miller,  3  P.  17  Ch.  D.  416. 
Wms.    356  ;  Shoicer  v.  PilcJc,   4  {x)  Ellison  v.    Ellison,   6  Ves. 

Ex.  478  ;  Bourne  v.  Foshrookc,  18  656  ;  Ex  imrtc  Duhost,   18  Ves. 

C.  B.,  N.  S.  515  ;  Jones  v.  Lock,  140,  150  ;  Vandenherg  \.  Palmer, 

L.    R.,    1    Ch.   25 ;    Richards  v.  4   Kay   k,   John.    204  ;   Jones  v. 

Delhridge,  L.  R.,  18   Eq.  11  ;  Re  Lock,  L.  C,  11  Jur.,  N.  S.  913  ; 

Harcourt,    31    W.    R.    578;    Re  L.    R.,    1    Ch.    25;     correcting 

Ridgway,  15  Q.  B.  D.  447.  Scales  v.  Maxulc,  6  De  G.,  M.  & 

(w)  Antrobus  v.  Sinith,  12  Ves.  G.  43,  51. 
39,  46  ;  Edwards  v.  Jones,  1  M}'.  (?/)  Cave,  J.,  Re  Ridgway,   15 

&  Cr.  226  ;  JDillon  v.  Coppin,   4  Q.  B.  D.  449. 

W.P.P.  E 
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</\h  will  be  effectual  if  ar,  near  an  approach  as  possible 
bo  made  to  actual  delivery.  Thus  if  goods  be  in  a 
warehouse,  the  delivery  of  the  key  will  be  sufficient  (z) : 
timber  may  be  delivered  by  marking  it  with  the  initials 
of  the  assignee  (a),  and  an  actual  removal  is  not  essential 
to  the  delivery  of  a  haystack  (h).  It  appears  that  the 
delivery  of  a  part  of  goods  capable  of  actual  delivery, 
with  the  intention  that  it  shall  operate  as  a  construc- 
tive delivery  of  the  whole,  may  be  equivalent  to  delivery 
of  the  whole  for  the  purpose  of  a  gift  (c). 

Constructive  "When  goods  are  in  the  custody  of  a  simple  bailee, 
■  'oods'are^Vi!*'"  s^^c^  ^^  ^  wharfinger  or  carrier,  the  possession  of  such 
the  custody  of  bailee  is,  as  we  have  seen  (d),  constructively  the  posses- 
iiailee.  sion  of  the  bailor  ;  and  either  the  bailor  or  bailee  may 

maintain  an  action  of  trover  in  respect  of  the  goods. 
This  constructive  possession  of  the  bailor  may  be  de- 
livered by  him  to  a  third  person,  by  making  as  near  an 
approach  to  actual  delivery  as  is  possible  under  the 
circumstances  of  the  case.  By  the  custom  of  Liverpool 
the  delivery  of  goods  in  another  person's  warehouse  is 
effected  by  merely  handing  over  a  delivery  order  (e) ; 
Dock  and  the  property  in  wines  in  the  London  Docks  appears 

to  pass  by  the  indorsement  and  delivery  of  the  dock 
Avarrant  (/).  But,  in  the  absence  of  a  custom  to  the 
contrary,  it  would  seem  that  there  can  be  no  legal 
delivery  of  goods  into  the  hands  of  a  third  person  without 

(;;)   JFcst  v.  Skip,  1  Yes.  sen.  Adol.    313 ;  and  see   Greaves  v. 

244  ;  Eyall  v.  Eowlcs,  1  Ves.  sen.  HciM,    2    Barn.     &    Aid.    131  ; 

362  ;     1    Atk.     171  ;     Ward    v.  Kincjsford  v.   Merry,   1  Hurl.   & 

Turner,  2  Ves.  sen.  443.  INT.  503. 

{a)  Stoveld  v.  Hughes,  14  East,  if)  Ex  parte  Davenport,  Men. 

308.  &  Bl.  165.     Delivery  orders  are 

(i)  Chaplin  v.  Rogers,  1   East,  now  subject  to  a  stamp  duty  of 

190.     See  Young  v.  Matthews,  L.  one  penny,  and  dock  warrants  to 

Rep.,  2  C.  P.  127.  a  stamp  duty  of  threepence,  by 

If)  Re  Harcourt,  31  W.  R.  578.  statutes  23  Vict.  c.  15,  and  23  &  24 

See  Benjamin  on  Sales,  663,   2nd  Vict.  c.  Ill  ;  repealed  by  stat.  33 

ed. ;  788,  3rd  ed.  &  34  Vict.  c.  99  ;  and  re-enacted 

{d)  Ante,  pj).  33,  34.  by  stat.  33  &  34  Vict.  c.  97. 

(c)  Dixon  V.  Yates,  5  Barn.  & 


warrant. 
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the  consent  of  tlie  warehouseman  or  wharfinger  in  whose 
custody  the  goods  are  (g).  When  goods  are  at  sea,  the  Bill  of 
dehvery  of  the  bill  of  lading,  after  its  endorsement,  is  a  '^' 
delivery  of  the  goods  themselves  (Ji) ;  for  it  is  not  pos- 
sible, in  this  case,  to  make  any  nearer  approach  to  an 
actual  delivery  {i).  It  has  been  the  custom  to  draw  bills 
of  lading  in  triplicate.  The  iwojperty,  that  is,  the  legal 
ownership,  in  goods  at  sea  passes  to  the  person  to  whom 
an  endorsement  and  delivery  of  any  one  part  of  a  bill  of 
lading,  drawn  in  triplicate,  is  first  made  with  intent  to 
pass  the  property  (^•). 

2.  The  next  method  of  alienating  chattels  personal  is  Alienation 
by  deed.     A  grant  of  chattels  personal  by  deed  is  irre-  ^^   ^^'^ ' 
vocable  on  the  part  of  the  grantor,  though  made  with- 
out any  valuable  consideration,  and  at  once  transfers 

the  property  in  the  goods  to  the  grantee  (J).  For  the 
formality  of  a  deed  affords  indisputable  evidence  of  an 
intention  of  gift  (m). 

3.  The  third  and  most  usual  mode  of  alienation  of  Sale. 

{g)  Zivingcrv.  Samuda,7Taim.t.  It    appears,    however,    that    the 

265  ;  Lucas  v.  Dorrien,  ibid.  278  ;  shipowner,  or  any  person  stand- 

Bryans  v.  Nix,   4  Mee.  &  Wels.  ing  in  his  place,    is  justified   in 

775,    791  ;  Farina  v.  Home,   16  delivering  the   goods   on   arrival 

M.  &  W.  118  ;  M'Eioanv.  Smith,  to  the  holder  of  any  one  part  of 

2  H.  of  L.   Cases,  309  ;  Benjamin  a   hill  of   lading,    drawn   in   the 

on  Sales,  132,  675,  2nd  ed.  ;  151,  usual    form,    provided    that    the 

802,  3rd  ed.     And  see  Pearson  v.  delivery  be  made  in   good   faith 

Daicson,  1  E.,  B.  &  E.  448.  and  without  notice  or  knowledge 

(h)  Mitchell  v.  Ede,   11  Ad.  &  of    any    assignment    of    another 

Ell.    888  ;  and  see  stat.  18  &  19  part  of  the  bill  of  lading  ;  Glyn, 

Vict.  c.  Ill ;  Barber  v.  Meycrstein,  Mills  k  Co.  v.  East  and  JFcst  India, 

L.  E,.,  4  H.  L.   317  ;  Sanders  v.  Dock  Co.,  7  App.  Gas.  591. 
Maclean,  11  Q.  B.  D.  327.    As  to  {I)  Year  Book,  M.  7  Ed.  IV., 

the  deposit  of  an  indorsed  bill  of  fo.   20,  pi.  21 ;  3  Rep.  26b,  27a ; 

lading  by  way  of  security  for  an  2  Man.   &  Gr.   691,  n.  ;  Martin- 

advance  of  money,    see  Bardick  dale  v.  Booth,   3  B.  &  Ad.  498  ; 

v.  Sewell,  10  App.  Cas.  74.  Carr  v.  Burdiss,  1   C,  M.  &  E. 

(i)  1   Ves.    sen.    362  ;    1    Atk.  443,  782,  788  ;  1  C.   B.  381,  n.  ; 

171.  Parke,  B.,  Flory  v.  Denny,  7  Ex. 

{k)  Barber  Y.  Meyerstein,\j.\i.,  683. 
4   H.    L.     317;    Brett,    M.    li.,  (7yi)  See   Braclon,    fo.    100  b; 

ViO\w&\\,'L.  3.,  Sander sY.  Maclean,  Holmes  on    the    Common   Jjaw, 

11  Q.  B.  D.  327,  334,  335,  341.  272,  273. 
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KlToct  of  a 
contract  for 
tlic  sjilc  of 
lands. 


Contract  for 
sale  of  goods 
transfers  the 
property. 


Property  in 
chattels  may 
pass  by 
morttjage. 


chattels  personal  is  by  sale.  It  is  here  that  the  con- 
trast presents  itself  most  strongly  between  the  means 
to  be  employed  for  the  alienation  of  real  property  and 
chattels  personal.  When  a  contract  has  been  entered 
into  for  the  sale  of  lands,  the  legal  estate  in  such  lands 
still  remains  vested  in  the  vendor ;  and  it  is  not  trans- 
ferred to  the  vendee  until  the  vendor  shall  have  exe- 
cuted and  delivered  to  him  a  proper  deed  of  con- 
veyance. In  equity,  it  is  true  that  the  lands  belong 
to  the  purchaser  from  the  moment  of  the  signature  of 
the  contract ;  and  from  the  same  moment  the  purchase- 
money  belongs,  in  equity,  to  the  vendor  (?i).  But  at 
law  the  only  result  of  the  signature  of  a  contract  for 
the  sale  of  lands  is,  that  each  party  acquires  a  right  to 
sue  the  other  for  pecuniary  damages,  in  case  such  con- 
tract be  not  performed.  Not  so,  however,  the  case  of  a 
contract  for  the  sale  of  chattels  personal.  Such  a  con- 
tract immediately  transfers  the  legal  property  in  the 
goods  sold  from  the  vendor  to  the  vendee,  without  the 
necessity  of  anything  further  (o).  In  order  to  this,  it 
is  of  course  necessary  that  the  transaction  have  within 
itself  all  the  legal  requisites  for  a  sale ;  and  these  re- 
quisites will  accordingly  form  the  next  subject  for  our 
consideration.  It  may  be  remarked,  first,  that  the 
property  in  chattels  personal  may  pass  by  a  mortgage, 
which  is  a  conditional  sale,  as  well  as  by  an  absolute 
sale.  For,  at  common  law,  an  assignment  of  chattels 
in  consideration  of  a  loan  passes  the  property  in  them, 
though  not  made  by  deed ;  and  a  condition  or  proviso 
for  redemption  on  repayment  may  be  annexed  to 
such  an  assignment  without  a  deed  (j?).  But  bills 
of  sale  of  chattels  personal  given  by  way  of  security 
of   the   payment   of  money    must   now   be    executed 


(«)  Principles  of  the  Law  of 
Eeal  Property,  166,  13th  ed.  ; 
171,  14th  ed.  ;  197,  15th  ed. 

(o)  Com.  Dig.  tit.  Biens  (D),  3. 


( p)  Thomson  v.  Pettitt,  10  Q.  B. 
101  ;  Flory  v.  Denny,  7  Ex.  Rep. 
581  ;  Ex  jmrte  MotUagu,  lie 
ffBrien,  1  Ch.  D.  554. 


OF  THE  ALIENATION   OF   CHOSES   IN   POSSESSION.  53 

in  accordance  with  the  Bills  of  Sale  Acts,  1878 
and  1882  (q),  of  which  the  provisions  are  hereafter 
stated. 

The  requisites  for  the  sale  of  goods  partly  depend  Requisites  for 
upon  their  value.  Goods  under  the  value  of  10^.  sterling  „oo(iT under 
may  now  be  sold  in  the  same  manner  as  goods  of  what-  the  value  of 
ever  value  were  anciently  saleable ;  whereas  goods  of 
the  value  of  101.  or  upwards  are  now  regulated  in  their 
sale  by  an  enactment  contained  in  the  Statute  of 
Frauds  {r).  And  first,  with  regard  to  such  goods  and 
chattels  as  do  not  fall  within  this  enactment,  a  sale 
thereof  may  be  made  by  mutual  assent,  without  any 
delivery  of  the  goods  or  payment  of  the  price,  or  any 
part  thereof,  and  need  not  be  evidenced  by  writing  (s). 
And  where  a  bargain  is  so  made  for  the  sale  of  a  specific 
chattel,  and  nothing  is  agreed  or  done  with  regard  to 
payment  or  delivery,  the  property  therein  passes  imme- 
diately to  the  purchaser  (t).  The  effect  of  a  contract 
of  sale  in  passing  the  property  in  the  goods  sold  forms 
the  subject  of  Bk.  II.  of  the  late  Mr.  Benjamin's  classical 
treatise  on  Sales  (it).  The  following  principles  are  there 
laid  down  : — As  an  executed  contract  of  sale,  or  bargain 
and  sale  of  goods,  passes  the  property  in  the  goods  sold, 
but  an  executory  agreement  to  sell  does  not,  the  question 
to  be  determined  always  is,  did  the  parties  intend  to 
make  an  executed  or  an  executory  contract  of  sale  ? 
In  the  absence  of  evidence  to  the  contrary,  their  inten- 
tion as  to  the  effect  of  the  contract  will  be  ascertained 


iq)  Stats.  41  &  42  Vict.  c.  31  ;  Smith,   1   Q.    B.    389  ;  J.    C.    of 

45  &  46  Vict.  c.  43.  P.    C,    Gllmour   v.    Supple,     11 

(?•)  29  Car.  II.  c.  3,  s.  17.  Moo.    P.  C.  551,  5GG  ;  Blackbimi 

(s)  Benjamin   on   Sales,    p.    3,  on  Sale,  196,    197,   1st  ed.  ;  265, 

2nd  and  3rd  ed.  266,  2nd  ed.  ;  Benjamin  on  Sales, 

{t)  Bayley,     J.,     Simmons    v.  pp.  227,  229,   231,  2ud  ed.  ;  260, 

Swift,    5    B.     &    C.     S57,     862  ;  262,  264,  3rd  ed. 

Parke,  J.,  Dixon  v.  Yates,  5  B.  &  (u)  Pp.    227  et  scq.,   2nd  ed.  ; 

Ad.  313,  340  ;  Tarling  v.  Baxter,  260  et  seq.,  3rd  ed. 
6    B.    &   C.    360  ;  Martindalc  v. 
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by  tliu  api)licatiou  of  the  following  general  rules:— (1.) 
On  the  unconditional  sale  of  a  specific  chattel,  the  pro- 
perty passes  at  once  to  the  purchaser  (v).  (2.)  Where 
the  sale  of  a  sj^ecific  chattel  is  conditional  upon  the 
performance  of  some  further  act,  as  where  the  vendor 
is  to  do  anything  to  the  goods  for  the  purpose  of  putting 
them  into  a  deliverable  state  (x),  or  where  the  price  is 
dependent  on  the  quantity  or  quality  of  the  goods  and 
they  have  to  be  weighed,  measured  or  tested  in  order 
to  ascertain  it  (y),  or  where  the  buyer  is  bound  to  do 
something  on  which  the  passing  of  the  property  is  to 
depend  (s),  the  property  will  not  pass  until  the  condi- 
tion be  performed.  (3.)  An  agreement  for  the  sale  of 
a  tiling  not  specified,  as  of  an  article  to  be  manufac- 
tured (a),  or  of  a  certain  quantity  of  goods  in  general, 
without  a  specific  identification  of  them  (b),  is  executory 
and  does  not  pass  the  projDerty.  (4.)  An  executory  con- 
tract may  be  converted  into  a  complete  bargain  and 
sale,  by  the  subsequent  appropriation  of  specific  goods 
to  the  contract,  as  by  the  delivery  of  the  quantity 
ordered  of  goods  ordered  by  quantit}^  to  a  carrier  by 
order  of  the  purchaser  (c)  ;  and  the  property  in  the 
goods  will  in  general  pass  to  the  purchaser  on  such 
appropriation.     (5.)  But,  notwithstanding  such  appro- 

{v)  See  the  authorities  cited  in  weighed  by  the  huyer  should  pass 

note  (f.)  to  preceding  page.  at  once  by  the  sale. 

(x)  Acraman  \.  Morris,  8  C.  B.  [z)  As  to  accept  bills   for  the 

449,  where  the  seller  was  to  cut  price  ;  Brandt  v.  Boiolly,  2  B.  &; 

oft'  the  rejected   parts  of  certain  Ad.   932  ;  Shepherd  v.  Harrison, 

felled  oak  trees.  L.  R.,  5  H.  L.  116,  130,  132,  134. 

[y]  Hanson  v.   Meyer,  6  East,  («)  See  Atkinson  v.  Bell,  8  B. 

614,   .sale  of  a  certain  parcel  of  &  C.  277  ;   Wilkins  v.  Bromhead, 

starch  by  weight  at  £6  per  cwt.,  6  Man.  &  Gr.  963  ;  Lee  v.  Griffin, 

to  be    weighed    by    the    seller's  1  B.  &  S.  272. 

warehousemen  ;     Logan     v.     Le  (b)  Busk  v.   Havies,  2  M.  &  S. 

Mcsurier,    6    Moo.    P.    C.    116;  397  (sale  of  ten  tons  of  flax  out  of 

where  the  vendor  was  to  measure  eighteen  belonging  to  the  vendor)  ; 

certain  tuuber  sold.     See   Turley  Shipley  v.    Davis,   5  Taunt.   617 

V.  Bates,  2  H.  &  C.  200,  where  it  (ten  tons  hemp  out  of  thirty), 

was  held  to  be  the  intention  of  (c)  Button    v.     Sohmonson,    3 

the  parties  that  the  property  in  Bos.  &  P.  582  ;  Broicn  v.   Hare 

tire  clay  sold  by  weight  and  to  be  4  H.  &  N.  822 
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priation,  the  property  in  the  goods  will  not  pass  if  the 
vendor's  acts  show  clearly  his  purpose  to  retain  the 
ownershijD  of  them.  The  reservation  by  the  vendor  of 
the /us  dis'ponendi,  or  power  of  disposing  of  the  goods 
until  payment  of  the  price  be  made  or  secured,  is 
evidence  of  an  intention  that  the  property  should  not 
pass  upon  appropriation  of  the  goods  to  the  con- 
tract {d). 

The  principles  above  stated  as  to  the  effect  of  the  Eequisites  for 
contract  in  passing  the  property  apply  to  sales  of  goods  „^^^,^^  ^f  ^j^g 
of  any  value.  But,  in  order  to  establish  a  bindiug  value  of  \Ql. 
contract  for  the  sale  of  goods  of  the  value  of  lOZ.  or 
upwards,  the  requirements  of  the  seventeenth  section 
of  the  Statute  of  Frauds  (e)  must  be  satisfied.  This 
enactment  provides,  "  that  no  contract  for  the  sale  of 
any  goods,  wares  and  merchandizes  for  the  price  of  10^. 
sterling  or  upwards  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
And  by  a  modern  statute  (/),  this  enactment  "  shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  lOZ.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time, 
or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured  or  provided,  or  fit  or  ready  for  de- 
livery, or  some  act  may  be  requisite  for  the  making 


(d)  As  where  a  vendor  shipping  (e)  29   Car.    II.    c.  o.     In  the 

the  goods  sold  for  delivery  to  the  revised  edition   of    the    Statutes 

purchaser  takes  a  bill  of  lading  to  this  is  sect.  16. 
his  own  order.     See  Mirabita  v.  (/)  Stat.  9  Geo.  IV.  c.  14,  s.  7. 

Imperial  Ottoman  Bank,  3  Ex,  D.  See  Hoadley  v.  M'Laine,  10  Bing 

172.  482,  486. 


tliL'  statuti.'. 
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or  completing  thereof,  or  rendering  the  same  fit  for 
delivery." 

The  above  section  of  the  Statute  of  Frauds  has  been 

iuterjjreted  by  a  vast  number  of  cases  decided  on  almost 

What  is  an      cvcry  one  of  the  phrases  it  contains  (rj).     The  chief 

iuTcptinco      Jifficultv  has  been  to  determine  the  exact  meaning  of 

ami  iictiinl  ro-  ^  i  •    i.     x-- 

ipt  witliiii  the  acceptance  of  part  of  the  goods  and  actual  receipt  ot 
the  same,  required  on  the  part  of  the  buyer,  and  to  as- 
certain in  each  particular  case  whether  such  acceptance 
and  actual  receipt  have  taken  place  or  not.  The  ac- 
ceptance required  is  not  necessarily  such  as  shall  pre- 
clude the  purchaser  from  afterwards  objecting  to  the 
cjuality  of  the  goods  (li),  and  it  may  be  prior  to  the 
receipt  {I).  Actual  receipt,  seems,  according  to  the 
great  preponderance  of  authority,  to  mean  receipt  of 
the  possession  of  the  goods,  and  to  be  merely  correlative 
to  delivery  of  possession  on  the  part  of  the  vendor  (h). 
There  must,  therefore,  be  an  actual  transfer  of  the 
article  sold,  or  some  part  thereof,  by  the  seller,  and  an 
actual  taking  possession  of  it  by  the  buyer  (^).  The 
possession  of  a  simple  bailee  is,  however,  as  we  have 
seen  (m),  constructively  the  possession  of  the  bailor. 
If  therefore  the  vendor  should  change  his  character 
and  become  the  bailee  of  the  purchaser,  there  may  be  a 
sufficient  actual  receipt  in  law  on  the  part  of  the  pur- 
chaser, although  the  goods  still  remain  in  the  possession 
of  the  vendor  (n).     So  if  any  part  of  the  goods  be  de- 

ig)  See  Benjamin  on  Sales,  Bk.  (i)  Cusack  v.  RoUnson,  1  Best 

I.    Pt.  II.  72  d  seq.   2nd  ed.  ;  87  &  Smith,  299, 

ct  seq.  3rd  ed.  (k)  Smith's    Mercantile    Law, 

(//)  3Iorton  v.  Tibbett,  15  Q.  B.  497,  n.  (s),  9th  ed.  ;  Benjamin  on 

428  ;  Bushell  v,  Wheeler,  15  Q.  B.  Sales,  140,  2nd  ed.  ;  159J  3rd  ed. 

442;  Curriev.  Anderson,  2  Ellis  (I)  Baldey  v.   Parker,   2  B.   & 

&  Ellis,  592,  600  ;  Page  v.  Mor-  Cress.  37,  41. 

yan,  15  Q.  B.  D.  228.     See,  how-  (m)  Ante,  pp.  37,  38. 

ever,.Him<v.irec7i<,  8  Exch.  814  ;  {71)  Castle   v.    Sworder,   Exch. 

Niclwlson  V.    Bower,    1    Ellis   &  Chamb.,  6  H.  &  N.   828-  Benja- 

Ellis,  72  ;  Smith  v.  Hudson,  Q.  B.  min  on  Sales,  135,  2ud  ed.  ;  155. 

11  Jur.,  N.    S.    622;   6   Best  &  3rd  ed. 
Smith,  431. 
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livered  to  an  agent  of  the  vendee,  or  to  a  carrier  named 
by  him,  this  is  a  sufficient  receipt  (o)  by  the  vendee 
himself  (2)) ;  and  if  the  goods  should  be  in  the  possession 
of  a  warehouseman  or  wharfinger  at  the  time  of  sale, 
the  receipt  by  the  purchaser  of  a  delivery  order,  pro- 
vided it  were  coupled  with  the  assent  of  the  bailee, 
v.'ould  be  a  sufficient  receipt  of  the  goods  within  the 
statute  (q).  The  wharfinger  holds  the  goods  as  the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.  Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and 
the  possession  of  such  wharfinger  is  that  of  the  pur- 
chaser ;  and  then  only  is  there  a  constructive  delivery  to 
him  (r). 

The  requisitions  of  the  statute,  it  will  be  observed,  Therequisi- 
are  in  the  alternative.     Either  the  buyer  must  accept  \^^l^^^  the 

•^     _  ••■     statute  are  lu 

part  of  the  goods  sold,  and  actually  receive  the  same,  the  altema- 
or  he  must  give  something  in  earnest  or  in  part  of  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.     In  the  absence  of  the  two  former  alternatives, 
therefore,  sales  of  goods  of  the  value  of  101.  or  more 
must   be   established   by  the   evidence   of  a   note    or 
memorandum  in  writing  duly  signed  (s).    It  is  generally  Memorandum 
necessary,  in  order  to  satisfy  the  statute,  that  the  terms  ^^  anting. 
of  the  contract  should  so  appear  from  the  writing  as  to 
enable  the  Court  to  understand  what  they  were.     But 

(0)  But  not  acceptance ;  Benja-  (s)  See  Lee  v.  Griffin,  1  Best  & 

min  on  Sales,  124,  135,  2nd  ed.  ;  Smith,  272  ;  Wilkinson  v.  Evans, 

143,  155,  Sided,  L.  R.,  1  C.  P.  407;    Vandenbercjh 

(^j)  Daices  v.  Peck,  8  T.  Rep.  v.   Spooner,    L.   R.,    1   Ex.    316. 

330  ;  Eart  v.  Bush,  1  E.,  B.  &  E.  Every    memorandum,    letter,    or 

494,    498  ;    Benjamm    on   Sales,  agreement   made   for   or   relating 

135,  2nd  ed.  ;  155,  3rd  ed.  to   the   sale   of  any  goods,  wares 

{q)  Bentall  v.   Burn,  3   B.    &  or  merchandise,  is  exempt  from 

Cress.    423  ;  Pearson  v.   Daivson,  all  stamp  duty  ;  stat.  55  Geo.  III. 

1    E.,  B.    &   E,    448.     See  a^ite,  c.  148,  Sched.,  Part  I.  tit.  Agree- 

p.  45.  ment ;  now  repealed  by  stat.    33 

(r)  Farina  v.  Home,  16  ^I.  &  &  34  Vict.  c.  99  ;  and  re-enacted 

W.  119,  123  ;  Benjamin  on  Sales,  by  stat.    33   &   34   Vict.    c.    97, 

132,  2nd  ed.  ;  151,  3rd  ed.  Schedule,  tit.  Agreement. 
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Avlierc  there  is  no  actual  agreement  as  to  price,  the  price 
need  not  appear  in  writing;  for  the  law  inaplies  a 
promise  by  the  buyer  to  pay  a  reasonable  price.  If, 
however,  a  price  be  orally  agreed  on,  it  must  be  shown 
in  writing  in  order  to  satisfy  the  statute  (t).  The  only 
nignatuve  required  by  the  statute  is  that  of  the  party  to 
be  charged  or  his  agent,  the  contract  thus  being  en- 
forceable at  the  option  of  the  party  who  has  not 
signed  {u).  But  it  is  settled  that  the  memorandum 
must  show,  by  name  or  description,  who  is  the  party  in 
whose  favour  the  other  is  to  be  charged,  or  the  contract 
cannot  be  enforced  (x).  An  auctioneer  is  the  agent  for 
both  parties  at  a  public  sale  for  the  purpose  of  sign- 
ing (?/).  Brokers,  also,  as  a  general  rule,  are  agents  for 
both  parties,  and  their  signature  to  the  memorandum  or 
note  of  the  agreement  is  binding  on  both  principals,  if 
the  memorandum  be  otherwise  sufficient  under  the 
statute  (0).  So  that  an  entry  of  a  sale  in  a  broker's 
book,  signed  by  him,  may  be  sufficient  evidence  of  the 
contract  (a),  and  so  may  a  broker's  bought  and  sold 
notes,  or  either  of  them,  provided  there  be  no  variance 
between  them  (6).  But  one  of  the  contracting  parties 
to  a  sale  cannot  be  the  agent  for  the  other  for  the  pur- 
pose of  signing  a  memorandum  of  the  bargain  (c). 


^Vhen  the  If  the  agreement  is  not  to  be  performed  within  the 

?St't"bf ''  ^P^^®  of  one  year  from  the  making  thereof,  then,  how- 

verfomecl  ever  small  be  the  value  of  the  goods,  no  action  can  be 

within  a  ° 
year. 


{t)  Benjamin  on  Sales,  184, 
2nd  ed. ;  215,  Srd  ed. 

(w)  Benjamin  on  Sales,  188, 
2nd  ed.  ;  219,  3rd  ed. 

(x)  Benjamin  on  Sales,  169, 
171,  2nd  ed.  ;  195,  197,  3rd  ed. 

{y)  Benjamin  on  Sales,  201, 
2nd  ed. ;  234,  236,  3rd  ed. 

(2)  Benjamin  on  Sales,  203, 
2ud  ed.  ;  236,  237,  3rd  ed. 

{a)  Thompson  v.  Gardiner,  1 
C.  P.  D.  777. 


[h)  Goom  V.  Aflalo,  6  B.  &  C. 
117  ;  Sicveiurighty.  Archibald,  17 
Q.  B.  115  ;  Farton  v.  Crofls,  16 
0.  B.,  N.  S.  11  ;  Thompson  v. 
Gardiner,  1  C.  P.  D.  777  ;  see 
Benjamin  on  Sales,  205—224, 
2ud  ed.  ;  239—257,  3rd  ed.  ; 
Blackburn  on  Sale,  ch.  v.  pp.  78 
ct  seci.  2nd  ed. 

(c)  Farebrothcr  v.  Simmons,  5 
B.  &  Aid.  333;  Sharman  v. 
Brandt,  L.  R.,  6  Q.  B.  720. 
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brouglit  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  provision  of  the  Statute  of  Frauds  {d),  and  will 
1)6  hereafter  noticed  more  particularly. 

Although  the  property  in  goods  sold  passes,  as  we 
have  seen  (e),  from  the  vendor  to  the  vendee,  immedi- 
ately upon  the  execution  of  a  valid  contract  for  sale,  yet 
the  possession  of  the  goods  of  course  remains  with  the 
vendor  until  he  deliver  them,  which  he  is  bound  to  do 
when  the  purchaser  is  ready  to  pay  the  price  (/),  but  not 
before  {g).  And  the  law  formerly  was  that  so  long  as  Vendor's  lien 
the  vendor  retained  actual  or  constructive  possession  of 
the  goods  he  had  a  lien  upon  them  for  so  much  of  the 
purchase-money  as  might  remain  unpaid  (]i).  But  with 
regard  to  constructive  possession,  the  law  has  now  been 
altered ;  and  the  lien  of  the  vendor  is  now  liable  to  be 
defeated  by  the  indorsement  or  delivery  by  the  vendee 
of  any  document  of  title  to  the  goods  to  a  person  who 
takes  the  same  hond  fide  and  for  valuable  considera- 
tion (i).  When  the  goods  are  once  delivered  by  the 
vendor  out  of  his  own  actual  or  constructive  possession, 
his  lien  is  gone  :  for  lien  in  law  is,  as  we  have  seen  (IS), 
merely  a  right  to  retain  possession,  and  not  to  recover 
it  when  given  up. 

Under  certain  circumstances,  however,  the  vendor  of 
goods  has  a  right  to  resume  their  possession,  with  which 
he  had  previously  parted  under  a  contract  for  sale.    This  Stoppage  in 
right  is  called  the  right  of  stoppage  in  transitu;  and  it  ^^'^^^^"' 

(cl)  29  Car.  II.  c.  ~$,  s.  4.  ton,  7  Man.   &  G.  360 ;  Gricc  v. 

(c)  Ante,  p.  52.  Bkliardson,     Privy    Council,    26 

(/)  Rawson     v.     Johnston,    1  W.    E.    358  ;    L.    Rep.,   3  App. 

East,  203.  Cas.  319. 

Uj)  Bloxam  v.  Sanders,  4  Barn.  (i)  Stat.   40  &  41  Vict.   c.  39, 

&  Cress.  941.  s.  o.     Post,  p.  61. 

{h)  Di£0)i  Y.  Yates,  5  Barn.    &  {k)  Ante,  pp.  39,  43. 

Adol.  313  ;  LacJcington  v.  Ather- 


(;0  OF  CHOSES  IN  POSSESSION. 

occurs  wlion  goods  are  consigned  entirely  or  partly  (l) 

on  ci-edit  from  one  person  to  another,  and  the  consignee 

becomes  bankrupt  or  insolvent  before  the  goods  arrive. 

In  this  event  tlie  consignor  (m)  has  a  right  to  direct  the 

captain  of  the  ship,  or  other  carrier,  to  deliver  the  goods 

to  himself  or  his  agent  instead  of  to  the  consignee,  who 

Vii-staUowed  has  thus  become. unable  to  pay  for  them.     The  right  of 

hy  Court  of     gtoDPao-e  in  transitu  -was  first  allowed  and  enforced  only 
<  lianccrv.  lira  i-i-i  ■         p  • 

by  tlie  Court  of  Chancery,  which  m  the  exercise  oi  its 

equitable  jurisdiction,  considered  that,  under  the  circum- 
stances above  mentioned,  it  was  very  allowable  in  equity 
for  the  consignor  to  get  his  goods  again  into  his  own 
hands(7i).  But  the  right  was  subsequently  acknowledged 
by  the  courts  of  law ;  and  it  is  now  constantly  enforced 
by  them.  As  this  right  was  originally  of  equitable  origin 
it  cannot  be  expected  to  depend  on  strictly  legal  prin- 
cijDles;  and  the  doctrines  of  law  on  this  particular  subject 
are  in  fact  unlike  its  usual  doctrines  on  other  matters. 
Thus  is  it  at  variance  with  the  general  principles  of  law 
that  a  man  should  be  allowed  to  transfer  to  another  a 
right  which  he  has  not,  or  that  a  second  purchaser 
should  stand  in  a  better  position  than  his  vendor  (o) ; 
but  the  consignee  of  goods  may,  by  indorsing  the 
bill  of  lading  to  a  hond  fide  indorsee,  defeat  the  con- 
signor's right  to  stop  in   transitu  (p).     And  now,  by 

(I)  Eodrjson  v.  Loy,  7  T.  K.  440.  628.     The   indorsement   and  de- 

[m)  Bird  v.  Brown,  4  Ex.  Kep.  livery  of  a  bill  of  lading  by  way 

'86.  of    security  for    an    advance    of 

^  (n)   Wiseman  v.    Vmideputt,  2  money  does  not  absolutely  defeat 

Tern.    203 ;    Snce    v.    Prescot,    1  the  consignor's  right  to  stop  the 

Atk.  245.  goods   in   transitu.      In    such   a 

(o)  Di.ron  v.  Yates,  5  Barn.  &  case,   if   the   consignor   stop   the 

Adol.  339.  goods,  the  amoimt  due  to  the  iu- 

{]})  Lickharroio  v.  3Iason,  2  T.  dorsee    upon   his    security   must 

R.  63;  1  H.  Bl.  357;  6  East,  21;  first    be    satisfied;    but,    subject 

1   Smith's   Leading    Cases,    388,  thereto,    the    consignor    will    be 

753,  8th  ed.  ;  Jenkyns  v.  Ushornc,  entitled  to  the  goods,  or  the  pro- 

7  Man.  &  Gr.  678,  699  ;  FMgcr  v.  ceeds   of  sale   of   the    goods,   for 

The  Comptoir  d'Escomptc  dc  Paris,  his  own  benefit ;  Ea  Wcstzinthus, 

Law  Rep.,  2  P.  C.  393.     See  Ex  5   B.    &  Ad.    817  ;   Spalding  v. 

parte     Goldmg,     Davis    d:     Co.  Eudinq,  6    Beav.    376 ;  Kemp  v. 

Limited,  Ec  Knight,  13  Cli.    D.  Falk,  7  App.  Cas.  573. 
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the  act  to  amend  the  Factors  Acts  (q),  it  is  provided 
that  where  any  document  of  title  to  goods  has  heen 
lawfully  indorsed  or  otherwise  transferred  to  any  person 
as  a  vendee  or  owner  of  the  goods,  and  such  person 
transfers  such  document  by  indorsement  (or  by  delivery 
where  the  document  is  by  custom,  or  by  its  express 
terms,  transferable  by  delivery,  or  makes  the  goods 
deliverable  to  the  bearer)  to  a  person  who  takes  the 
same  bond  fide  and  for  valuable  consideration,  the  last- 
mentioned  transfer  shall  have  the  same  effect  for  defeat- 
ing any  vendor's  lien  or  right  of  stoppage  in  transitu, 
as  the  transfer  of  a  bill  of  lading  has  for  defeating  the 
right  of  stoppage  in  transitu.  So  a  delivery  of  goods 
into  the  possession  of  a  carrier  appointed  by  the  vendee 
is,  in  construction  of  law,  a  delivery  to  the  vendee 
himself,  and  divests  the  vendor's  lien  for  the  unpaid 
purchase-money  (r) ;  but  until  the  transltus  is  com- 
pletely ended,  or  the  goods  come  to  the  actual  posses- 
sion of  the  vendee,  the  vendor's  right  to  stop  them  in 
transitu  may  still  be  exercised  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  the  vendee  (s),  unless  indeed 
such  right  be  defeated,  as  we  have  said,  by  a  bond  fide 
indorsement  of  the  bill  of  lading,  or  other  document  of 
title.  Thus,  although  by  the  sale  of  the  goods  the 
property  in  them,  involving  the  risk  of  their  loss, 
passes  to  the  purchaser,  and  although  the  possession  of 
them  be  delivered  to  a  carrier  named  by  him,  still  such 
possession  may  be  resumed  by  the  vendor  during  the 


{q)  Stat.    40  &  41  Vict.  c.  39,  SmitJt  v.  Hudaoii,  Q.  B.  11  Jur., 

s.  5.  N.  S.  622  ;  6  Bost  &  Smith,  431  ; 

(r)  Dawes    v.    Peck,    8    T.     R.  Bcrndtson   v.    Strang,  L.   C.,    16 

330  ;  ante,  p.  59  ;    Wilmshurst  \.  W.  R,  1025  ;  L.  Rep.,  3  Ch.  588  ; 

Bowkcr,  in  error,  7  Man.   &  Gr.  Frascrv.  Witt,  L.  Rep.,  7  Eq.  64; 

882.  Roger  V.  The  Comptoir  cU Escom2)tc 

(s)  Hoist  y.  Pownal,  1  Esp.  240;  de  Paris,  Law  Rep.,  2  P.  C.  393  ; 

Northey  v.    Field,  2   Esp.    613;  Ex  parte  Cooper,  In  re  McLaren, 

Jackson  v.  Nichol,  5  New  Cases,  11    Ch.    D.    68,    78  ;    Kendal   v. 

508,    519.      See    Van   Castcel  v.  Marshall,  11  Q.   B.   D.   356  ;  Ex 

Booker,  2  Ex.  Rep.   691  ;  Ifeine-  parte  Miles,  Ec  Isaacs,  15  Q.   B. 

key  V.    Earle,  8   E.    &   B.    410 ;  D.  39. 
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journey,  in  tlic  event  of  the  bankruptcy  or  insolvency 
of  the  vendee.  As  this  right  is  a  departure  from  legal 
principles  on  tlie  vendor's  behalf,  it  is  allowed  only  in 
one  of  the  two  cases  of  bankruptcy  or  insolvency,  by 
which  latter  term  appears  to  be  here  meant  a  general 
inability  to  pay,  evidenced  by  stopping  of  payment  (t). 
When  possession  of  goods  has  been  resumed  by  the 
vendor  under  his  right  of  stoppage  in  transitu,  he  is 
restored  to  the  lien  for  the  unpaid  purchase-money 
Avhich  he  had  before  he  parted  with  such  possession ; 
but,  according  to  the  better  opinion,  the  contract  for 
sale  is  not  thereby  rescinded  (u). 

A  reccivery  iii  There  IS  One  case  in  which  the  property  in  goods 
tlie  property  passes  from  one  person  to  another  by  payment  of  their 
V''^'^^  value   without    any   actual    sale.      In    any   action   of 

trover  (x)  the  plamtifi  is  entitled  to  damages  equal  to 
the  value  of  the  property  he  has  lost,  but  not  further 
unless  he  has  sustained  any  special  damage  (y).  The 
defendant,  therefore,  when  he  has  paid  the  amount  of 
the  damages,  but  not  before,  is  entitled  to  retain  the 
goods  in  respect  of  which  the  action  is  brought ;  and 
the  property  in  them  vests  in  him  accordingly  (0). 

The  alienation  of  personal  chattels  is  prohibited  to  be 
made  by  certain  persons  and  for  certain  objects.     And 
Alien.  first  with  respect  to  persons.    An  alien  or  foreigner  was, 

until  recently,  under  great  restrictions  as  to  the  ac- 
quirement of  real  estate  (a) ;    but  was  under  no  dis- 

(0  See    Smith's     Merc.     Law,  {x)  See  ante,  p.  34. 

550,  n.  {!)),  9th  ed.  ;  Benjamin  on  {y)  Bodlcy  v.  Mcynolds,  8  Q.  B. 

Sales,  696,  2nd  ed.  ;  825,  3rd  ed.  779. 

(i()  Bloxam  v.  Sanders,  4  Bam.  (s)  Ccojmt  v.  Shepherd,  3  C.  B. 

&  Cress.  949  ;  1  Smith's  Leading  266,  272.     See  BucUand  v.  John- 

Ca.ses,   432  ;  Schotsmans  v.  Lan-  son,  C.  P.,  18  Jur.  775  ;  15  0.  B. 

cashire  and    Yorksldn    Raihray  145 ;  Brinsmead  v.  Harrison    c' 

Company,   L.    Eep.,   2   Ch.    332,  P.,  19   W.    R.    956:    L.    Eep.,  6 

340  ;  36  L.  J.,  N.  S.    361,   366  ;  C.  P.    584  :  Ex  parte  Drake,   In 

Benjamin  on  Sales,  Bk.  V.  Pt.  I.  re  JFare,  5  Ch.  L>.  866 

Ch.  V.  §  YI.   pp.   723-725,  2nd  (a)  See  Principles  of  the  Law 

ed.  ;  865—867,  3rd  ed.  ^  of  Eeal  Property,  (-5,   13th  ed.  ; 


women. 
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ability  at  common  law  with  respect  to  tlie  acquirement 
of  property  in  chattels  personal  (6).  And  by  the  common 
law,  an  alien,  if  not  an  enemy,  might  bring  personal 
actions  (c).  Under  the  Naturalization  Act,  1870  (d),  The  Natural! - 
an  alien  now  stands  on  the  same  footing  as  a  natural-  X870. 
born  British  subject  with  regard  to  real  as  well  as 
personal  property.  The  gift  or  conveyance  of  an  infant  Infant,  idiot 
or  person  under  the  age  of  twenty-one  years  is  void- 
able (e),  and  the  voluntary  gift  or  conveyance  of  an 
idiot  or  lunatic  seems  to  be  absolutely  void  (/)  :  in 
this  respect  the  law  of  personal  chattels  is  now  the 
same  as  that  of  real  estate  ((/).  But  transactions  of 
sale  carried  out  by  a  lunatic  or  idiot  appear  to  be  void- 
able only  on  his  part,  if  the  other  party  knew  of  his 
mental  condition,  and  to  be  valid,  if  carried  out  by  the 
other  party  in  good  faith,  and  without  knowledge  of 
his  state  of  mind  (h).  Before  the  Married  Women's  Married 
Property  Act,  1882  (i),  came  into  operation,  married 
women  also  were  incapable  of  making  any  disposition 
of  personal  chattels,  excej)t  such  as  might  have  been 
settled  in  equity  in  trust  for  their  own  separate  use ; 
for  marriage  was  an  absolute  gift  in  law  of  all  the 
wife's  choses  in  possession  to  her  husband,  as  well 
those  she  was  possessed  of  at  the  time  of  the  marriage, 
as  those  which  came  to  her  during  her  coverture  {h). 

67,   14th  ed.  ;  87,  15th  ed.  ;   S3,  of  sales  to  infants,  see  rolloek  on 

16th  ed.  Contracts,  60,  63,  4th  ed. 

(6)  And.  25;   1  Black.  Comm.  (/)  Ibid.  tit.  Idiots  and  Luna- 

360.  tics  (F). 

(c)  Dyer,  2  b.  ((/)  See  Principles  of  the  Law 

(d)  Stat.  33  Vict.  c.  14,  repeal-  of  Real  Property,  67,  13th  ed.  ; 
ing  Stat.  7  &  8  Vict.  c.  66  ;  10  &  69,  14th  ed.  ;  89,  15th  ed.  ;  85, 
11  Vict.  0.  83,  and  other  statutes,  16th  ed. 

and  amended  by  stats.   33  k  34  {h)  Molton  v.    Camroux,  2  Ex. 

Vict.   c.   102,  and  35  &  36  Vict.  487  ;  4  Ex.  17  ;  Price  v.  Berring- 

c.  39.  ton,  3  Mac.  k  G.  486,  495—498  ; 

(e)  Bac.   Abr.  tit.    Infancy  and  Bcavan  v.  McDonnell,  9  Ex.  309  ; 
Age   (I.),    3.     Infant's   contracts  Elliot  y.  luce,  7  De  G.,  M.  &  G. 
(other  than  contracts  for   neces-  475,  487,  488. 
saries)  were  voidable  at  common  (i)  Stat.  45  &  46  Vict.  c.  75. 
law,  but  are  now  void  by  stat.  37  {k)  Co.   Litt.    300  a  ;    1    Rop. 
&  38  Vict.  c.  62.    As  to  the  eifect  Husb.  and  Wife,  169.     See  post. 
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Outliuv.  Whore  a  person  is  outlawed,  or  put  out  of  the  protec- 

tion of  the  law,  his  property  becomes  forfeited  to  the 
crown  (/).  l)iit  by  a  recent  statute  (m)  outlawry  in 
Convicts.  civil  proceedings  is  now  abolished.  And  persons  con- 
victed of  treason  or  felony  formerly  forfeited  on  such 
conviction  the  whole  of  their  goods  and  chattels  to  the 
crown  ;  and  nothing  but  a  bond  fide  alienation  for  a 
valuable  consideration,  made  previously  to  conviction, 
could  avert  such  forfeiture  {n).  When  a  felony  was  not 
capital,  the  punishment  endured  had  the  effect  of  a 
pardon  (o)  ;  but  the  restoration  to  civil  rights  did  not 
•  take  effect  till  the  determination  of  the  period  of  punish- 

ment. All  personal  property,  therefore,  which  accrued 
to  a  felon  during  his  transportation,  was  forfeited  to  the 
crown  {p) ;  but  a  mere  contingent  interest  was  not  for- 
feited, if  it  did  not  vest  until  the  expiration  of  the  period 
of  banishment  {q).  But  the  law  on  this  subject  is  now 
altered  by  a  recent  Act  {r),  Avhich  provides  (s)  that  after 
its  passing,  no  confession,  verdict,  inquest,  conviction,  or 
judgment  of  or  for  any  treason  or  felony  or  felo  de  se, 
shall  cause  any  attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat :  provided  that  nothing  in  the  act 
shall  affect  the  law  of  forfeiture  consequent  upon  out- 
Administrator  lawry.     The  Act  provides  for  the  appointment  by  the 

of  convict's 

property.  crown  of  an  administrator  of  the  property  of  the  con- 
vict (^).  And  all  the  real  and  personal  property,  in- 
cluding choses  in  action  (u),  to  which  the  convict  was,  at 
the  time  of  his  conviction,  or  shall  afterwards,  while  he 


Forfeiture 
abolished. 


the  cliapter  on  Husband  and 
Wife  ;  Williams's  Conveyancing 
Statutes,  373—392. 

(I)  3  Bla.  Com.  284  ;  Tynie  v. 
The  Queen,  7  Q.  P>.  216  ;  Solmnon 
V.  Graham,  5  E.  &  B.  320. 

(m)  Stat.  42  &  43  Yict.  c.  59. 

(n)  3  Rep.  82  b.  ;  4  Bla.  Com. 
387,  388  ;  Perkins  v.  Bradley,  1 
Hare,  219  ;  Chowne  v.  Baylis,  31 
Beav.  351. 

(o)  Stat.  9  Geo.  IV.  c.  32,  .s.  3. 


{j))  Rohcrts  V.  Walker,  1  Russ. 
&  M.  752. 

{q)  Stokes  v.  Holden,  1  Keen, 
145  ;  Thom])son^s  Trusts,  22  Beav. 
506. 

(r)  Stat.  33  &  34  Yict.  c.  23, 
passed  4th  July,  1870. 

(s)  Sect.  1. 

(0  Stat.  33  &  34  Vict.  c.  23, 
s.  9. 

{u)  Ante,  p.  9. 
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shall  continue  subject  to  the  operations  of  the  Act,  be- 
come or  be  entitled,  shall  vest  in  such  administrator  for 
all  the  estate  and  interest  of  such  convict  therein  {x). 
The  administrator  has  absolute  power  to  lot,  mortgage, 
sell,  convey,  and  transfer  any  part  of  such  property  as 
to  him  shall  seem  fit  (y).  And  after  payment  of  costs 
and  expenses  (s)  and  the  debts  and  liabilities  of  the 
convict  (d),  and  of  compensation  to  persons  who  may 
have  suffered  from  any  alleged  criminal  or  fraudulent 
act  of  the  convict  (b),  and  of  allowances  for  any  wife, 
child,  or  reputed  child,  or  any  other  relative,  or  reputed 
relative,  of  the  convict  dependent  upon  him  forsupport  (c), 
the  property  is  to  be  preserved  for  the  benefit  of  the  con- 
vict, and  the  surplus  is  to  be  restored  to  him  or  his 
representatives  on  the  completion  of  his  sentence,  or  on 
his  pardon  or  death  (d).  If  no  such  administrator  shall  Intoiim  cura- 
have  been  appointed,  an  interim  curator  may  be  ap-  °^' 
pointed  by  justices  in  petty  sessions  to  take  care  of  the 
property  of  the  convict  in  the  meantime  (e). 

With  regard  to  the  objects  for  which  the  alienation  Gift  for 

of  chattels   i^ersonal   is   prohibited,  gifts  to   charitable  ^^efrauding. 

^  .  ^  .  .         creditors. 

purposes  are  not   restricted,  neither   are    corporations 

excepted  objects,  as  in  the  case  of  landed  property  (/). 

But  by  the  statute  of  the  reign  of  Elizabeth  (g),  the 

gift  or  alienation  of  any  lands,  tenements,  hereditaments, 

(joods  and  chattels,  made  for  the  purpose  of  delaying, 

hindering  or  defrauding  creditors,  is  rendered  void  as 

against  them  unless  made  upon  [jood,  which  here  means 

valuable,  consideration,  and  bond  fide  to  any  person  not 

having  at  the  time  of  such  gift  any  notice  of  such  fraud. 

There  are  also  more  stringent  provisions  to  the  same 

(.<•)  Stat.   33  &  34  Vict.  c.    23,  (d)  Sects.  7,  18.                                t 

s.  10.  (c)  Sects.  21—26. 

{y)  Sect.  12;  see  also  sect.  17.           {  f)  See  Principles  of  the  Law 

(s)  Sect.  13.  of  keal  Property,   77,   13tli  ed.  ; 

(a)  Sect.  14.  80,  14tli  ed.  ;  100,  15th' ed.  ;    96, 

(b)  Sect.  15.  16th  ed. 

(c)  Sect.  16.  {'j)  Stat.  13  Eliz.  c.  5. 

W.P.P.  F 
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effect  contained  in  the  bankrupt  laws,  to  which  reference 
will  be  hereafter  made  in  the  cliapter  on  bankruptcy. 
The  fraudulent  purpose  intended  by  the  statute  of 
Elizabeth  can  of  course  only  be  judged  of  by  circum- 
stances. Thus  it  has  been  held  that  if  the  owner  of 
goods  make  an  absolute  assignment  of  them  by  deed 
to  one  of  his  creditors,  and  yet  remain  in  the  possession 
of  the  gouds,  such  remaining  in  possession  is  a  badge 
of  fraud,  which  renders  the  assignment  void,  by  virtue 
of  the  statute,  as  against  the  other  creditors  {li).  But 
if  the  assignment  be  made  to  secure  the  payment  of 
money  at  a  future  da}-,  with  a  proviso  that  the  debtor 
shall  remain  in  possession  of  the  goods  until  he  shall 
make  default  in  payment,  the  possession  of  the  debtor, 
beino-  then  consistent  with  the  terms  of  the  deed,  is  not 
resfarded  in  modern  times  as  rendering  the  transaction 
fi-audulent  within  the  meaning  of  the  statute  (i).  Such 
:^loitgnge  a  transaction  is  in  fact  a  7norfgage  of  the  goods,  analogous 
to  a  mortgage  of  lands  (Ic).  The  property  in  the  goods 
passes  at  law  by  the  deed  to  the  mortgagee  (l),  whilst 
the  possession  of  them  rightly  remains  with  the  mort- 
gagor. The  mortgagee,  therefore,  cannot  maintain  an 
action  of  trover  for  the  goods  against  a  stranger  until 
default  has  been  made  by  the  mortgagor  in  payment  of 
the  money  secured  (wi).  In  this  respect  a  mortgage  of 
goods  differs  from  a  mere  pledge,  in  which  the  property 

(7^)  Tvnjnc's  case,  3  Rep.  80  b  ;  685  ;  Bnerlcy  v.  Kendall,  17  Q.  K. 

1  Smith's  Leading  Cases,  1  ;  Ed-  937.      If    the   mortgagor   should 

wards  v.  llarhin,  2  T.  llep.  587.  retain  possession  after  default  in 

[i)  Edwards  v.    Harben,    2   T.  payment  at  the  time  specified,  it 

Eep.  587  ;  Martindale  v.  Booth,  3  may  possibly  be  doubted  whether 

Barn.  &  Adol.  498  ;  Reed  v.   Wil-  the  security  would   not  then   be 

raot,  7  Bing.  577.  void  as   against   creditors   under 

_  {k)  See     ante,    p.    52  ;     Prin-  the  statute  of  Elizabeth,  for,  by 

ciples  of  the  Law   of  Real  Pro-  the  terms  of  the  deed,  tlie  mort- 

perty,  422,    13th  ed.  ;  442,   14th  gagor  is  only  to  enjoy  possession 

cd.  ;  499,    15th  ed.  ;    Williams's  tintil    default.      But    the    better 

Conveyancing  Statutes,  164,  165.  opinion  is  that  the  deed  will  still 

(1)  Gale  V.   Bit  rnell,    7   Q.    B.  be  good.     See  Davidson's  Prece- 

850  ;  see  Williams's  Conveyancing  dents,  vol.   ii.   part  2,    p.    145 

Statutes,  164—166.  147,  4th  ed.  ;  Ex  imrte  Sparroio 

(m)  BnulUy  v.  Copleij,  1  C.  B.  2  De  G.,  M.  &  G.  907. 
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in  the  goods  remaias  with  the  pledgor  (n) ;  and  the 
pledgee,  although  he  may  have  power  to  sell  them, 
obtains  possession  only  (o),  the  right  to  retain  whicli 
enables  him  to  maintain  an  action  of  trover  (p).  A  Bill  of  sale. 
written  instrument  creating  a  mortgage  of  goods  is 
generally  called  a  bill  of  sale.  The  chief  disadvantage 
in  a  mortgage  of  goods  is,  that,  as  the  goods  con- 
tinue in  the  possession  of  the  mortgagor  as  reputed 
owner,  in  the  event  of  his  bankruptcy  they  become 
liable,  by  virtue  of  provisions  of  the  bankruptcy 
laws,  to  be  sold  for  the  benefit  of  his  creditors  gene- 
rally (q).  For,  under  the  Bankruptcy  Act,  1883,  the 
property  of  a  bankrupt  divisible  amongst  his  creditors 
comprises  all  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order  or  disposition  of  the 
bankrupt,  in  his  trade  or  business,  by  the  consent  and 
permission  of  the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof  (r).  And  the  former 
Bankruptcy  Acts  contained  provisions  to  the  same 
effect  (s).  The  Bills  of  Sale  Act,  1878(0,  however, 
provided  that  chattels  comprised  in  a  bill  of  sale,  whicli 
had  been  and  continued  to  be  duly  registered  under 
that  Act,  should  not  be  deemed  to  be  in  the  possession, 
order  or  disposition  of  the  grantor  of  the  bill  of  sale 
within  the  meaning  of  the  bankruptcy  laws  (u).  But  ^ 
this  enactment  w^as  repealed  by  the  Bills  of  Sale  Act  of 
1882  (x),  so  far  as  regards  any  bill  of  sale  given  by  vxiy  i 

(n)  As   to    the    difference   be-  &  J.    222  ;   Badger  v.    SJuiw,    2 

tween  a  mortgage  and  a  pledge,  "EAl.  k  EW.  4:72  ;  Ex  parte  Harding, 

see  Williams's  Conveyancing  Sta-  L.  K.,  15  Eq.  223. 
tutes,  164—166.  (r)  Stat.  46  &  47  Vict.   c.   52, 

(o)  Ante,  pp.  37,  38.  s.  44. 

l^j)  Legg  v.    Evans,  6  Jlee.   &  (s)  See  stats.  21  Jac.  1,  c.  10, 

Wels.  36.  s.   11  ;  6  Geo.  4,  c.  16,  s.  72  ;  12 

(q)  Ryall  v.  Rollc,  1  Atk.  165,  &  13  Vict.  c.  106,  s.  125  ;  32  & 

170  :  S.  C.  noni.  Ryall  v.  Jlowles,  33  Vict.  c.  71,  s.  15. 
1  Ves.  sen.  348  ;  Frcshncy  v.  Car-  (t)  Stat.  41  &  42  Vict.  c.  31^. 

rick,   1  H.  &  N.  653  ;  Spademan  (u)  See  stat.  46  &  47  Vict.  c. 

V.  iViller,   12  C.  B.,  N.  S.  659  ;  52,  s.  149,  snb-s.  2. 
Hornsby  v.  Miller,   1  Ell.  &  Ell.  [x)  Stat.  45  &  46  Vict.  c.  43  ; 

192  ;  Slansfcld  v.  Cuhiit,  2  De  G.  see  ss.  1—3,  15. 

F    2 
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.  of  securllj  for  the  2Myment  of  money,  and  not  duly 
registered  under  the  Act  of  1878  before  the  1st  of 
November,  1882,  the  date  of  the  commencement  of  the 
Act  of  1882.  It  appears,  therefore,  that  a  bill  of  sale 
of  goods,  given  by  luay  of  security  for  the  iiayment  of 
money,  is  not  now  protected  against  the  operation  of 
the  "  reputed  ownership  "  provisions  of  the  bankruptcy 
laws  (y),  unless  it  should  have  been  duly  registered 
under  the  Bills  of  Sale  Act,  1878,  before  the  1st  of 
November,  1882,  and  the  registration  thereof  should 
not  have  been  avoided  by  non-renewal  or  otherwise  (0). 
P.ills  of  sale  given  otherwise  than  by  way  of  security  for 
the  payment  of  money  are  still  regulated  by  the  Bills 
of  Sale  Act,  1878  ;  and  therefore  are  still  protected  by 
the  provisions  of  that  Act,  in  the  event  of  the  bank- 

'  ruptcy  of  the  grantor  (a). 

IJills  of  Sale  The  law  relating  to  mortgages  and  other  transfers  of 
atuUSS'''  personal  chattels  made  by  bill  of  sale,  is  now  regulated 
by  the  Bills  of  Sale  Acts,  1878  and  1882  (6).  The 
principal  effect  of  the  latter  statute  is  to  make  abso- 
lutely void  all  bills  of  sale  of  goods  given  by  way  of 
security  for  the  payment  of  money,  unless  duly  made 
and  registered  in  accordance  with  the  forms  thereby 
required  (c).  This  Act  also  makes  void  all  such  bills 
of  sale  given  in  consideration  of  any  sum  under  thirty 
pounds  {d).  But,  although  these  Acts  make  void  in- 
formal documents  giving  a  right  to  take  possession  of 
goods  as  security  for  a  debt  (e),  they  do  not  apply  to 
documents  accompanying  transactions  in  which  the 
possession  of  goods  is  transferred  as  security  for  a  debt, 

(2/)  See  the  cases  cited  in  note  45  &  46  Vict.  c.  4-3. 

iq)  to  p.  67,  ante.  (c)  Stat.   45  &  46  Vict.  c.  43, 

(z)  Ex  parte  Izard,  Re  ChcqjjJle,  ss.    8,    9;    Bavies    v.    Eecs,    17 

23  Ch.  D.  409.  Q.  B.  D.  408. 

(a)  Stcift  V.  PanncV,  24  Ch.  D.  {d)  Sect.  12. 

210.  {e)  Ex  parte  Parsons,  Re  Town- 

(6)  Stats.  41  &  42  Vict.  c.  31  ;  send,  16  Q.  B.  D.  532. 
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as  in  the  case  of  a  pledge  (/).  The  main  provisions  of 
the  Bills  of  Sale  Acts  are  stated  in  the  Appendix  {g),  to 
which  the  reader  is  referred  for  further  information  con- 
cerning them.  They  are  important,  but  exceedingly 
complicated  and  difficult  to  understand. 

Choses  in  possession  have  long  been  liable  to  invo-  luvoluutaiy 
luntary  alienation  for  the  payment  of  the  debts  of  their  payment  of°^ 
owner.     On  the  decease  of  any  person,   his   personal  debts. 
property  generally  has  always  been  liable,  in  the  first 
place,  to  the  payment  of  his  debts  of  every  kind.     And 
if  a  creditor  take  proceedings  against  his  debtor  in  the 
debtor's  lifetime,  a  sale  of  his  goods  and  chattels  may 
be  procured  by  means  of  a  writ  o? fieri  facias  {fi.  fa.)  Writ  of  lieii 
issued  in  execution  of  the  judgment  of  the  court.    This  '^^^^^' 
writ  is  of  very  ancient  date,  and  is  usually  said  to  be 
given  by  the  common  law ;  though  some  suppose  that 
its  name  arose  from  the  wording   of  the   statute   of 
Edward  I.  (h),  by  which  the  writ  of  elegit   was   pro- 
vided {i).     The  writ   directs  the  sheritf  to  cause  the 
debt  to  be  realized  out  of  the  goods  and  chattels  of  the 
debtor,  quod  fieri  facias  de  bonis  et  cataUis,  &c. ;  and 
a  sale  of  the  goods  is  made  by  the  sheriff  accordingly. 
And  the  seizure  and  sale  of  the  goods  of  any  person  on 
an  execution,  under  process  in  an  action  in  any  court, 
or  in  any  civil  proceeding  in  the  High  Court  of  Justice, 
is  now  an  act  of  bankruptcy  (Jc).     Goods,  however,  are 
not,  as  lands  formerly  were,  affected  by  the  mere  entry 
of  a  judgment  of  a  court  of  law   against  the  owner. 
The  debtor  was  always  allowed  to  alienate  his  goods 
until  the  writ  of  execution  was  issued ;  although  by  a 


(/)  &    parte    HuUard,     Re  Law  of  Real  Property,   85,  13tli 

Hardwick,  17  Q.  B.  D.  690.    See  ed.  ;  87,  88,  14th  ed. 
ante,  pp.  66,  67.  {i)  Bac.    Abr.    tit.    Execution 

(</)  Appendix  (A),  'post.  (C). 

(/i)  Stat.  13  Edw.  1.  0.18,  called  {k)  Stat.  46  &  47  Yict.  c.  52, 

the  Statute   of  Westminbter  the  s.  4  (1,  c). 
Second.     See    Principles    of  the 
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fiction  of  law,  all  judicial  proceedings,  writs  of  execu- 
tion included,  luinieriy  related  back  to  the  first  day  of 
the  term  to  which  they  belonged  (0-  Goods,  therefore, 
which  had  been  sold  after  the  first  day  of  a  term,  might 
yet  practically  have  been  seized  under  a  writ  of  fi.  fa. 
statutr  oi  relating  back  to  that  day,  but  subsequently  issued.  To 
Frauds.  remedy  this  evil,  it  was  enacted  by  one  of  the  sections 

of  the  Statute  of  Frauds  {m),  that  no  writ  of  fieri  facias 
or  other  writ  of  execution  shall  bind  the  property  of 
the  goods  against  which  it  is  sued,  but  from  the  time 
that  such  Avrit  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroner,  to  be  executed ;  and  the  officer  is 
required,  upon  receipt  of  the  writ,  to  indorse  on  it 
(without  fee)  the  day  of  the  month  and  year  on  which 
he  received  it.  Goods  and  chattels  might  therefore  be 
safely  alienated,  although  judgment  might  exist  against 
the  owner,  provided  a  writ  of  execution  were  not  actually 
in  the  hands  of  the  sheriff.  And  a  statute  of  the  pre- 
sent reign  now  provides  that  no  writ  of  execution  shall 
prejudice  the  title  to  goods  acquired  by  any  person  bond 
fide,  and  for  a  valuable  consideration,  before  the  actual 
seizure  thereof  by  virtue  of  such  writ ;  provided  such 
person  had  not,  at  the  time  when  he  acquired  such  title, 
notice  that  such  writ,  or  any  other  writ  under  which 
the  goods  might  be  seized,  had  been  delivered  to  the 
officer  and  remained  unexecuted  in  his  hands  (n).  It 
has  been  decided  that  an  alienation  to  secure  or  satisfy 
another  creditor  is  not  void  within  the  above-mentioned 
statute  of  the  13  EHzabeth  (o),  although  made  with  the 
intention  of  defeating  an  expected  execution  of  the 
judgment  creditor  (p).     Formerly,  besides  the  sale  of 

(I)   Com.    Dig.    tit.    Execution  lusoii,  L.  Rep.,  2  Q.  B.  642,  qu.  r 

(D.  2) ;  Anon.,  2  Vent.  218.     See  (o)  Stat.    13   Eliz.    c.    5,   ante, 

2  Sugd.  Vend.  &  Pur.,  9th  ed.,  p.  65. 

198.  {p)   Wood  V.    Dixie,    7   Q.   B. 

(m)  Stat.  29  Car.  11.  c.  3,  s.  16.  892;  Ealex.  Saloon  Omnibus  Gom- 

(«)  Stat.  19  &  20  Alct.  e.  97,  imny,    4   Drew.    492.      See    also 

s.\\  Gladstone  y.Padivick,!,.^.,  Gladstone  v.   Padwick,   L.   E.,   6 

6  Ex.  203.     See  Hohson  v.  Thd-  Ex.  203. 
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goods  under  the  writ  oi  fieri  facias,  there  might  also  be 
a  writ  of  levari  facias,  by  which  the  sheriff  levied  the  Levari  facias. 
corn  and  other  present  profit  which  grew  on  the  lands, 
together  with  the  rents  then  due,  and  the  cattle  there- 
on (q).  But  by  the  Bankruptcy  Act,  1883  (r),  which 
came  into  operation  immediately  after  the  31st  of  De- 
cember, 1883,  it  was  enacted  that  no  writ  of  levari  facias 
should  thereafter  be  issued  in  any  civil  proceeding. 
This  writ  had  fallen  out  of  use  long  before  (s).  And 
formerly  goods  might  be  taken  in  execution  under  a 
writ  of  elegit,  by  which  the  goods  of  the  debtor  were  Elegit. 
delivered  to  his  creditor  at  an  appraised  value,  together 
with  possession  of  his  lands  (t).  But  by  the  Bank- 
ruptcy Act,  1883,  it  is  enacted  that  the  sheriff  shall 
not  under  a  Avrit  of  elegit  deliver  the  goods  of  a  debtor, 
nor  shall  a  writ  of  elegit  extend  to  goods  (u).  And  the 
same  Act  repealed  the  words  of  the  Statute  of  West- 
minster the  Second  (x),  which  empowered  the  sheriff  to 
deliver  the  debtor's  chattels  to  his  creditor  (y). 

It  is  enacted  by  a  statute  of  the  present  reign  that  the 
wearing  apparel  and  bedding  of  any  judgment  debtor 
or  his  family,  and  the  tools  and  implements  of  his  trade 
(not  exceeding  in  the  whole  the  value  of  five  pounds), 
shall  not  be  liable  to  seizure  under  any  execution  or 


iq)  2  Wms.    Saunders,    68,    a,  the  -writ  of  /.  fa. ,  will  be  found 

n.  (1).  in  Appendix  H.  to  the  Kules  of 

(r)  Stat.   46  &  47  Vict.   c.   52,  the   Supreme   Court,    1883  ;    see 

s.  146,  sub-s.  2.  W.  N.  4th  Aug.  1883. 

(s)  See  3  Black.  Comm.  417.  («)  Stat.  46  &  47  Vict.  c.  52, 

(t)  Pullen   V.   Purhecke,   1    Ld.  s.   146,  sub-s.  1  ;  Buurjh  v.   Win- 

Eaym.   346;    Ex  2)nrtc  Ahhof,  re  dns,  12  Q.  B.  D.  224.     The  word 

Gourlay,  15  Ch.  U.  447;  Homjh  "goods  "  in  this  enactment  means 

V.   Windus,  12  Q.  B.  D.  244  ;  see  chattels  personal;   see  s.    168  of 

Principles    of  the   Law   of  Real  the  Act. 

Property,    85,    13th  ed.  ;  87,  88,  (x)  Stat.    13    Edw.     1,    c.    18. 

14th   ed.  ;    108,    15th  ed.  ;    104,  See  Principles  of  the  Law  of  Real 

16th  ed.     And  see  the  old  forms  Property,  85,   13th  ed.  ;  87,  88, 

of  this  writ  and  of  the   writ  of  14th  ed.  ;    108,    15th   ed.  ;    104, 

fi.  fa.,    9   Adol.    &  Ell.    986   et  16th  ed. 

seq.  J  5   New   Cases,    366   ct  scq.  (ij)  Stat.  46  &  47  Vict.  c.  52, 

The  last    form    of   the   writ    of  s.  169. 
elc(jit,   and  the  present  form   of 
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oiilur  oi"  any  court  against  his  goods  and  cliattels  (.:). 
Tin-  court  And  it  is  pruvidcl  by  the  Rules  of  the  Supreme  Court, 
luuy  oraei  a  -^^^.^  ^^^-^^  ^|,,^,.  ^^.]^q^^  aooda  ov  chattels  have  been  seized 
in  execution  by  a  sheriff  or  other  officer  charged  with 
tlic  execution  of  process  of  the  High  Court,  and  any 
claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale 
or  otherwise,  to  the  goods  or  chattels  by  way  of  security 
for  debt,  the  court  or  a  judge  may  order  a  sale  of  the 
whole  or  a  part  thereof,  and  direct  the  application  of 
the  proceeds  of  the  sale  in  such  manner  and  upon  such 
terms  as  may  be  just. 

I'.aiikrnptcy.  Choscs  in  possession  are  also  liable  to  involuntary 
I'ropcrtymnv  alienation  on  the  bankruptcy  of  their  owner.  In  this 
tnistec.'  '°  event,  all  such  property  as  may  belong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy, or  may  be  acquired  by  or  devolve  on  him  before 
his  discharge,  except  property  held  by  him  on  trust  for 
any  other  person,  and  except  the  tools  (if  any)  of  his 
trade,  and  the  necessary  wearing  apparel  and  bedding  of 
himself,  his  wife  and  children,  to  a  value,  inclusive  of 
tools  and  apparel  and  bedding,  not  exceeding  twenty 
pounds  in  the  whole,  vests  in  the  official  receiver  as 
trustee  for  the  purposes  of  the  Bankruptcy  Act,  1883, 
until  a  trustee  is  appointed  by  the  creditors,  and  then 
vests  in  the  trustee  so  appointed  (b).  It  is  also  pro- 
vided by  sect.  44  of  the  Bankruptcy  Act,  1888  (c),  that 

{z)  Stat.   8  &  9  Vict.   c.    127,  on     Bankruptcy,     below.       The 

s.  8.  bankruiitcy  statutes  of  the  years 

(«)  Ord.    LVII.   r.    12.      This  1869,   1861,   1849,  and  1831,   all 

rule  reproduces  in  effect  Stat.  23  contained  provisions  effecting    a 

&  24  Vict.  c.  126,  s.   13,  which  like   result ;  see   stats.    32  &  33 

wa.s  repealed  by  Stat.    46   &   47  Vict.  c.  71,  ss.  14,  17,  83  (b)  ;  24 

Vict.  c.  49,  saving  the  jurisdic-  &  25  Vict.  c.  134,  ss.  108,  116— 

tion  thereby  established,  and  re-  129  ;  12  &  13  Vict.    c.   106,    ss. 

serving  the  power  of  making  rules  38—45,   102,   139;    1  &  2  Will, 

of  court  as  to  the  matters  con-  4,  c.  56,   s.  22.     As  to  the  prc- 

tained  therein.     See    Scarlett   v.  vious  law,  see  Hcslop  v.  Baker,  •> 

Hanson.,  12  Q.  B.  D.  213.  Ex.  740. 

(6)  Stat.  46  &  47  Vict.  c.  52,  (c)  Stat.  46  &  47  Vict.  c.  52. 

ss.  20,  21,  44,  54  ;  see  the  chapter 
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tlie   property  of   the   bankrupt  divisible  amonsrsfc  his  Ooods  in  tlio 

^•  ^      n  •  nil-  i  pOSSeSSlOll, 

creditors  shall  comprise  all  goods  being  at  the  com-  order,  or 
mencement  of  tlie  bankruptcy  in  the  possession,  order  ^^^^^^^^^\^^ 
or  dis'position  of  the  bankrupt,  in  his  trade  or  busi-  as  reputed 
ness  ((?),  by  the  consent  and  permission  of  the  true  *^^^'^^"^'- 
owner,  under  such  circumstances  that  he  is  the  reputed 
owner  thereof  (e);  provided  that  things  in  action  (/) 
other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  course  of  his  trade  or  business,  shall  not  be 
deemed  goods  within  the  meaning  of  this  section. 
Under  this  Act  all  goods,  which  are  in  the  possession 
of  the  bankrupt  as  the  reputed  owner  thereof  within 
the  meaning  of  sect.  44,  vest  in  the  trustee  in  bank- 
ruptcy in  the  same  manner  and  at  the  same  time  as  the 
bankrupt's  own  property  ((/).  The  Bankruptcj'"  Act, 
1869,  contained  a  similar  "  reputed  ownership  "  clause 
producing  a  like  effect  (li).  In  order  to  bring  the 
"reputed  ownership"  clauses  of  the  bankruptcy  laws 
into  operation,  it  must  be  established  tbat  the  bank- 
rupt was  the  reputed  owner  of  the  goods  of  another 
as  well  as  that  such  goods  were  in  the  bankrupt's 
possession,  order   or   disposition   with   the   consent   of 


{d)  See    Re   Wallis,    Ex  parte  sion,  order,  or  disposition  Ly  con- 

Sidly,    14    Q.    B.     D.    950  ;    Ee  sent  of  the  true  owner,  any  goods 

Jcnkinson,  15  Q.  B.  D.  441.  or  chattels  whereof  he  (the  bank- 

(c)  See  ante,  p.  &7  ;  Ex  parte  rupc)  was  reputed  owner,  or  had 
Lorering,  Ee  Jones,  L.  R.,  9  taken  upon  him  the  sale,  altera- 
Ch.  621  ;  Ex  ^a?-te  Brooks,  Ee  tion  or  disposition  as  owner,  the 
Fotcler,  23  Ch.  D.  261 ;  decided  Court  or  commissioners  of  bank- 
under  the  Bankruptcy  Act,  1869.  ruptcy  were  empowered  to  dispose 

(/)  Policies    of  life   insurance  of  the  same  for  the  benefit  of  the 

have  been  held  to  be   things  in  creditors    generally  ;    but    under 

action  :    Ex   imrte    Ibhetson,    Ee  the  bankruptcy  statutes  of  1849 

Moore,    8  Ch.    D.    510  ;    and   so  and  1831   the   property   in   sucli 

have  shares  in  a  joint  stock  com-  chattels    did     not    vest    in    the 

pany:  Colonial  Bank  y.  Whinney,  creditors'    assignees  immediately 

11  App.  Cas.  426.  on  bankruptcy.     See  stats.  12  & 

((/)  Stat.  46  &  47  Vict.  c.   52,  13  Vict.   c.   106,   s.  125  ;  5  &  6 

ss.  44,  54  ;  see  ante,  p.  72.  Vict.  c.  122,  s,  59  et  seq.  ;  1  &  2 

(h)  See  Stat,   32  &  33  Vict.  c.  Will.  IV.  c.  56,  s.  7  ;  6  Geo.  IV. 

71,   ss.  15,   17.     Under  the  pre-  c.   16,  s.    72;  21  Jac.    1,  c.   19, 

vious  bankruptcy  statutes,  if,  at  s.   11  ;   Hcslop  v.  Baker,  6   Ex. 

the   time   when   a    man    became  740. 
bankrupt,  he  had  in  his  posses- 
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the  (nieowjier.  For  tliG  object  of  these  provisions  is  to 
prevent  traders  and  men  of  business  from  obtaining 
false  credit  from  tlie  possession  of  property  which  if> 
not  their  own.  If,  therefore,  there  be  in  any  trade 
or  business  a  notorious  custom  for  persons  engaged 
therein  to  liave  the  possession,  order  or  disposition  of 
goods  which  are  not  their  own,  such  goods  will  not 
pass  to  the  trustee  in  bankruptcy  of  the  person  so  in 
possession  of  them.  For  in  such  a  case  he  obtains 
no  credit  from  the  possession  of  the  goods  (i). 

(/)  See    Whitfichl    v.    Brand,  the  vendor's  bonded  warehouse  till 

16  JI.  &  "\V.  282  (books  deposited  wanteil,  according  to  the  custom  of 

with  a  bookseller  to  be  sold  on  the  trade  in  Liverpool)  ;  Ex  parte 

comniission)  ;   Hamilton  v.   Bell,  Wingjichl,  lie  Florence,  10  Ch.  D. 

10  Ex.    545    (clocks  left  with  a  591    (a   horse  left  with  a  horse- 

clockniaker  to  be  cleaned) ;  Hoi-  dealer  on  sale  or  return)  ;  Craic- 

deiiicss  v.  Bankiii,.  4  De  G.  F.  &  cour  v.  Salter,  18  Ch.  D.  30  ;  Ex 

J.   258,   273,   274  (an  unfinished  2^'^'-^'^^   Turquand,  Be   Parker,   14 

ship  in  a  shipbuilder's  possession ;  Q.  B.  D.  636  (both  cases  of  furni- 

Ex  parte   Watkins,   Re   Coiiston,  ture   hired  by  hotel-keepers   ac- 

L.  Ii.,  8  Ch.  520  (whiskey  left  in  cording  to  their  usual  custom). 
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CHAPTER   IV. 

OF   SHIPS. 

There  is  one  important  class  of  clioses  in  possession 
Avhicli  the  policy  of  tlie  law  has  rendered  subject  to 
peculiar  rules,  namely,  ships  and  vessels.  The  whole 
of  the  Acts  relating  to  Merchant  Shipping  were  repealed 
by  the  Merchant  Shippiog  Repeal  Act,  1854  («),  and 
the  law  on  this  subject  is  now  contained  in  the  Mer- 
chant Shipping  Act,  1854  (h),  as  amended  by  the  Mer- 
chant Shijjping  Act  Amendment  Acts,  1855  (c)  and 
1862  (d),  the  Merchant  Shipping  Acts,  1871  (e),  1872  (/),  British  ships. 
1873  (g)  and  3  876  (h),  and  the  Merchant  Shipping  Act 
(1854)  Amendment  Act,  1880  (/).  Every  British  ship, 
with  a  few  unimportant  exceptions,  is  required  to  be 
registered  (/»■),  and  no  ship  is  to  be  deemed  a  British 
ship  unless  she  belongs  wholly  to  natural-born  British 
subjects,  or  to  persons  made  denizens  or  duly  naturalized. 
But  no  natural-born  subject  who  has  taken  the  oath  of 
allegiance  to  any  foreign  state  can  be  owner,  unless  he 
has  subsequently  taken  the  oath  of  allegiance  to  her 
Majesty,  and  continues  during  his  ownership  resident 
within  her  Majesty's  dominions,  or,  if  not  so  resident, 
member  of  a  British  factory,  or  j)artner  in  a  house 
actually  carrying  on  business  within  her  Majesty's 
dominions.  And  every  denizen  and  naturalized  person 
must  continue  during  his  ownership  resident  within  her 
Majesty's  dominions,  or,  if  not  so  resident,  must  be  a 

(«)  Stat.  17  &  18  Yict.  c.  120.  (g)  Stat.  36  &  37  Vict.  c.  85. 

{b)  Stat.  17  &  18  Vict.  c.  104.  {h)  Stat.  39  &  40  Vict.  c.  80. 

(c)  Stat.  18  k  19  Vict.  c.  91.  (0  Stat.  43  &  44  Vict.  c.  18. 

(d)  Stat.  25  &  26  Vict.  c.  63.  {k}  Stat.  17  &  18  Vict.  c.  104, 

(e)  Stat.  34  &  35  Vict.  c.  110.  s.   19.     As  to  colonial  shipping, 
(/)  Stat.  35  &  36  Vict,  c,  73.  see  stat.  31  &  32  Vict.  c.  129. 
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member  of  a  British  factory,  or  partner  in  sucli  a  house 
of  business  as  above  mentioned  ;  and  nothing  contained 
ill  the  Naturahzation  Act,  1870  (/),  is  to  quahfy  an 
■aYivu  to  1)0  the  owner  of  a  British  ship  (m).  But  bodies 
corporate  estabbshcd  under  and  subject  to  the  laws  of 
tlie  United  Kingdom  or  any  British  possession,  and 
lKi\ing  their  principal  place  of  business  therein,  may  be 
owners  {n).  The  registration  is  made  by  the  collector, 
comptroller  or  other  principal  officer  of  customs  for  the 
time  being  at  any  port  or  otlier  place  in  the  United 
Kingdom  approved  by  the  commissioners  of  customs 
for  the  registry  of  ships,  and  by  other  officers  in  the 
colonies  and  possessions  abroad  (o). 

TroiHity  ill  The  projiertv  in  every  ship  is  divided  into  sixty-four 

aU'idedfnt?  shares ;  and,  subject  to  the  provisions  of  the  Act  with 
sixty-four  respect  to  joint  owners  or  owners  by  transmission,  not 
more  than  sixty-four  individuals  shall  be  entitled  to  be 
registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  is  not  to  affect  the  beneficial  title  of  any 
number  of  persons,  or  of  any  company  represented 
by  or  claiming  under  any  registered  owner  or  joint 
owner  (p).  And  no  person  is  entitled  to  be  registered 
as  owner  of  any  fractional  part  of  a  share  in  a  ship ;  but 
any  number  of  persons  not  exceeding  five  may  be  regis- 
tered as  joint  owners  of  a  ship,  or  of  a  share  or  shares 
therein.  And  joint  owners  are  to  be  considered  as  con- 
stituting one  person  only,  as  regards  the  foregoing  rule 
relating  to  the  number  of  persons  entitled  to  be  regis- 
tered as  owners,  and  shall  not  be  entitled  to  dispose  in 
severalty  of  any  interest  in  any  ship,  or  in  any  share  or 
shares  therein,  in  respect  of  which  they  are  registered. 
A  body  corporate  may  be  registered  as  owner  by  its 

(l)  Stat.   33  Vict.  c.  14,  cuitc,  (o)  Sect.  30. 

P-  63.  (2^)  Stat.  43  &  44  Vict.  c.  18, 

(m)  Sect.  14.  repealing   sub-section   2   of  sect. 

(n)  Stat.  17  &  18  Yict.  c.  104,  3?  of  stat.  17  &  18  Vict.  c.  104. 
s.  18. 
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corporate  name.     No  notice  of  any  trust,  express,  ira-  ^o  t™sts 

^  1  1    •        1  •  entered  on  the 

plied,  or  constructive,  shall   be  entered  in  the  register  register. 

book  or  receivable  by  the  registrar ;  and,  subject  to  any 
rights  and  powers  appearing  by  the  register  book  to  be 
vested  in  any  other  party,  the  registered  owner  of  any 
sliip,  or   share  therein,  shall  have  power  absolutely  to 
dispose  of  such  ship  or  share  in  the  manner  prescribed 
by  the  Act,  and  to  give  effectual  receipts  for  any  money 
paid  or  advanced  by  way  of  consideration  (q).     But  the  Bnt  equities 
intention  of  the  Act  is,  that,  without  prejudice  to  the  fol-ced. 
provisions  contained  in  the  Act  for  preventing  notice  of 
trusts  from  being  entered  on  the  register,  and  without 
prejudice  to    the  powers  of   disposition  and  of  giving 
receipts  conferred  by  the  Act  on  registered  owners  and 
mortgagees,  and  without    prejudice  to  the    provisions 
contained  in  the  Act  relating  to  the  exclusion  of  un- 
qualified persons  from  the  ownership  of  British  ships, 
equities  may  be  enforced  against  owners  and  mortgagees 
of  ships  in  respect  of  their  interest  therein,  in  the  same 
manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property  (r).     Upon  the  Certificate  of 
completion  of  the  registry  of  any  ship,  the  registrar  ^®°^^  ^^' 
gives  a  certificate  of  registry  in  the  form  prescribed  by 
the  Act.     And  whenever  any  change  takes  place  in  the 
registered  ov/nership  of  any  ship,  then  if  such  change 
occurs  when  the  ship  is  at  her  port  of  registry,  a  memo- 
randum of  such  change  is  forthwith  indorsed  by  the 
registrar  on  the  certificate  of  registiy.     But  if  the  ship 
is  abseiit  from  her  port  of  registry,  then,  upon  her  first 
return  to  such  port,  the  master  must  deliver  the  certi- 
ficate of  registry  to  the  registrar,  and  he  is  to  indorse 
thereon  a  like  memorandum  of  the  change.     Or  if  she 
previously  arrives  at  any  port  where  there  is  a  British 


(n)  Stat.  17  &  18  Yict.  c.  104,  s.  3.     See  TFard  v.  Beck,  C.  P., 

s.  43.     SeeThefforlock,2?.B.  9   Jur.,   N.    S.    912;    13   C.   B., 

243  N.  S.  663  ;  Stapleton  v.  Hayvicn, 

(r)  Stat.  25  &  26  Vict.   c.  63,  2  Hiuist.  &  Colt.  918. 
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registrar,  such  registrar  shall,  upon  being  advised  by  the 
registrar  of  her  port  of  registry  of  the  change  having 
taken  pUice,  indorse  a  like  memorandum  thereof  on  the 
certificate  of  registry,  and  may  for  that  purpose  require 
the  certificate  to  be  delivered  to  him,  so  that  the  ship  be 
not  thereby  detained  (.s).  Provision  is  also  made  for 
the  granting  of  a  new  certificate  in  the  place  of  any 
Avhicli  may  be  delivered  up,  or  may  be  mislaid,  lost  or 
destroyed  (0-  The  certificate  of  registry  is  to  be  used 
only  for  the  navigation  of  the  ship,  and  is  kept  in  the 
custody  of  the  master,  and  is  not  subject  to  detention 
by  reason  of  any  title,  lien,  charge,  or  interest  whatso- 
ever which  any  owner,  mortgagee  or  other  person  may 
have  or  claim  to  liave  in  the  ship  described  in  sucli 
certificate  («'.)• 

Transfer  of  A  registered  ship  or  any  share  therein,  when  disposed 

sliips.  ^£  ^Q  persons  qualified  to  be  owners   of  British  ships, 

must  be  transferred  by  bill  of  sale,  and  such  bill  of  sale 
must  contain  such  a  description  of  the  ship  as  is  con- 
tained in  the  surveyor's  certificate,  or  such  other  descrip- 
tion as  may  be  sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,  and  must  be  according  to  the  form 
set  out  in  the  schedule  to  the  Act,  or  as  near  thereto  as 
circumstances  permit,  and  must  be  executed  by  the  trans- 
feror in  tlie  presence  of  and  be  attested  by  one  or  more 
witnesses  (x).  And  in  case  any  bill  of  sale,  mortgage,  or 
other  instrument  for  the  disposal  or  transfer  of  any  ship 
or  any  share  or  interest  therein,  is  made  in  any  form  or 
contains  any  particulars  other  than  the  form  and  par- 
ticulars prescribed  and  approved  for  the  purpose  by  or 
in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no 
registrar  shall  be  required  to  record  the  same  without 
the   express   direction   of    the   commissioners   of    her 

(s)  Stat.  17  &  18  Vict.  c.  104,  (u)  Sect.  f.O. 

s.  45.  (,/;)  Sect.  55.    See  Chustcauneuf 

(0  Sects.  47,  48,  53.  v.  Capcyron,  7  App.  Cas.  127. 
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Majesty's  customs  {y).  And  no  individual  can  be  regis- 
tered as  transferee  of  a  ship,  or  of  any  share  therein, 
until  he  has  made  a  declaration  in  a  prescribed  form, 
stating  his  qualification  to  be  registered  as  owner  of  a 
share  in  a  British  ship.  And  if  a  body  corporate  be 
transferee,  the  secretary  or  other  duly  appointed  public 
officer  of  such  body  corporate  must  make  a  similar 
declaration  (s).  The  bill  of  sale,  together  with  the 
required  declaration,  must  then  be  produced  to  the 
registrar  of  the  port  at  which  the  ship  is  registered, 
who  thereupon  enters  in  the  register  the  name  of  the 
transferee  as  owner  of  the  ship  or  share  comprised  in 
the  bill  of  sale,  and  also  indorses  on  the  bill  of  sale  the 
fact  of  such  entry  having  been  made  with  the  date 
and  hour  thereof.  All  bills  of  sale  are  entered  in  the 
register  book  in  the  order  of  their  production  to  the 
registrar  (ct). 

All  mortgages  of  any  ship,  or  share  therein,  are  to  Mortgage  of 
be  in  a  form  prescribed  by  the  Act,  or  as  near  thereto  ^"1^^' 
as  circumstances  permit ;  and  on  the  production  of 
such  instrument,  the  registrar  of  the  port  at  which  the 
ship  is  registered  is  to  record  the  same  in  the  register 
book  Qj).  Every  such  mortgage  is  to  be  recorded  by 
the  registrar  in  tfee  order  of  time  in  which  the  same  is 
produced  to  him  for  that  purpose,  and  the  registrar 
shall  by  memorandum  under  his  hand  notify  on  the 
instrument  of  mortgage  that  the  same  has  been  re- 
corded by  him,  stating  the  day  and  hour  of  such 
record  (c).  If  tfiere  is  more  than  one  mortgage  regis- 
tered, the  mortgagees  are  entitled  to  priority  one  over 
the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  register  book,  and  not  according 

(y)  Stat.  18  &  19  Vict.  c.  91,  (&)  Sect.  66  ;  Liverpool  BorougJi 

s.  11.  Bank  v.    Turner,   1   Jolin.  &  H. 

(2)  Stat.  17  &  18  Vict.  c.  104,  159  ;  2  De  Gex,  F.  &  J.  502. 

s.  56.  (c)  Sect.  67. 

(a)  Sect.  57. 
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to  tlir  (late  of  each  instrument  itself,  notwithstanding 
any  express,,  implied  or  constructive  notice  (d).  No 
mortgagee  is  to  be  deemed  by  reason  of  his  mortgage 
to  be  the  owner  of  a  ship,  or  of  any  share  therein,  nor 
is  the  mortgagor  to  be  deemed  to  have  ceased  to  be 
owner,  except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the  mort- 
gage debt  ((?).  Every  registered  mortgagee  is  to  have 
power  absolutely  to  dispose  of  the  ship  or  share  in 
respect  of  which  he  is  registered,  and  to  give  effectual 
receipts  for  the  purchase-money ;  but  if  more  persons 
than  one  are  registered  as  mortgagees  of  the  same  ship 
or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  court  capable  of  taking  cognizance 
of  such  matters,  sell  such  ship  or  share  without  the 
concurrence  of  every  prior  mortgagee  (/).  Mortgages 
of  ships  are  not  to  be  affected  by  the  bankruptcy  of  the 
mortgagor  (g)  ;  and  a  form  is  provided  for  the  transfer 
of  mortgages  (h).  And  whenever  an}'  registered  mort- 
gage shall  have  been  discharged,  the  registrar,  on  pro- 
duction of  the  mortgage  deed  with  a  receipt  for  the 
mortgage  money  endorsed  thereon,  duly  signed  and 
attested,  makes  an  entry  of  the  discharge  of  such  mort- 
gage in  the  register  book  ;  and  upon  such  entry  being 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee^ 
vests  in  the  same  persons  in  whom  the  same  would 
(having  regard  to  intervening  acts  and  circumstances, 
if  any)  have  vested  if  no  such  mortgage  had  ever  been 
made  (i). 

Provision  is  made  enabling  any  registered  owner  to 

(d)  Stat.  17  &  18  Vict.  c.  104,  Gex,   Jones   &   Smith,    500  ;    13 

s.  69.  W.  R.  283  ;  34  L.  J.,  Chan.  196  ; 

(c)  Sect.  70.    See  jEuropean  Co.  FmscIcii  v.  Pope,  37  L.  J.,  N.  S., 

V.  Moyal  Mail  Co. ,  4  K.  &  J.  676  ;  Exch.  137  ;  Law  Rep.,  3  Exch.  269. 

Dickinson  v.  Kitchen,  8  E.  &  B.  (/)  Stat.  17  &  18  Vict.  c.  104, 

789  ;  Marriott  V.  The  Anchor  Re-  s.  71. 

versionary  Comjmny,  Limited,    2  (c/)  Sect.  72. 

Giff.    457  ;    Collins  v.    Lamport,  (h)  Sect.  73 

L.  C,  11   Jur.,  N.   S.    1  ;  4  De  (i)  Sect.  68. 
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empower  any  other  person  or  persons  to  sell  any  entire 
ship,  or  to  mortgage  any  ship  or  any  share  therein,  at 
any  place  out  of  the  country  or  possession  in  which  the 
port  of  registry  of  the  ship  is  situate.     For  this  purpose  Certificates  or 
what  are  called   certificates  of  sale  or  mortgage  are  lnortW£^i^ 
granted  by  the  registrar  on  certain  conditions  men- 
tioned in  the  Act,  and  in  forms  set  out  in  the  schedule 
thereto  (k).     The  above  are  tlie  principal  provisions  of 
the  Act  so  far  as  relate  to  the  conveyance  of  ships.     For 
more  particular  information  the  reader  must  be  referred 
to  the  Acts  themselves,  which  are  of  great  length.     It  Exempt  from 
may,  however,  be  added,  that  all  instruments  used  in'  '    ^'    "'^' 
carrying  into  effect  that  part  of  the  Act  which  relates  to 
British  ships,  their  ownership  and  registry,  are  exempt 
from  stamp  duty  (I). 

The  most  striking  difference  that  there  is  in  point  of  Ships  subject 
law  between  ships  and  other  chattels  is  owing  to  the  law^^"  "^^'^ 
fact  that  ships  have  been  subject  to  maritime  law,  as 
administered  by  the  High  Court  of  Admiralty,  of  which 
the  jurisdiction  is  now  vested  in  the  High  Court  of 
Justice.     According  to  the  law  administered  under  the 
admiralty  jurisdiction  of  the  Court,  there  are  certain 
claims  which  attach  upon  a  ship  herself,  irrespective  of 
the  ownership  thereof     Such  claims  may  be  enforced  Aclmiralty 
by  proceedings  and  process  in  rem,  that  is,  by  an  action  ^  ^°^^  "''  '""* 
against  the  ship  in  the  Admiralty  Division,  arrest  of 
the  ship  lierself  when  lying  at  a  port  within  the  juris- 
diction, and  by  sale  of  the  ship,  and  application  of  the 
proceeds  of  sale  in  default  of  the  owner's  appearance 
to   answer   for   the    demand  (m).     One  foundation  of 
proceedings  in  rem  against  a  ship  is  a  maritime  lien,  Maritime  lieu. 
which  is  not  a  mere  right  to  retain  possession,  like  a 

(k)  Sect.  76  ct  seq.     See  Orr  v.  Kotes  of  Cases,  173  ;  Castrique  v. 

Dickinson,  John.  1.  Imric,    L.    K.,    4    H.     L.    414  ; 

(?)  Sect.  9.  Kulesof  the  Supreme  Court,  ISSo' 

(7/1)  The  Trcmont,  1  W.   Rob.  Order  XIII.,  rules  12,  13. 
1C3,   164  ;   live    Westmoreland,   4 

W.P.P,  G 
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common  law  lien  (n),  but  is  a  claim  or  privilege  upon 
a  thing  to  be  carried  into  effect  by  legal  process.  This 
claim  or  privilege  travels  with  the  thing  into  whoseso- 
ever possession  it  may  come.  It  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and  when 
carried  into  effect  by  legal  process,  by  a  proceeding 
ill  rem,  relates  back  to  the  period  when  it  first  at- 
Collision.  tached  (o).  Collision  at  sea  gives  rise  to  a  maritime 
lien  for  damages  attaching  upon  the  ship  in  fault ;  and 
such  a  lien  may  be  enforced  against  the  ship,  even 
though  she  may  have  been  sold  after  the  collision  to 
a  bond  fide  purchaser  without  notice  of  any  such 
Salvage.  liability  (p).     Salvage  services  rendered  to  a  ship  also 

Mariners'  and  give  rise  to  a  maritime  lien  (q).     And  a  maritime  lien 

master's  attaches  upon  a  ship  for  mariners'  wages  (r).    A  similar 

wages.  ^  .        ^  n  1 

lien  has  been  given  by  statute  for  a  master  s  wages  and 

disbursements  (s).     But  it  is  now  settled  that  by  the 

law  of  Endand  there  is  no  maritime  lien  for  necessaries 

supplied  to  a  ship  [t). 


Necessaries 
h^upplieJ  to 
ship. 


284,  285  ;  C.   A.,    The  Hcinrkh 
Bjorn,  10  P.  D.  54. 


{n)  See  ante,  pp.  39 — 43. 

(o)  Havmer  v.  Bell  {The  Bold 
Bacclcuch),    7   Moo.    P.   C.    267, 

( p)  Ilarmer  v.  Bell,  ubi  sup.  ;  The  Nymjjh,  Swab.  86  ;  The  Charles 
Amelia,  L.  R.,  2  A.  &  E.  330  ;  see  Tlie  Heinrich  Bjorn,  11  App.  Cas. 
282 — 284.  This  liability  of  a  ship  for  daniaf^e  done  by  her  appears  to 
be  a  survival  of  a  principle  of  eai'ly  law,  that  an  inanimate  tiling  which 
lias  been  the  cause  of  damage  must  be  forfeited  or  surrendered  to  the 
injured  parly.  By  the  general  maritime  law,  adopted  in  other  countries 
than  England,  the  shipowner  is  freed  from  liability  on  surrendering  a 
ship  which  has  done  damage  to  another.  But  the  common  law  of 
England  did  not  recognise  this  limitation  of  the  shipowner's  liability. 
The  principle  of  maritime  law  has,  however,  been  adopted  by  the  legis- 
lature ;  and  the  shipowner's  liability,  on  events  occurring  without  his 
actual  fault  or  privity,  is  now  limited  by  statute  to  an  amount  varying 
with  the  tonnage  of  his  vessel.  See  Holmes  on  the  Common  Law, 
Lecture  I.  :  Lloyd  v.  Guibert,  L.  R.,  1  Q.  B.  115  ;  .stats.  53  Geo.  III. 
c.  159  ;  17  &  18  Vict.  c.  104,  s.  504,  506;  25  &  26  Vict,  c,  63,  s.  54  ; 
1  Maude  &  Pollock  on  Merchant  Shipping,  76,  83,  4th  ed. 

(7)  See  the  Heinrich  Bjorn,  10       s.  191  ;  24  Vict.  c.  10,  s.  10  ;  .see 


P.  D.  44,  52  ;  11  App.  Cas.  270 
279,  282. 

(r)  Abbott  on  Merchant  Ship- 
ping, 476,  5th  ed.  ;  490,  12th 
ed.  ;  see  TJie  Elin,  8  P.  D.  39, 
129. 

(s)  Stats.  17  &  18  Vict.  c.  104, 


The  Mary  Ann,  L.  R.,  1  A.  &  E.  8. 
(0  The  Neptune,  3  Kuapp.  94  : 
The  Ocean,  2  W.  Rob.  368  ;  The 
India,  32  L.  J.  N.  S.,  P.  M.  &  A. 
185  ;  The  Bio  Tinto,  9  App.  Cas. 
356;  The  Heinrich  Bjorn,  10 
P.    D.    44  ;    11    App.    Cas.    270. 
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A  maritime  lien  upon  a  ship  may  also  be  created  by  Bottomry. 
a  bottomry  bond.  Bottomry  is  a  contract  whereby  a 
vessel  is  hypothecated  by  her  owner  or  master  for  the 
payment,  in  the  event  of  her  voyage  terminating  success- 
fully, of  money  advanced  to  him  for  the  necessary  use  of 
the  vessel,  together  with  interest  ;  Avhich  interest,  in  con- 
sideration of  the  risk  incurred,  is  generally  far  beyond  five 
per  cent.,  formerly  the  legal  rate,  and  is  known  as  mari- 
time interest.  The  name  of  bottomry  is  given  to  such  a  Maritime 
contract  because  the  ship's  bottom  or  keel  is  said  to  be  ^^  '^'^^^ ' 
pledged  thereby  {u).  It  is  of  the  essence  of  bottomry 
that  the  lender  should  take  upon  himself  the  maritime 
risk  ;  that  is,  that  the  money  should  be  repayable  only 
in  the  event  of  the  ship's  safe  arrival  (»).  A  bottomry 
bond  does  not  pass  the  propert}^  in  the  ship,  but  attaches 
a  claim  upon  her  enforceable,  like  any  other  maritime 
lien,  by  an  admiralty  action  in  rem  against  the  ship  (x). 
Bottomry  bonds  are  usually  given  by  the  masters  of 
ships  at  foreign  ports  to  raise  money  not  procurable 
otherwise  for  necessary  repairs  to  the  ves'sel  (y).  The 
master  of  a  ship  may  charge  her  with  the  repayment  of 
money  advanced  upon  bottomry  in  a  case  of  necessity, 
but  not  otherwise ;  and  only  after  communicating  with 
her  owner,  if  communication  be  practicable  (z).  And  to 
give  validity  to  a  bottomry  bond  given  by  a  ship's 
master  there  must  be  not  only  the  necessity  of  ob- 
taining what  is  requisite  to  enable  the  ship  to  proceed 

The   civil  law  and   the    laws   of  supplied  in  a  home  port,  liut  to 
those     countries      which     have  recognise  a  maritime  lien  for  re- 
adopted    its    principles,    give    a  pairs  done  to  a  ship  in  a  foreign 
maritime  lien  fur  necessaries  sup-  port  ;  1  Bell's  Conim.  525 — 528  ; 
plied  to  a  ship ;  Abbott  on  Mer-  573—576,  7th  ed. 
chant  Shipping,  108,  5th  ed.  ;  1  (u)   The  Atlas,  2  Hagg.  48,  52, 
Maude    &    Pollock   on   Merchant  57,   73  ;    Stainhank   v.    Fcnninq, 
Shipping,     96,     4th     ed.      The  11  C.  B.  51,  87—89  ;  Stainbcmk 
American  law  gives  a    maritime  v.  Shepard,  13  C.  B.  418. 
lien   for    necessaries    supplied    to  (.x-)  Stainhank   v.    Shepard,   13 
foreign   ships  ;  see    The    General  C.  B.  418,  441,  442. 
Smith,    4    Wheaton,     438  ;     The  {y)  The  Zodiac,  1  Hagg.  325. 
Rrir/  Nestor,  1  Sumner,  73.     The  {z)  Kleinivort  d:   Co.   v.    Cassa 
Scotch   law   appears    to    be    the  Marilima  of  Genoa,  2  App.  Cas. 
same  as  our  own  as  to  necessaries  156. 

c;  2 
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(iM  hvv  voyage,  but  also  the  necessity  of  raising  the 
money  upon  bottomry  on  account  of  the  impossibility 
of  procuring  it  in  any  other  way  (a).  A  bottomry  bond 
given  by  the  owner  of  a  ship  must  be  based  on  a  like 
necessity  in  order  to  create  a  lien  giving  the  bondholder 
priority  to  mortgagees  (b).  Either  the  owner  or  master 
may  make  himself  personally  liable  as  well  as  the  ship 
upon  a  bottomry  contract  (c).  But  the  master  has 
no  authority  to  make  the  owner,  as  well  as  the 
ship,  liable  upon  a  bottomry  bond ;  he  can  bind  the 
Sale  of  shii-  ship  Only  when  the  necessity  arises  (d).  The  master 
i>y  master.  ^^  ^  j.|^jp  ^la^s  uo  authority  to  sell  her,  except  in  a  case 
of  urgent  necessity  (e). 

Claims afrainst      There    are    also    claims    which    may   be  enforced 

a  ship  giviuf,'    j^o-ainst  a  ship  under  the  admiralty  iurisdiction  as  ex- 
no  maiitnne       •=>  ^  .  . 
lien.               tended  by  statute  (/),  but   do    not  give    rise    to   any 

maritime  lien  :  as  claims  for  towage  {fj)  or  for  neces- 
saries supplied  to  a  foreign  ship  ;  or  to  any  ship  whose 
owner  is  not  domiciled  in  England  or  Wales,  elsewhere 
than    in    the    port    to    which    she    belongs  (h).     Such 

(a)  The  Nelson,  1  Hagg.  169,  is  not  payable ;  Stainhank  v. 
175  ;  The  Reliance,  3  Hagg.  74  ;       Shepard,  13  C.  B.  443,  444. 

The  Prince   of  Sa.te  Cobourrj,    3  (c)  As   where  a  ship   has  put 

JIoo.    P.     C.     1  ;     The   Kanmk,  into  port  in  need  of  extensive  re- 

L.    R.,   2  A.  &  E.  289,  2   P.  C.  pairs  and  the  master  can  raise  no 

50.5  ;  The  Pontida,  9  P.  D.  102,  money  on  bottomry  or  otherwise, 

177.  and    communication     with     the 

(b)  Tlic  Duhc  of  Bedford,  2  owner  is  impracticable  ;  see  The 
Hagg.  294  ;  The  Royal  Arch,  Segrcdo,  otherwise  Eliza  Cornish, 
Swab.  269.  1  Spk.   Ecc.  &  Ad.  36,  46  ;  The 

(c)  Willis  V.  Palmer,  7  C.  B.,  Glasgow,  Swab.  145  ;  The  3far- 
N,    S.    360,    361  ;     AYilliams    &  f/arct,  ihid.  382. 

Brace's  Admiralty  Practice,  52.  '    ( /)  Stats.   3  &  4  Vict.   c.    65, 

{d)  Stainbank  v.   Fcnning,    11  s.  6  ;  24  Vict.  c.  10,  s.  5. 

C.  B.  51,    88,  89;  Stainbank  v.  {g)  The  Princess  Alice,    3   W. 

Shepard,    13    C.    B,    418.     The  Eob.    138  ;     see    The    Hcinrich 

master  may,  however,  render  the  Bjorn,  10  P.  D.  52,  53  ;  11  App. 

owner  personally  liable  to  repay  Cas.  283. 

money  advanced  on  bottomry,  by  (h)  The  Alexander,  1  W.  Rob. 

giving  bills  of    exchange   drawn  346,  360  ;  The  Sophie,  ibid.  368, 

on    the     owner    as    a    collateral  369  ;  The  Pacific,  Br.  &  L.  243  ; 

security  ;   in   which   case,    if  the  The  Tico   Ellens,  L.  R.,  4   P.  c' 

bills  are  honoured,  the  bottomry  161  ;  The  Rio  2' into,  9  App.  Cas! 

is  discharged,    and,  though    the  356  ;  The  Hcinrich  Bjorn,  10  p" 

ship  arrive,  the  maritime  interest  D.  44,  54  ;  11  App.  Cas.  270,  277 
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clciims  do  not  attach  upon  the  ship  at  the  time  they 
arise  or  until  the  ship  is  arrested  in  the  action  to  en- 
force them.  They  cannot  therefore  be  enforced  against 
the  ship,  if  her  ownership  be  transferred  before  her 
arrest.  For  the  ship  can  only  be  arrested  on  such 
claims  while  she  remains  the  property  of  an  owner 
personally  liable  to  satisfy  them  (Jc). 

The  Court  of  Admiralty  also  had  jurisdiction,  exer-  Admiralty 
,  ,      ,  .  .  c  •         X  -  i  urisdictiou 

cisable  by  process  t  ]i  rem,  m  a  cause  or  possession,  to  ^^  „-^^^  ^q^_ 

take  a  ship  out  of  the  possession  of  a  wrong-doer,  and  session  of  a 
put  her  into  the  possession  of  the  rightful  owner  (i). 
Formerly  this  jurisdiction  did  not  extend  to  tlie  de- 
cision of  questions  of  title  or  ownership,  but  was  con- 
hned  to  effecting  transfer  of  possession.  It  could  not 
be  exercised,  therefore,  in  cases  where  conflicting  claims 
of  title  or  ownership  were  asserted  in  good  faith  (j). 
But  a  statute  of  the  year  1840  gave  to  the  Court  of 
Admiralty  jurisdiction  to  decide  all  questions  as  to  the 
'title  to  or  ownership  of  any  ship  or  vessel  arising  in 
any  cause  of  possession,  salvage,  damage,  wages,  or 
bottomry,  which  should  thereafter  be  instituted  in  the 
said  Court  (k).  So  that  the  rightful  owner  of  a  ship  in 
the  possession  of  another  may  now  proceed  to  assert 
his  title  thereto  in  an  admiralty  action  in  rem,  obtain- 
ing the  arrest  of  the  ship,  and  may  recover  possession 
of  her  upon  establishing  his  claim  (/). 


(A)  See     note     on     i^vecediug  title   depending  on    the    law   of 

page.  prize  ;   'The   Countess   of  Laucler- 

[i)  Re  Blancliard,  2  B.    &   C.  dale,   4  Eob.  283  ;  The  Victoria, 

244  ;  The  Lagan,  3  Hagg.  Adni.  Edw.  97. 
Eep.  418.  {k)  Stat.    3   &   4    Vict.    c.   65, 

{j)  The  JFarrior,  2  Dod.  288  ;  s.  4. 
TJie  Pitt,    1  Hagg.   A.   R.   240  ;  [1)  See  The  Segrcdo,  otherwise 

The  John,   2  Hagg.   A.  R.  305  ;  Eliza  Cornish,  1  S]ik.  Ecc.  &  Ad. 

see  also  The  Guardian,  3  Rob.  93  ;  36  ;  The  Glasgow,  Swab.  145  ;  The 

The     Aurora,     ibid.     133;     The  Empi-ess,  ibid.  160  ;  The  Margaret 

Sisters,    ibid.    213.     The    Conrt  Mitchell,  ibid.  382  ;  Rules  of  the 

would,    however,    in  a   cause  of  Supreme  Court,   1883,  Appendi.x; 

possession,    decide    questions   of  A.  Ft.  III.  s.  6,  H.  No.  9. 
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A.liiiiialty  The  Court  of  Admiralty  also  possessed  an  exceptional 

i"'S  n'.  jurisdiction  in  the  case  of  part  owners  of  a  ship,  to  give 
ownors  of  a  possession  of  the  ship  to  the  owners  of  a  majority  of  the 
' "''  shares,  hut  to  restrain  them  from  sending  the  ship  on 

a  voyage  against  the  will  of  the  owners  of  the  minority 
of  shares,  without  giving  security  for  her  safe  return. 
This  jurisdiction  was  enforceable  Ly  arrest  of  the  ship 
in  a  cause  of  possession  or  restraint  as  the  case  might 
be  (m).  The  jurisdiction  of  the  Court  of  Admiralty 
did  not  extend  to  the  determination  of  questions 
of  account  or  title  between  co-OAvners  {n).  But  the 
Admiralty  Court  Act,  1861  (o),  conferred  on  the  High 
Court  of  Admiralty  jurisdiction  to  decide  all  ques- 
tions arising  between  the  co-owners,  or  any  of  them, 
touching  the  ownership,  possession,  employment  and 
earnings  of  any  ship  registered  in  any  port  in  England 
or  Wales,  or  any  share  thereof;  and  it  empowered  that 
court  to  settle  all  accounts  outstanding  and  unsettled 
between  the  j^arties  in  relation  thereto,  and  to  direct 
the  ship  or  any  share  thereof  to  be  sold,  and  to  make 
such  order  in  the  premises  as  to  the  court  should  seem 
fit  (2>).  The  same  Act  also  gave  the  Court  of  Admiralty 
jurisdiction  over  any  claim  in  resjDect  of  any  mortgage 
duly  registered  according  to  the  provisions  of  the 
Merchant  Shipping  Act,  1854(5). 

Aihuiraliy  By  the  Judicature  Act  of  1873  the  jurisdiction  of  the 

oThi^  Court  High  Court  of  Admiralty  was  transferred  to  and  vested 

..r  Justicp.       in  the  High  Court  of  Justice  (r),  as  from  the  1st  of 

November,  1875  (s) ;  and  all  matters  and  causes  which 

AYould  have  been  within  the  exclusive  coo^nizance  of  the 


(m)  Ee  Blancliard,  2  B.  &  C.  (o)  Stat.  24  Vict.  c.  10. 

244,   248;   The  Apollo,  1   Hagg.  {p)  Sect.  8. 

306  ;  The  Valiant,  1  AV,  Kob.  64;  {q)  Sect.  11.      See  also   sects. 

m  Kenty  Lush.  495.  'lU.  W^  10,  12,  and  13. 

^if  Billy  V.    Goodson,  2  TVIer.  (r)  Stat.  3G  &  37  Vict.  c.  66,  s. 

77  ;  The  Apollo,   1   Hagg.    313  ;  16. 

Castdli  V.  Cook,  7  Hare,  89,  97.  (.s)  Stat.  37  &  38  Alct.  c.  83. 
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Court  of  Admiralty  were  assigned  to  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  (0- 
All  suits  which  were  commenced  by  a  cause  in  rem  or 
in  'personam  in  the  Court  of  Admiralty  are  now  insti- 
tuted by  a  proceeding  called  an  action  (ii).  Some  of  County 
the  county  courts  now  possess  Admiralty  jurisdiction  {x).  ^°"^  ^' 

Sometimes  a  vessel  is  hired  for  a  given  voyage.  The  Charter- 
instrument  by  which  such  hiring  is  effected  is  termed  a 
charter-party  (y).  Whether  the  legal  possession  of  the 
ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 
provide  the  seamen,  and  keep  the  vessel  in  order  (s). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  called  a  general  ship.  The  receipt  General  ship, 
for  the  goods  given  by  the  master  is  called  the  hill  of  Bill  of  lading. 
lading  :  it  states  that  the  goods  are  to  be  delivered  to 
the  consignee  or  his  assigns  ;  and  by  the  custom  of 
merchants,  the  bill  of  lading,  when  endorsed  by  the  con- 
signee with  his  name,  becomes  a  negotiable  instrument 
the  delivery  of  which  passes  the  property  in  the  goods  (a) ; 
but  it  was  formerly  held  that  the  right  to  sue  upon  the 
contract  contained  in  the  bill  of  lading  to  carry  and 
deliver  the  goods  did  not  pass  by  the  indorsement  (6). 
It  is,  however,  now  enacted,  that  every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
therein  mentioned  shall  pass  upon  or  by  reason  of  such 
consignment  or  indorsement,  shall  have  transferred  to 

[t)  Sect.  34.  34   Vict.    c.    97,    Schedule,    tit. 

(it)  Rules  ofthe  Supreme  Court,  Charter-party,  and  see  sects.  66, 

1883,  Order  I.,  rule  1.  67  and  68. 

(x)  Stats.  31  &  32  Vict.  c.  71  ;  (^)  Dcan\.  Hogg,  10  Biug.345  ; 

32  &  33  Vict.  c.  51.  Fenton  v.   City  of  London  Steam 

{y)  The  stamp  duty  on  a  char-  Packet  Gompamj,  8  Ad.  &  Ell.  835. 
ter-'party  is  now  si.xi)ence.     Stat.  {a)  Oaldivell  v.  Ball,  1  T.  Rep. 

28    &    29  Vict.  c.   96,    s.  7  ;    re-  205,  216  ;  see  a7ite,  p.  51. 
pealed  by  stat.   33  k  34  Vict.  c.  {b)  Thompson  v.    Dominy,    14 

99,  and  re-enacted  hy  stat.  33  &  Mee.  &  Wels.  403. 
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and  vested  in  liim  all  rights  of  suit,  and  be  subject  to 
the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made 
Kivi-lit.  with  himself  (c).     The  money  payable  for  the  hire  of  a 

ship,  or  for  the  carriage  of  goods  in  it,  is  the  freight 
Avhich,  Avhethcr  accrued  or  accruing,  is  assignable  in  the 
same  manner  as  any  other  ordinary  chose  in  action  (t?). 
Ki;;ht  of  But  in  the  case  of  a  mortgage  of  a  ship,  the  mortgagee 
fivH^t'"' '^°  whose  mortgage  is  first  registered,  obtains,  by  taking 
actual  {(')  or  constructive  (/)  possession,  a  legal  right  to 
the  freight,  with  all  tlie  advantages  which  equity  gives 
to  a  legal  ow^ner,  in  the  event  of  a  conflict  of  claims  {g). 
The  delivery  of  goods  imported  from  foreign  parts,  and 
the  lien  of  the  shipowner  for  their  freight,  are  now 
regulated  by  the  provisions  of  the  Merchant  Shipping 
Act  Amendment  Act,  1862  (li). 

15ottomry  The  necessity,  which  authorizes  the  master  of  a  ship 

iVeMi't'iud  ^'  ^^  ^^"^  ^®^'  ^y  ^"^^y  ^^  bottomry,  may  authorize  him  to 
.■argo.  hypothecate  freight  and  cargo  along  with  the  ship  by  a 

bottomry  bond.  But  he  can  only  so  bind  the  cargo,  with 
prospect  of  benefit  to  the  cargo  (/) ;  and  before  doing  so 
he  must  communicate  with  cargo-owners  if  practi- 
Itcspondentia.  cable  {k).  Respondentia  is  a  contract  of  similar  nature 
to  bottomry,  but  entered  into  wdth  respect  to  cargo  only. 
At  common  law  a  contract  of  respondentia  confers  no 
right  of  property  in  or  lien  upon  the  goods  hypothe- 

(c)  Stat.  18  &  19  Vict.  c.  Ill,  V.-C.  M.,  Law  Eep.,  14  Eq.  32  ; 
s.  1.  See  Sewell  v.  Burdick,  10  Keith  y.  Burrows,  2  C.  P.  D.  163  ; 
i\pp.  Cas.  74.  2  App.  Cas.  636. 

[d)  Douglas  v.  Facssdl,  4  Sim.  {h)  Stat.  25  &  26  Vict.  c.  63, 
524  ;  1   M.  &  K.    488  ;  Leslie  v.  ss.  66—78. 

Guthrie,  1  New  Cases,  697 ;  Bind-  (t)  The  Gratitudinc,  3  Rob.  240  ; 

my  V.  Gibhs,  22  Beav.  522.  The  Lizzie,  L.  E.,  2  A.  &  E.  254  ; 

(c)£yoy;?tv.  ra?i?icr,  LawRep.,  The   Karnak,   ib.   289;    2  P.   C. 

3  Ch.  Ap.  597.  505  ;  The  Omuard,  L.  R.,  4  A.  & 

(/)  PMsden  V.  Porie,  Law  Rep.,  E.  38  ;  The  Bontida,  9  P.  D.  102, 

3  Ex.  269.  177. 

(g)    Liverpool    Marine     Credit  {k)  Klcimvort  tfc    Co.   v.   Cassa 

Company  Y.  Wilsmi,  Law  Rep.,  7  3/aritima  of  Genoa,  2  App.  Cas. 

Ch.  Ap.  507  ;   IFilson  v.  Wilson,  156. 
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cated,  the  borrower  only  being  personally  liable  in  the 
event  of  the  safe  termination  of  the  voyage  (l).  But  the 
holder  of  a  respondentia  bond  given  by  the  master  of 
ship  and  warranted  by  the  necessity  of  the  case,  may 
enforce  it  against  the  cargo  under  the  admiralty  juris- 
diction of  the  Court  {m).  The  master  of  a  ship  has  no  Sale  of  cargo 
authority  to  sell  any  part  ot  the  cargo,  except  m  a  case  master, 
of  necessity,  where  he  cannot  communicate  with  the 
cargo-owner  {n). 

An  incident  of  the  carriage  of  goods  by  sea  is  the  General 
liability  of  the  several  persons  interested  in  the  ship, ''^^^^^^'^' 
freight,  and  cargo  to  contribute  rateably  to  indemnify 
a  person  who  has  suffered  loss  by  the  sacrifice  volun- 
tarily and  properly  made  of  some  portion  of  the  ship 
or  cargo  to  secure  the  general  safety  of  the  whole.   Such 
a  contribution  is  called   a   general  average  contribu- 
tion (o).     The  jettison,  or  throwing  overboard  of  part  of  Jettison. 
the  cargo   in  order  to  save  the  ship,  is  the  simplest 
instance  of  a  case   of  general  average  (p).     But   the 
principle  extends  to  all  loss  which  arises  in  consequence 
of  extraordinary  sacrifices  made  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo  (q).   The  ship-  Lien  for 
owner  has  a  lien  on  cargo  liable  to  contribution  for  average. 
general  average  (r).     But  no  maritime  lien  arises  from 
liability  to  general  average  contribution  (.s). 

(!)  2  Black.  Comm.  457;  Busk  [p)  See  ButJcr  v.   Wildman,  3 

V.  Fcarmi,  4  East,  319.  B.  &  A.  398  ;  Hallctt  v.  Wigram, 

{m)  Cargo    Ex  Sultan,    Swab.  9  C.  B.  580. 

504.  {q)  Birklcy  v.  Prcsgrave,  1  East, 

{n)  Australian  Steam  Naviga-  220  ;    Svcnsdtn  v.    Wallace,    13 

Hon  Compamj  v.  Morse,  L.   E.,  4  Q.  B.  D.  69  ;  10  App.  Cas.  404. 

r.  C.  222,  228  ;  Atlantic  Mutual  (r)  Simonds  v.   White,  2  B.  & 

Insurance  Company  v.  Etith,  16  C.  811.     See  Ifuth  v.  Lamport,  16 

Ch.  D.  474,  481.  Q.  B.  D.  442,  735. 

(o)  1  Maude  &  Pollock  on  JMer-  {s)  The  North  Star,  Lush.  45. 
chant  Shipping,  425 — 437,  4th  ed. 
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CHAPTER  I. 

OF  ACTIONS   EX   DELICTO. 

It  has  been  observed  ((0  that  things  personal  are  either 
in  possession  or  in  action  ;  and  that  the  term  choses  in 
action  was  apphed  to  things,  to  recover  or  reahse  which, 
if  wrongfully   withheld,   an   action    must    have   been 
brought.     Personal  things  in  action  are  of  course  re- 
coverable by  personal  actions;  and  these,  as  we  have 
seen  {b),  were  brought  to  enforce  an  obligation  imposed 
on  the  defendant  personally  to  make  satisfaction  to  the 
plaintiff  for  a  Avrong  or  for  a  breach  of  contract.     Now, 
by  the  common  law  of  England,  the  satisfaction  which 
a  man  is  bound  to  make  for  such  a  violation  of  right  is 
the  payment  of  money  as  damages  (c).     Thus  the  right 
to  bring  a  personal  action  is  a  thing  valuable  in  money  ; 
and  in  this  aspect  it  may  be  included  in  what  is  called 
property,  using  the  term  iwoi^fty  in  the  wide  sense 
of  all   the   rights  a  man  has,  which  are  valuable   in 
money  {d).     It  is,  however,  worthy  of  remark  that  the 
benefit  of  an  ohlujation ,  being  the  right  to  some  act 
or  forbearance  on  the  part  of  a  particular  person  (e),  is  a 
right  of  a  very  different  nature  to  the  right  of  property 
or  ownership,  strictly  so  called,  which  is  a  right  to  some 


(a)  Ante,  p.  9. 

\l>)  Ante,  p.  4. 

(c)  Co.  Litt.  257  a  ;  Com.  Dig. 
tit.  Damages ;  Bac.  Abr.  tit.  Dam- 
ages.    See  ante,  p.  4,  aud  n.  {i). 

{cl)  See    ante,    p.    9,    n.    (y)  ; 


Principles  of  the  Law  of  Real 
I'lopuity,  p.  14,  n.  (c),  15tli  ed.; 
p.  14,  n.  (f/),  16th  ed. 

(t)  Bract,  lib.  iii.  cap.  2,  fo. 
99  ;  cap.  3,  par.  2,  fo.  102  a  ;  Brit- 
ton,  liv.  1,  ch.  29,  §  2,  fo.  61  b. 
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thing  availing  against  all  the  world.  And  the  former 
right  is  included  in  property  (in  the  wide  sense  of  the 
word)  only  in  so  far  as  it  is  valuable  in  money,  that 
is,  capable  of  being  exchanged  for  the  ownership  of 
money  (/). 

The  principle  of  the  payment  of  money  as  compen- 
sation for  an  injury  appears  in  our  earliest  laws,  and  is 
perhaps  the  most  important  step  in  procuring  the  sub- 
stitution of  an  appeal  to  law  for  the  exercise  of  private 
vengeance  (g).  And  damages  still  remain  the  apj^ro- 
priate  compensation  recoverable  in  an  action  at  law  for 
a  trespass  or  violation  of  right.  Formerly  actions  for 
damages  could  only  be  brought  in  the  courts  of  common 
law.  The  Court  of  Chancery,  though  it  possessed 
special  jurisdiction  of  its  own  to  issue  an  injunction  to 
restrain  the  commission  or  continuance  of  certain  wrongs 
and  to  decree  the  specific  performance  of  contracts  of  a 
certain  class  (It),  had  in  general  no  power  to  award 
damages  [i).  But  by  a  statute  of  the  year  1858,  com- 
monly called  "Lord  Cairns'  Act,"  the  Court  of  Chancery 
Avas  empowered  to  award  pecimiary  damfjges,  either  in 
addition  to  or  in  substitution  for  an  injunction  or 
specific  performance  (k).  By  the  Judicature  Acts  of  Judicature 
187f3  to  1875  the  original  jurisdiction  both  of  the  courts  _?i875.  '"^ 
of  common  law  and  the  Court  of  Chancery  Avas  trans- 
ferred to  and  vested  in  the  High  Court  of  Justice  as 
from  the  1st  of  November,  1875  (l).     The  Act  of  1873 

(/)  See   Savigny,    System   des  (/.■)  Stat.   21  &  22  Vict.  c.   27, 

heutigen  roniisclieu  Eeclits,  Vol.  I.  s.  2,  now  repealed  by  stat.  46  &  47 

§  53,  pp.  338 — 340.  Vict.  c.  49,  saving  the  jurisdiction 

(g)  See  Thorpe,  Ancient  Laws  thereby  established,  and  reserving 

&  Institutes  ot  England,  Vol.   I.  the  power  of  niakingliulesofC'oiirc 

p.  3,  n.  (/)  ;  Holmes  on  the  Com-  as  to  the  matters  contained  there- 

nion  Law,  Lect.  1.  \\\;  Lciccrs  \.  Earl  of  Shafteshitry, 

{h)  Chieliy  for  the  purchase  cr  L.  R.,   2  Eq.  270  ;  Krcld  v.  Bur- 

leasing  of  land.  rcU,  7  Ch.  D.  551,  11  Ch.  D.  146  ; 

(i)  Gilbert,   Forum    Romanum,  Fritz  v.  Hohson,  14  Ch.   D.  542  ; 

ch.   xii.   p.   219  ;    Story's   Equity  Saycrs  v.  Collier,  28  Ch.  D.  103, 

Jurisprudence,    ch.    xix.    vol.    ii.  107,  108. 

]..  122,  13th  ed.  {I)  Stats,   36  k  37  Vict.  c.  66, 
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Divisions  of  divided  the  High  Court  of  Justice  into  five  divisions, 
.^'j\\sSr  namely,  the  Chanceiy  division,  the  Queen's  Bench 
liivision,  the  Common  Pleas  division,  the  Exchequer 
division,  and  the  Probate,  Divorce,  and  Admiralty  di- 
vision. To  each  of  tlie  four  last-named  divisions  were 
ussiirned  all  causes  and  matters  which,  if  the  Act  had 
not  passed,  Avould  have  been  within  tlie  exclusive  cog- 
nizance of  the  Court  or  Courts  from  which  the  division 
took  its  name  (m).  But  the  Queen's  Bench,  Common 
Pleas  and  Exchequer  divisions  of  the  Court  are  now 
united  and  consolidated  in  one  division,  called  the 
Queen's  Bench  division  (n).  To  the  Chancery  division 
were  assigned  certain  specified  causes  and  matters,  which 
were  previously  within  the  exclusive  jurisdiction  of  the 
Court  of  Chancery,  including  the  specific  performance 
of  contracts  between  vendors  and  purchasers  or  for  leases 
of  real  estate  (o).  Subject  to  the  provisions  of  the  Judi- 
cature Acts  and  to  any  rules  of  Court,  and  to  the  power 
to  transfer  causes  from  one  division  to  another  (p),  any 
plaintiff  may  assign  his  cause  to  such  one  of  the  divi- 
sions of  the  High  Court  as  he  may  think  fit  (q).  Each 
division  of  the  Court  has  now  equal  jurisdiction  to  give 
either  an  injunction  or  damages  (r).  But,  although  the 
jurisdictions  of  the  former  courts  of  law  and  equity  are 
thus  united,  so  that  equitable  as  well  as  legal  rights 
may  now  be  enforced  in  the  same  Court,  no  change  was 
made  by  the  Judicature  Acts  in  the  nature  of  legal  or 
of  equitable  rights  and  remedies  (s).     So  that  the  right 


ss.  16,  17  ;  37  &  38  Vict.  c.  S3  ;  349. 

38  &  39  Vict.  c.  77.  (p)  Rules  of  the  Supreme  Court. 

{m)  Stat.   36  &  37  Viet.  c.  66,  1883,  Ord.  XLIX. 

s.  34.  (q)  Stat.   38  &  39  Vict.  c.  77, 

(n)    By    an    order    in    council  s.  11.     See  Rules  of  the  Supreme 

dated  16th  Dec.    1880,    made  in  Court,     1883,    Ords.    II.,  V.    rr. 

pursuance  of  stat.   36  &  37  Vict.  5—9. 

c.  66,  s.  32  ;  see  Wilson's  Judica-  (r)  Savers    v.    Collier,   28  Cli. 

ture  Acts,   pp.   41—46,  4th  ed.  ;  D.  103,  108. 

44—48,  5th  ed.  (s)  See  Clements   v.  Matthews, 

(o)  Stat.  36  &  37  Vict.  c.  66,  s.  11  Q.  B.  D.  808  ;  Josei^h  v.  Lijons, 

34  ;  Bogers  v.   Jones,   7  Ch.   D.  15  f,).  B.  D.  280  ;  Ilallasv.  Robin- 
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to  bring  a  personal  action  at  law,  in  other  words,  a  legal 
chose  in  action,  is  still  valuable  as  resulting  in  the 
payment  of  money  or  damages. 

The  infliction  of  a  wrong,  and  the  non-performance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently  re- 
quires that  ho  should  give  him  satisfaction  ;  and  if  one 
man  enters  into  a  contract  with  another,  he  certainly 
ought  to  keep  it,  or  make  reparation  for  its  breach  ;  or 
if  the  contract  be  to  pay  a  sum  of  money,  the  money 
ought  to  be  duly  paid.  Personal  actions  are  accordingly 
divided  by  the  law  of  England  into  two  great  classes, 
actions  ex  delicto  and  actions  ex  contractu  (t).     The  Actions  ex 

„  -ii     1         n     1  t^lelicto  and  ex 

former  arises  m  respect  of  a  wrong  committed,  called  contractu. 
in  law-French  a  tort ;  the  latter,  in  respect  of  a  contract 
made  for  the  performance  of  some  action,  which  thus 
becomes  a  duty,  or  for  the  payment  of  some  money, 
which  thus  becomes  a  debt  Let  us  consider,  in  the 
present  chapter,  the  right  of  action  which  occurs  ex 
delicto,  or  in  respect  of  a  tort. 

The  ancient  law  upon  the  principle  that  the  right  to 
sue  and  the  liability  for  a  wrong  are  personal  to  the 
injured  party  and  wrong-doer  respectively  {u),  confined 
the  remedy  by  action  for  a  tort  or  wrong  committed,  to 
the  joint  lives  of  the  injurer  and  the  injured.     If  either  Maxim  adi" 
party  died,  the  right  of  action  was  at  an  end,  the  maxim  HZuur^am. 
being  actio  perfionalis  moritur  cum  persona  {x).     Inptrsond. 
this   rule,  actions   ex  delicto   only  were  included  ;    of 
which,  however,  there  seem  to  have  been  more  than  any 


son,  ih.    288  ;  Easfon  v.  London  (t)  3  Black.  Com.  117. 

Joint    Stock    Bank,    35  W.     R.  {u)  See  ante,  p.  10,  and  n.  (m). 

220  ;   Principles  of   the  Law  of  (x)  1  Wnis.   Saund.  216  a,  n. 

Real      Property,      193,  n.     (?/),  (1). 
15tli  ed. 
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Kxct'iitions  on  other  in  carl}'  times.  But  by  an  early  statute  {y),  the 
Imi-ty  injmvJ.  ^''""C  action  was  given  to  tlie  executor  for  any  injury 
done  to  the  personal  estate  of  the  deceased  in  his  life- 
time, whorcljy  it  became  less  beneficial  to  the  executor, 
as  the  deceased  himself  might  have  brought  in  his  life- 
time. xVnd  by  a  modern  statute  {z),  an  action  is  given 
to  the  executors  or  administrators  of  any  person  de- 
ceased for  any  injury  to  the  real  estate  of  such  person, 
committed  within  six  calendar  months  before  his  death, 
for  which  an  action  might  have  been  maintained  by 
him ;  so  that  the  action  be  brought  within  one  year 
after  the  death  of  such  person  ;  and  the  damages,  when 
recovered,  are  to  be  part  of  the  personal  estate  of  such 
person.  But  the  principle  of  the  common  law  remains 
in  force  with  regard  to  injuries  to  the  person  or  reputa- 
tion {a).  It  is,  however,  provided  by  the  statute  (6), 
known  as  "  Lord  Campbell's  Act,"  that  whenever  the 
death  of  a  person  shall  be  caused  by  such  wrongful  act, 
neglect  or  default,  as  would  (if  death  had  not  ensued) 
have  entitled  tlie  party  injured  to  maintain  an  action 
and  recover  damages  in  I'espect  thereof,  the  wa'ong-doer 
shall  be  liable  to  an  action  for  damages,  notwithstanding 
the  death  of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony.  Under  this  Act,  one  action 
only  can  lie  for  the  same  subject-matter  of  complaint ; 
and  such  action  must  be  commenced  within  twelve 
calendar  months  after  the  death  of  the  deceased  (c),  in 
the  name  of  his  executor  or  administrator  {d),  and  must 
be  for  the  benefit  of  the  wife,  husband,  parents,  grand- 
father  and   grandmother,   stepfather   and    stepmother, 

{y)  Stat.  4  Edw.  III.  c.  7,  De  amendeJ  by  stat.   27  &  28  Vict. 

bonis  asportatis  in  vita  tcstatoris,  c.    95.     Sue    Pym   v.    The   Greaf 

extended  to  execTitnrs  of  executors  Northern    Railway    Company,    2 

by  Stat.  25  Edw.  III.  stat.  5,  c.  5.  Best  &  Smith,  759. 

{-)  Stat.  3  &  4  Will.  IV.  c.  42,  (c)  Stat.   9  &  10  Vict.   c.    9-3 

s.  2.  s.  3. 

(a)  See  ante,  p.  10,  u.  {in).  {d)  Sect.  2. 

(b)  Stat.   9  c<:   10  Vict.    c.   93, 
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children,  grandchildren  and  stepchildren  of  the  deceased, 
in  such  shares  as  the  jury  shall  direct  (e).  And  if  there 
shall  be  no  executor  or  administrator  of  tlie  person 
deceased,  or,  there  being  such  executor  or  administrator, 
no  action  shall  have  been  brought  in  his  name  within 
six  calendar  months  from  the  death  of  the  deceased, 
then  such  action  may  be  brought  by  and  in  the  name 
or  names  of  all  or  any  of  the  persons  (if  more  than  one) 
for  whose  benefit  such  action  would  have  been,  if  it  had 
been  brought  by  or  in  the  name  of  such  executor  or 
administrator  (/).  Previously  to  this  statute,  a  man 
who  had  been  maimed  by  another  could  recover  com- 
pensation for  the  injury  ;  but  if  he  died  of  his  wound, 
his  family  could  obtain  no  recompense  for  the  loss  of  a 
life  which  might  have  been  their  only  dependence. 
And  even  now,  when  the  death  of  a  person  is  not 
caused,  no  action  can  be  brought  by  his  executor  or 
administrator  for  any  injury  which  affected  him  per- 
sonally, if  it  did  not  touch  his  property.  So  that  an 
executor  or  administrator  cannot  have  an  action  for  a 
libel  published  or  slander  uttered  concerning  the  de- 
ceased, or  for  his  false  imprisonment,  or  for  any  assault 
or  battery  which  did  not  cause  his  death  (7). 

Not  only  the  death  of  the  injured  party,  but  also  that  Death  of  tlu? 
of  the  wrong-doer,  formerly  put  an  end  to  every  action  wrong-doer. 
which  arose  from  a  tort  or  wrong;  and  this  was  the  case 

(c)  Sects.  2,  5.  This  Act  is  ca  "child"  shall  include  son  and 
specimen  of  the  common  absurdity  daughter,  and  grandson  and  o-rand- 
of  modern  Acts  of  Parliament,  daughter,  and  stepson  and  step- 
in  introducing  an  interpretation  daughter.  Now  the  words  "pa- 
clause  in  one  section  ju.st  to  vary  rent  "  and  "child  "  occur  only  in 
the  meaning  of  another.  It  enacts  the  one  place  just  mentioned  be- 
in  one  section  that  the  action  shall  sides  this  interpretation  clause, 
be  for  the  benefit  of  the  wife,  Why  not  therefore  .say  at  once 
husband,  parent  and  child  ;  and  what  is  really  intended  ? 
in  another  section  that  the  word  (/)  Stat.  27  &  28  Vict.  c.  95 
"parent"    .shall    include    father  s.  1. 

and  mother,  and  grandfather  and  {(j)  1    Wms.    Exors.    796,    7th 

grandmother,  and  stepfather  and  ed.  ;  800,  Sth  ed.  ;  Ckamhcrlaiii  v. 

stepmother;      and      the      word  ?Fi7?j««wort,  2Mau.&Sel.  408  dlo. 
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up  to  a  very  recent  period  ;  altbough  if  the  executor  or 
administrator  liad  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  from  him  the  money  or  goods 
he  liad  thus  gained  (h).  By  a  modern  statute  (^),  how- 
ever, an  action  may  now  be  obtained  against  the  execu- 
tors or  administrators  of  any  person  deceased,  for  any 
wrono-  comvnitted  by  him  within  six  calendar  months 
before  his  death  against  another  person,  in  respect  of  his 
jDroperty,  real  or  personal ;  so  as  such  action  be  brought 
within  six  calendar  months  after  such  executors  or 
administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person. 
And  the  damages  to  be  recovered  in  such  action  are  to 
be  payable  in  the  like  order  of  administration  as  the 
simple  contract  debts  of  such  person.  But  in  all  cases 
which  do  not  fall  within  the  terms  of  this  statute,  the 
rule  of  the  common  law  remains  in  force.  For  instance, 
no  action  can  be  maintained  against  the  executors  of  a 
deceased  person  for  a  tort  committed  by  him  more  than 
six  calendar  months  before  his  death  (A:).  The  I'emedy 
afforded  by  this  statute  does  not  preclude  such  action 
as  might  have  previously  been  brought  against  the 
executor  or  administrator  (?). 


Action  for  There  is    one   peculiar    action   founded    on    tort,  to 

iiai>Ka  loiLs.  ^y|-,JQ|-,^  from  the  nature  of  the  case,  the  deceased  him- 
self could  not  be  liable,  but  which  was  maintainable 
formerly  by  the  common  law,  and  is  now  maintainable 
by  statute  (m),  against  his  executors  or  administrators. 
This  is  the  action  for  dilapidations  of  the  houses  or 
buildings  on  a  benefice  ;  and  it  is  brought  by  the  new 
incumbent,  whether  of  a  rectory,  vicarage,  or  perpetual 


(/()  Poicdl  V.  Fvccs,  7  Ad.  k  El. 
426. 

(i)  Stat.  3  &  4  Wil].  IV.  c.  42, 
s.  2. 

(i-)  Kirk  V.  Todd,  21  Ch.  D. 
484  ;  Phillips  v.  Rovi/ray,  24  Ch. 


D.  4.39. 

(l)  Powell  V.  Pecs,  uhi  supra. 

[m)  The  Ecclesiastical  Dilapi- 
dations Act,  1871,  stat.  34  &  35 
Yict.  c.  43,  amended  by  stat.  35 
&  36  Vict.  c.  96. 
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curacy,  endowed  public  chapel  or  parochial  chapelry  or 
district  {71),  against  the  executors  or  administrators  of 
his  predecessor.  This  action  was  formerly  no  excep- 
tion to  the  rule  actio  personalis  inoritur  cum  2)Gysond, 
for  the  deceased  was  not  liable  during  his  lifetime;  the 
plaintiff  was  the  succeeding  incumbent ;  "and  an  action 
could  not  be  said  to  die  which  never  had  or  could  have 
any  existence  (0).  However  in  the  case  of  resignation 
or  exchange,  the  preceding  incumbent  was  himself  liable 
for  dilajiidations  (j)).  But  the  Ecclesiastical  Dilapida- 
tions Act,  1871  iq),  now  provides  for  the  appointment 
of  a  surveyor  of  ecclesiastical  dilapidations  (r),  who  may  Surve3'or. 
be  directed  to  inspect  the  buildings  of  a  benefice  (s), 
and  it  will  be  the  duty  of  the  incumbent,  his  executors 
or  administrators,  to  execute  the  repairs  prescribed  in 
his  report  (t).  In  estimating  the  sum  to  be  recovered  in 
an  action  for  dilapidations,  the  rule  is  as  follows : — The  Liability  of 
incumbent  is  bound  to  maintain  the  parsonage,  farm  ^^'^^^"^  ^^  • 
buildings,  and  chancel  in  good  and  substantial  repair, 
restoring  and  rebuilding  when  necessary,  according  to 
the  original  form,  without  addition  or  modern  improve- 
ment ;  and  he  is  not  bound  to  supply  or  maintain  any- 
thing in  the  nature  of  ornament,  to  which  painting 
(unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong  (u). 
And  no  damages  can  be  recovered  on  account  of  neglect 
to  cultivate  the  glebe  lands  in  a  husbandlike  manner  (x). 
If  the  incumbent  commit  any  act  of  waste,  such  as  could 
not  be  committed  by  any  ordinary  tenant  for  life  (y), 


{n)  Stat.   34  &  35  Vict.  c.  43,  (/)  Sect.  19. 

s.  3.  (u)   Wise  V.  Metcalf,  10  Barn. 

(0)  Sollcrs  V.  Lawrence,  Willes,  &  Cress.  299. 

421.  {.v)  Bird  v.   Jial2)h,  4  Barn.  & 

(p)  Doivnes  v.  Craig,  9  Mee.  &  Adol.  826. 

AVels.  166.  {y)  See  Principles  of  the  Law 

{q)  Stat.  34  &  35  Vict.  c.  43.  of  Real  Proiierty,  p.  24,  13th  and 

(/•)  Sect.  8.  14th  eds.  ;  30,  15th  ed.  ;  28, 16th 

\s)  Sects.    12,    29  ;   C'aldov:  v.  ed. 
PLrell,  2  C.  r.  D.  562. 

W.P.P.  H 
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he  may  be  restrained  by  an  injunction  out  of  the  High 
Court  of  Justice  (z)  ;  but  it  has  recently  been  decided 
that  his  executors  will  not  be  liable  in  an  action  for 
dilapidations  for  waste  committed  by  him  in  digging 
gravel  in  pits  which  were  opened  by  his  predecessor  (a). 
Whether  they  would  be  liable  if  the  incumbent  himself 
opened  the  pits  appears  doubtful  (h).  When  any  part 
of  the  premises  was  in  the  occupation  of  a  tenant  who 
was  liable  to  repair,  the  executors  of  the  incumbent  were 
exempt  from  liability  by  the  ancient  canon  law  (e). 
And  the  Ecclesiastical  Dilapidations  Act,  1871  (d), 
accordingly  exempts  from  its  provisions  buildings,  if 
any,  belonging  to  a  benefice  which  shall  be  comprised 
in  any  lease  for  years  or  lives  for  the  time  being  sub- 
sisting,' except  so  far  as  the  lessee  shall  not,  by  virtue 
of  such  lease,  be  liable  to  insure,  rebuild  or  repair  such 
buildings.  The  new  incumbent  was  formerly  bound  to 
expend  within  two  years  the  money  recovered  by  him 
for  dilapidations  in  the  necessary  repairs  of  the  pre- 
mises (e).  But  he  is  now  bound  forthwith  to  pay  the 
money  recovered  to  the  governors  of  Queen  Anne's 
Bounty  (/),  who  spend  it  on  the  works  according  to 
the  certificate  of  the  surveyor  of  dilapidations  (/y). 
Claims  for  dilapidations  formerly  had  this  peculiarity, 
that  they  were  not  to  be  satisfied  by  the  executor  until 
after  payment  of  all  the  debts  of  the  testator,  including 
those  merely  by  simple  contract  {h).     But  it  is  now 


(i)  The  Duke  of  Marlborough  V.  tutions  of  Otlio,   tit.   17,   Impio- 

»S7.  John.  5  De  Gex  &  Sm.   174  ;  bam,  &c. 

'stats.  36  &  37  Vict.  c.  66,  and  38  {d)  Stat.   34  &  35  Vict.  c.  43, 

&  39  Vict.  c.  77,  ante,  pp.  91,  92.  s.  58. 

(«)  liossv.  AdcocTc,  L.   Eep.,   3  (c)  Stat.  14  Eliz.  c.  11,  s.  18. 

C.  P.  655.  (/)  Stat.  34  &  35  Vict.   c.  43, 

(b)  See  Huntley  v.  Russell,  13  s.  37. 

Q.  B,  572  ;  Ross  v.    Adcock,  nbi  (g)  Sect.  44. 

njipra.  (h)  Bryan  v.    Clay,    1    E.    A: 

(c)  Burn's  Ecclesiastical  Law,  Black.  38.  But  as  to  equitable 
vol.  2,  p.  148  ;  Lyndewood,  Ed-  assets,  see  Bissctt  v.  Burgess,  23 
mundus,    p.    250,    Oxon.    1629  ;  Beav.  278. 

note  of  John  de  Otho  to  Consti- 
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provided  that  the  costs  of  the  repairs  shall  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  adminis- 
trators, to  the  new  incumbent,  and  shall  be  recoverable 
as  such  at  law  or  in  equity  (/)• 

(i)  Stet.  34  &  35  Vict.  c.  43,  s.  36. 


H    2 
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CHAPTER  II. 

OF  CONTRACTS. 

It  has  been  observed  (a)  that  personal  actions  may 
be  brought  to  enforce  an  obhgation  arising  out  of  con- 
tract as  well  as  out  of  wrong,  and  that  money  due  from 
another  and  the  benefit  of  a  contract  have  always  been 
among  the  most  important  things  in  action.  These 
are  things  valuable  in  money,  and,  as  such,  are  included 
in  the  personal  property  of  him  who  is  entitled 
thereto  {h).  But  it  is  important  to  remark  that  such 
things,  like  the  right  to  recover  compensation  for  a 
Avrong,  differ  widely  from  rights  of  ownership.     They 

oi)lir;atio7i.  are  nothing  more  than  the  benefit  of  obligations,  or 
rights  to  acts  or  forbearances  on  the  part  of  particular 
persons ;  and  they  are  included  in  what  is  widely 
termed  2'^'''operty  only  in  so  far  as  they  are  capable  of 
being  exchanged  for  the  ownership  of  money  (c).  For 
the  benefit  of  a  contract  with  another  person  is  the 
])enefit  of  the  other's  obligation  to  perform  his  con- 
tract.    And  a  sum  of  money  due  from  another — -what 

Debt.  is  called  a  debt  {d) — is  nothing  more  than  the  benefit 

of  an  obligation  arising  from  breach  of  a  contract  to 
pay  money  ;  which  is  in  law  as  in  fact  a  very  different 
thing  from  a  sum  of  money  in  a  man's  own  possession  (e). 

Contract.  A  contract  is  an  agreement  enforceable  at  law,  made 

by  two  or  more  persons,  whereby  rights  are  acquired  by 
one  or  more  to  acts  or  forbearances  on  the  part  of  the 

{a)  Ante,  pp.  4,  9,  10,  90,  93.  {d)  Ante,  p.  11. 

(h)  Ante,  pp.  9,  n  (</),  90.  (c)  See  ante,  p.  9. 

(c)  See  atite,  p.  90. 
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other  or  others  of  them  (/).  To  make  a  valid  contract 
there  must  be — 

(1.)  Due  capacity  to  contract  on  the  part  of  the  per- 
sons entering  into  the  agreement ; 

(2.)  The  expression  by  all  parties  of  a  common  in- 
tention to  create  an  obligation  ((/)  binding  some  or  one 
of  them ;  that  is,  an  intention  that  some  or  one  of  them 
should  do  or  forbear  something  affecting  their  legal  re- 
lations for  the  benefit  of  the  others  or  other  of  them  (h) ; 

(3.)  Due  compliance  with  the  forms  or  the  presence 
of  other  matter  required  to  make  a  promise  enforce- 
able by  English  law,  beyond  the  mere  expression  of  a 
common  intention ; 

(4.)  Nothing  unlawful  in  the  object  of  the  agree- 
ment ; 

(o.)  True,  full,  and  free  consent  of  the  parties ;  that 
is,  consent  unimpeachable  as  having  been  induced 
through  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence  (i). 

Let  us  examine  each  of  the  above  elements  of  a 
valid  contract  more  fully  in  turn, 

1.  Generally,  all  persons  who  have  attained  the  age  Capacity  to 
of  twenty-one  years  enjoy  full  capacity  to  contract  (A;). 
At  common  law,  the  contracts  of  infants,  or  persons  Infants' 
under  that  age,  are  generally  voidable,  but  are  valid  if 
beneficial  to  the  infant  in  the  opinion  of  the  Court, 
especially  contracts  for  necessaries,  or  whatsoever  things  Necessaries. 
are  reasonably  necessary  for  the  use  of  the  infant  ac- 
cording to  his  circumstances  and  condition  of  life  (l). 
But  by  the  effect  of  the  Infants'  Belief  Act,  1874  (m), 

(/)  Anson  on  Contract,  9,  3rd  171  b  ;  Pollock  on  Contract,  49, 

ed.  ;  Pollock  on  Contract,  1.  4tli  ed. 

{g)  Ante,  pp.  90,  100.  (l)  Ryder  v.    Womhiucll,  L.  E., 

(/(,)  See    Pollock   on   Contract,  4  Ex.  32. 
1,  3.  (wi)  Stat.  37  &  38  Vict.  c.  62  ; 

(i)  See   Pollock    on    Contract,  see  Ex  imrte  Kibble,  Re  Onslow, 

390—392,  4th  ed.  L.   R.,    10  Ch.  373  ;  Coxliead  v. 

[k)  Litt.    s.    259 ;    Co.    Litt.  Alidlis,  3  C.   P.  D.  439 ;  North- 
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women. 


all  contracts  entered  into  by  infants  for  the  repayment 
of  money  lent  or  for  goods  supplied  (other  than  con- 
tracts for  necessaries),  and  all  accounts  stated  with 
them,  arc  now  absolutely  void  ;  and  no  ratification  by 
persons  of  full  age  of  their  contracts  made  during  in- 
fancy will  render  such  contracts  enforceable  against 
them  (n).  Married  women  were  under  a  general  in- 
capacity to  contract  at  common  law.  But  under  the 
Married  Women's  Property  Act,  1882  (o),  a  man-ied 
woman  is  capable  of  binding  herself  by  contract  in 
respect  and  to  the  extent  of  the  separate  property  to 
which  she  is  entitled  without  restraint  on  anticipation. 
The  contract  of  a  man  who  is  so  insane  or  drunk  as  to 

•Ininken  men.  \yQ  incapable  of  understanding  its  effect,  is  voidable  at 
his  option,  if  the  other  party  knew  of  his  condition. 
But  if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 

Corporations,  he  cannot  avoid  it  (p).  The  capacity  of  corporations  to 
contract  is  placed  under  certain  limitations,  arising  from 
the  fact  that  they  are  artificial  not  natural  persons, 
and  sometimes  nlso  from  restrictions  imposed  by  the 
power  which  created  them  (q). 


Lunatics 


Consent. 


Oder  and 
acceptance. 


2.  The  common  intention  or  consent  of  the  parties  to 
an  agreement  may  be  expressed  either  by  their  uniting 
in  a  set  form  of  written  or  spoken  words,  or  by  the 
acceptance  by  some  or  one  of  them  of  an  offei'  made  to 
them  or  him  by  the  others  or  other  of  them  (?-).     In 


cole  V.  Doughty,  4  C.  T.  D.  385 ; 
Bitcham  v.  Worrall,  5  C.  P.  D. 
410. 

(w)  Pollock  on  Contract,  5\  — 
78,  4tli  ed. 

(o)  Stat.  45  &  46  Vict.  c.  75, 
ss.  1  (sub-s.  2),  19  ;  see  Williams's 
Conveyancing  Statutes,  392  et 
scq.,  447. 

(i?)  MoUonv.  Camroxix,  2  Ex. 


487,  4  Ex.  17  ;  Beavan  v.  McDon- 
nell, 9  Ex.  309  ;  Matthews  v. 
Baxter,  L.  K.,  8  Ex.  132  ;  Pollock 
on  Contract,  87—94,  4tli  ed. 

{q)  On  this  subject,  see  Pollock 
on  Contracts,  110  ct  seq.,  146  et 
scq.,  4th  ed. 

(r)  Pollock  on  Contract,  1,  4, 
4th  ed. 
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order  that  the  acceptance  of  an  offer  ma}'  make  a  con- 
tract, it  is  essential  that  there  should  be  communication  Communica- 
of  the  offer  and  its  acceptance  to  each  party  respec-  *'^*^"- 
tively  (s).  But  the  communication  of  an  offer  or  its 
acceptance  may  be  made  by  conduct  as  well  as  in  words, 
as  where  a  man  takes  up  wai-es  exposed  for  sale,  or  gets 
into  a  ferryboat  or  an  omnibus,  or  hails  a  cab,  or  bor- 
rows money.  In  each  case  his  acts  amount  to  an 
acceptance  of  the  terms  held  out  by  the  other  party, 
and  are  equivalent  to  the  expression  in  words  of  a 
promise  to  pay  a  reasonable  price,  or  the  usual  or  a 
reasonable  fare,  or  to  repay  the  money,  as  the  case  may 
be.  Similarly,  if  a  man  does  work,  which  another 
employs  him  to  do  without  making  mention  of  pay- 
ment, that  is,  in  general,  as  good  as  the  acceptance  of 
an  offer  made  in  express  words  to  pay  him  reasonable 
remuneration  for  his  labour  (t).  So  if  a  man  offers  a 
reward  to  any  one  who  shall  do  a  certain  thing  for  his 
benefit,  performance  of  the  conditions  is  an  acceptance 
of  the  offer  (u).  An  offer  is  revocable  until  the  accept- 
ance thereof  be  duly  communicated  to  the  proposer  (x) ; 
but  the  acceptance  of  an  offer  is  irrevocable,  after  it  has 
been  duly  communicated  to  the  proposer  (u).  But  in 
order  to  bind  the  proposer  by  the  acceptance  of  his 
offer,  the  offer  must  in  general  be  accepted  within  a 
reasonable  time  (::).  And  the  acceptance  must  be  ab- 
solute and  identical  with  the  terms  of  the  offer  (a). 

(s)  Anson  on  Contract,  14,  Srd  that,    when    the   parties    are    in 

cd.  ;  Pollock  on  Contract,  9,  31,  correspondence  through  the  post, 

4th  ed.  ;  Dickinson  v.  Dodds,    2  due  communication  r,f  the  accept- 

Ch.    D.    463;  Blackburn,  L.  A.,  ance  of  an  offer  is  made  to  the  pro- 

ti  App.  Cas.  691,  692.  poser  when  the  letter  of  acceptance 

{t)  Pollock  on  Contract,  9— 11  ;  is  posted  to  him  ;  see  Household 

•2  Black.  Comm.  443.  Fire  Insurance   Co.   v.    Grant,    4 

{u)  Pollock  on  Contract,  12  ct  Ex.  D.  216. 
•scff . ,  4th  ed.  {-)  Jiamsgate  Victoria  Hotel  Co. 

{x)  But  promises  made  by  deed  v.  Montcfiore,  L.  R.,  1  Ex.  109. 
are   irrevocable,    even   before   ac-  {a)  Anson  on  Contract,  19,  3rd 

ceptance  ;  see  below.  ed.  ;    PcUhouse    v.    Bindley,    11 

[ll)  Pollock  on  Contract,  23—  C.  B.  N.  S.  869  ;  Hyde  v.  Wrench, 

37,    4th   ed.     It  has   been    held  3  15eav.  334. 
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;i  With  regard  to  Avhat  is  required  to  make  a  pro- 
mise enforceable  by  English  law,  beyond  the  mere 
expression  of  intention  to  create  an  obligation,  the  main 
rule  is  tliat  the  contract  must  be  evidenced  by  deed,  or 
else  there  nmst  be  a  consideration  for  the  promise  (6). 
Special  ami  Contracts  are  therefore  said  to  be  sj^ecial  or  sim2)le 
coutmcts  contracts  according  as  they  are  or  are  not  made  by 
deed,  that  is,  by  writing  under  seal  (c).  There  are  also 
certain  contracts  which  the  law  requires  to  be  evidenced 
by  writing,  signed  by  the  party  to  be  charged  therewith, 
or  to  be  made  in  some  other  special  form  besides  satisfy- 
ing the  conditions  of  the  above  rule,  which  applies  to  all 
contracts  {d). 

Special  A  promise  made   by  writing   under  seal   has  been 

contracts.  enforceable  at  law  from  the  times  of  our  earliest  legal 
text- writers.  For  if  a  man  in  a  writing  authenticated 
by  his  seal  formally  expressed  his  consent  to  be  bound 
to  do  some  act  for  the  benefit  of  another,  his  deed  was 
held  to  be  conclusive  evidence  of  such  consent  on  his 
part,  unless  it  were  shown  to  have  been  forged,  or  ex- 
torted by  force  or  fraud,  or  to  be  impeachable  on  some 
ground  of  a  like  nature  (e).  The  rule  of  law  giving 
superiority  to  a  writing  sealed  as  a  mode  of  proof  re- 
mained in  force  after  writing  had  come  into  common 
use,  and  signature  in  a  man's  own  handwriting  had 
been  generally  adopted  as  a  proof  of  the  authenticity  of 
a  written  document  instead  of  sealing.  And  the  result 
has  been  to  give  to  deeds  a  force  of  their  own  to  bind 
those  who  execute  them,  irrespective  of  the  matter  they 
contain  (/).     For  he  who  has  bound  himself  by  deed  is 

(6)  See   Follock    on    Contract,  (c)  See  Glanvil,  lib.  x.  c.  12  ; 

Ch.  III.,  IV.,  pp.  132,  167,  4th  Bracton,  lib.  iii.  c.  2,  g  9,  fo.  100 ; 

ed.  lib.  V.  c.  15,  fo.  396  ;  Fleta,  lib. 

(c)  Eann  v.  Hxujhcs.    7  T.   R.  ii.    c.    56,    §  20  &  c.    60,  §  25  ; 

350,  n.  '  Britton,  liv.  1,  ch.  29,  §§  5,  14— 

{d)  See   Pollock   on  Contracts,  24. 
145  -166,    4th    ed.  ;     llann    v.  (/)  See  Principles  of  the  Law 

Hiiglics,  ubi  sup.  of  Real  Property,  174,  16tli  ed. 
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concluded  from  disputing  his  liability  (g) ;  while  a  man 
is  not  in  general  more  conclusively  bound  by  his  un- 
sealed writings  than  he  is  by  his  spoken  words  {h). 
After  the  doctrine  had  been  developed  that  a  con- 
sideration must  be  shown  to  make  an  informal  promise 
enforceable  at  law,  the  superior  binding  force  of  a  deed 
was  explained  by  saying  that  in  law  every  deed  imports 
a  consideration  (i).  This  explanation  has  been  adopted 
as  a  rule  of  law  {h).  But  the  true  explanation  appears 
to  be  that  the  legal  effect  of  a  deed  was  not  impaired 
by  the  development  of  the  doctrine  of  consideration. 
And  the  law  still  remains  that  a  promise  made  by  deed 
is  irrevocable,  even  before  its  acceptance  (I),  and  is 
enforceable  at  law  against  the  person  making  it,  with- 
out any  necessity  for  showing  a  consideration  there- 
for (m). 

In  order  to  prevent  the  conclusive  effect  of  a  deed 
from  being  used  as  an  instrument  of  fraud  {n),  it  was 
held  that  after  a  deed  had  been  executed,  any  altera- 
tion, rasure,  or  addition  made  in  a  material  point,  even 
by  a  stranger,  would  render  the  deed  void  (o).  But 
this  doctrine  has  now  been  relaxed,  so  far  as  regards 
additions  consistent  with  the  purposes  of  the  deed  (p); 
whilst,  with  regard  to  inconsistent  additions  made  by  a 
party,  it  has  been  extended  to  a  written  agreement  not 
under  seal  (q). 

With  respect  to  the  promises  contained  in  simple  Simple 

contracts. 

(g)  Litt.  ss.  58,  693  ;  Co.  Litt.  p.  .51. 

45  a,  47  b,  352  a,  363  b  ;  WheJi)-  (wi)  3  Burr.  1639. 

dale's  case,  5  Kep.  119  ;  2  Black.  (n)  See  Bracton,  lib.  v.  c.  16, 

Coram.  446.  fo.  398  b  ;  Brittou,  liv.  1,  ch.  29, 

(/i)  Rann  v.   Hughes,  7  T.   E.  §  19, 

350,  n.  (o)  Pigot's  case,  11  Eep.  27  a. 

{i)  Bacon,     Reading     on     the  {p)  Adsetts  v.  Hives,  33  Beav. 

Statute  of  Uses,  55  ;  Aldous  v.  Cornivall,  L.  R.,  3 

{k)  2  Black.  Com.  446  ;  1  Fonb.  Q.     B.    573  ;     see    Pattinson    v. 

Eq.  342,  n.  ;  2  Fonb.  Eq.  26.  Luckley,  L.  R.,  10  Ex.  330. 

(Z)  3   Rep.    26   a,    27  b  ;    Cro.  (?)  Davidson  v.   Cooper,  13  M. 

Eliz.   627  ;    Xcms  v.    Wickham,  &   W.   343  ;    MoUett  v.    IVacker- 

L.    K,   2  H.    L.   296  ;  see  ante,  harth,  5  C.  B.  181. 
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Action  cif 

assiiuii'sit. 


Covenants 


Action  ol 
debt. 


contracts,  that  is,  all  contract.s  not  made  by  deed,  the 
law  is  that,  beyond  the  mere  expression  of  consent  to 
be  bound,  there  must  be  a  consideration  for  the 
promise,  or  it  will  not  be  enforced  (r).  This  doctrine 
was  not  fully  developed  until  after  the  introduction  of 
the  action  of  (i8snm2)f<it  as  the  means  of  enforcing  in- 
formal agreenicnts,  a  matter  which  calls  for  a  short 
explanation. 

In  the  times  of  our  first  legal  writers  covenants, 
which  are  formal  contracts,  made  by  deed  {s),  could  be 
enforced  in  an  action  of  covenant  (t),  or,  if  made  to 
secure  the  payment  of  money,  in  the  action  of  debt, 
which  lay  for  the  recovery  of  a  specific  sum  of  money. 
Debt  could  also  be  brought  to  recover  money  lent,  the 
price  of  goods  sold  and  delivered,  and,  apparently, 
money  due  for  work  done,  or  upon  any  other  executed 
consideration  (u).  And  detinue,  which  is  only  another 
form  of  debt,  and  lay  for  chattels  unlawfully  detained, 
as  we  have  seen  (y),  might  be  brought  to  recover 
chattels  bailed  {x).  The  action  of  account  was  also 
used  to  enforce  money  claims  (y).  But  informal  execu- 
tory contracts,  or  agToements  to  perform  some  future 
act,  could  not  be  enforced  at  law  unless  their  conditions 
chanced  to  fit  one  of  the  established  forms  of  action  (5^). 
The  remedy  for  this  was  at  length  found  in  the  action 
of  assumpsit.  Assumpsit,  was  in  form  an  action 
founded  on  tort  (a)  of  the  technical  class  known  as  tres- 
pass on  the  case.  Trespass  on  the  case  was  the  general 
remedy  for  personal  wrongs  and  injuries  without  force  : 
the  action  of  trespass  (or  trespass  vl  et  arinis)  lying  only 


(r)  liann  v.  Hughes,  7  T.  K. 
350,  n. 

(s)  Bac.  Abr.  tit.  Covenant. 

(0  Keg.  165  ;  F.  N.  B.  145. 

{u)  See  Glanvil,  lib.  x.  ;  Fleta, 
lib.  ii.  c.  56  ;  Britton,  liA'.  1,  eh. 
29 ;  Pollock  on  Contract,  139, 
140,  4th  ed.  ;  Holmes  on  the 
Common  Law,  251  ct  scq. 


(v)  Ante,  p.  5. 

(ic)  Ante,  p.  36  ;  Glanvil,  lib. 
X.  c.  13  ;  Britton,  liv.  1,  ch.  29, 
§34. 

{y)  Pollock  on  Contract,  141, 
4th  ed. 

(z)  See  Pollock  on  Cfontract, 
139  and  n  (a),  141,  142,  4th  ed. 

(a)  Ante,  p.  93. 
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for  damage  directly  caused  by  a  man's  wrongful  and 
forcible  act  (6).  Trespass  on  the  case  seems  to  have 
been  first  resorted  to  in  connection  with  contract,  as  a 
remedy  for  a  man's  negligence  in  his  manner  of  per- 
forming something  he  had  undertaken  to  do  (c).  But 
it  was  extended  in  the  reign  of  Hen.  VII.  to  meet  the 
case  of  a  man's  non-performance  of  what  he  had  pro- 
mised to  do.  And  thenceforward  assumpsit  became 
the  established  form  of  action  for  breach  of  a  simple 
contract  {d). 

When  it  was  settled  that  an  action  would  lie  for 
the  mere  breach  of  an  informal  promise,  the  necessity 
of  sharply  defining  the  conditions  of  an  enforceable 
promise  began  to  be  felt.  And  the  test  was  found  in 
the  rule  that  there  must  be  a  consideration  for  the 
promise  (e)  ;  although  it  was  not  until  late  in  the  last 
century  that  this  doctrine  was  finally  established  as 
uncLuestionable  (/). 

According  to  the  law  of  England,  then,  a  considera-  Coiisidcvation. 
tion  is  an  essential  ingredient  in  every  sim^jle  contract: 
a  promise  without  a  consideration  is  regarded  as  nudum 
imdum  (unless  made  by  deed)  (g),  and  no  recompense 
can  be  recovered  for  its  breach  (h),  neither  will  its  per- 
formance be  enforced  in  a  court  of  equity  (/).  Thus  if 
a  man  promise  to  give  me  1001.,  or  any  other  of  his 

[b)  Black.    Comm.    122,    123  ;       ct  scq. 

Scott  V.    Shepherd,    2  W.  Black.  (/)  See  PiUajis  v.  Van  Micro]), 

892.  See  Holmes  ou  the  Common  3  Burr.  1663  (A.  D.  1765) ;  PMnii 

Law,  80,  274  et  scq.  \.  Hughes,  7  T.  R.  350,  n.  (1778). 

(c)  Year-book,  43  Edw.  III.  33,  (;/)  It  was  formerly  thought  Express 
pi.  38.  See  Holmes  on  the  that  an  express  promise,  founded  promise 
Common  Law,  275— 283.  on  a  moral  obligation,  was  suffi-  founded  on 

{d)  See   1  C.    P.   Coop.  Appx.  cient  to  form  a    valid   contract  ;  moral  obliga- 

549—552  ;    Pollock  on  Contract,  but  this  doctrine  was  dispersed  in  tion. 

142 — 144,    4th  ed.  ;    Holmes    on  the     year     1840  ;     Eastwood    v. 

the  Common  Law,  282—288.  Kenyan,  11  A.  &  E.  447  ;  Beau- 

(c)  As    to    the   history   of  the  mont  v.  Reeve,  8  Q.  B.  483. 
doctrine     of     consideration,     sec  (/t)  Doctor  and   Student,  dial. 

Pollock      on      Contract,      Appx.  2,  c.  24  ;  2  Black.  Comm.  445. 
(note     F.),     p.     673,     4th    ed.  ;  (J)  1  Fonb.    Eq.    335    et  seq. ; 

Holmes  on  the  Common  Law,  253  Dipplc  v.  Corles,  11  Hare,  183. 
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Vnlual)lo 
oiisiili'ialioii. 


chattels,  without  any  consideration,  he  is  not  bound  to 
pcrfonn  his  promise,  and  I  am  without  remedy  if  he 
should  break  his  word  (/.;).  The  consideration  recjuired 
to  support  a  promise  is  a  valuable  consideration  (l).  A 
valuable  consideration,  in  the  sense  of  the  law,  may 
consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  forbearance,  detriment, 
loss  or  responsibility  given,  suffered  or  undertaken  by 
the  other  (m).  Thus  it  may  be  the  payment  of  money; 
or  the  gift  or  conveyance  of  land  or  goods;  or  the 
marriage  of  the  party  himself  or  of  any  relative  (n),  or 
the  compromise  of  a  bond  fide  claim  (o),  or  anything 


Consiilcra- 
tions  good  or 
Viihiablc. 

CiOOll  cou- 
suleration. 


Covenant  to 
stand  f-eised 
of  lands  to 
the  use  of 
&  blood 
relation. 


{k)  See  ante,  p.  49. 

(7)  Considerations  in  law  are  divided  into  two  classes,  (/ocx/  (some- 
times called  meritorions)  and  valuable.  A  good  consideration  is  that 
of  Hood,  or  the  natural  love  and  affection  which  a  person  has  for  his 
children,  or  any  of  his  relatives.  A  good  consideration  is  not  of  itself 
suthcicnt  to  support  a  promise,  any  more  than  the  moral  obligation 
which  arises  from  a  man's  passing  his  word ;  neither  will  the  two 
together  make  a  liinding  contract ;  thus  a  promise  by  a  fiither  to  make 
a  gift  to  his  child  will  not  be  enforced  against  him.  The  consideration 
of  natural  love  and  affection  is  indeed  good  for  so  little  in  law,  that  it 
is  not  easy  to  see  why  it  should  be  called  a  good  consideration  ;  for  in 
law  it  is  not  considered  as  good  against  creditors  within  stat.  13  Eliz. 
c.  5,  in  which  the  very  phrase  (jood  considc7-ation  is  used  (see  ante, 
p.  65  ;  3  lie}i.  80  b)  ;  it  is  not  good  to  support  a  contract,  and  a  gift 
for  such  consideration  is  regarded  as  simply  voluntary.  The  only 
reason  why  such  a  consideration  should  be  called  (jood  appears  to  be 
that  in  early  times,  previously  to  the  passing  of  the  Statute  of  Uses 
("27  Hen.  VIII.  e.  10),  the  Court  of  Chancery  enforced  a  covenant  to 
stand  seised  of  lands  to  the  use  of  any  person  of  the  blood  of  the  cove- 
nantor, on  account  of  the  goodness  of  the  consideration ;  whence  it  has 
happened  that,  since  that  statute,  the  legal  estate  (being  by  that 
statute  annexed  to  the  use)  will  pass  to  a  relation  under  a  covenant  to 
stand  seised  to  his  i;se.  But  the  rules  that  anciently  governed  the 
Court  of  Chancery  do  not  now  regulate  the  proceedings  of  courts  of 
equity  ;  although  modern  ecpiity  will  still  interfere  in  favour  of  a  wife 
or  child  in  some  cases  in  which  it  will  not  interpose  on  behalf  of 
strangers.  See  2  Black.  Comm.  297,  444  ;  Jcffcry  v.  Jcfferij,  1  Cr.  & 
Ph.  138  ;  Sharingion  v.  Sf.rutto/i,  Plow.  298  ;  Principles  of  the  Law  of 
lieal  Property,  pp.  159,  104,  204,  301,  13th  ed.  ;  163,  168,  215,  313, 
14th  ed.  ;  188,  195,  243,  348,  loth  ed. 

{m)  Ex.  Chamb. ,  Cwrne  V.  J/tsa,  (o)  Lucijs  case,  4  De  G.  M.  & 


L.  R.,  10  Ex.  162,  citing  Com. 
Dig.  Action  on  the  Case  upon 
Assumpsit,  B. 

(?i)  Campion  v.  Cotton,  17  Ves. 
263  ;  Covcrdak  v.  Eastwood,  L. 
E.,  15  Eq.  121. 


G.  356  ;  Cooh  v.  Wright,  1  B. 
S.  559  ;  Callishcr  v.  Bischoffsheim, 
L.  R.,  5  Q.  B.  449  ;  3Iilcs  v.  New 
Zealand  Alford  Estate  Co.,  32 
Ch.  D.  266. 
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else,  either  advantageous  to  the  one  or  detrimental  to 
the  other,  to  which  the  parties  attach  a  value.     And 
the   law   will   not   enter    into    an   inquiry   as   to   the 
adequacy  of  the   consideration  (2)).     A   consideration  Considevation 
may  be  executed,  as  the  payment  of  money  or  delivery  gxecutoiyr 
of  goods  at  the  time  of  making  the  contract ;  or  it  may 
be  executory,  as  a  promise  to  pay  money,  deliver  goods, 
or  do  some  other  act  on  a  future  day  {q).     But,  as  a 
general  rule,   a  past  consideration  will  not  support  a 
promise.     Thus,  where  a  man  sold  a  vicious  horse  and  Roscorla  v. 
subsequently  warranted  him  free  from  vice,  it  was  held 
that  the   previous  sale  was  no  consideration  for  the 
warranty,  which  could  not  therefore  be  enforced  (?'). 

To   this   rule,  however,  certain   exceptions   are    al- 
leged (s),  of  which   the  most  substantial  is   found   in 
cases  in  which  a  person  has  been  held  capable  of  re- 
viving an  agreement  by  which   he  has  benefited,  but 
which   by   rules  of  law  since  repealed,   incapacity   to 
contract  no  longer  existing,  or  mere  lapse  of  time,  is  not 
enforceable    against   him  (t).     Thus,  a  simple  contract  Debt  barred 
debt,  which  would  otherwise  have  been  barred  by  the  statute  of 
Statute   of  Limitations  (it),  from  having  been  incurred  Limitations. . 
upwards  of  six  years,  may  be  revived  by  a  subsequent 
promise  to  pay,  or  even  by  an  unconditional  acknow- 
ledgment of  the  debt  (x)  ;  but  by  modern  statutes  such 


(2))  Byles,  .J.,   5  C.   B.   N.   S.  (q)  Leake  on  Contract,  612. 

265  ;  Baiiihridgc  v.  Firmstonc,  8  (r)  Roscorla  v.  Thomas,  3  (^.  B. 

A.    &  E.   743 ;    Pollock  on  Con-       234. 
tract,  172,  4tli  ed. 

(s)  It  has  been  laid  down  tliat  services  rendered  at  the  request  of 
another  are  sufficient  consideration  for  a  promise  of  reward  suhsequcnthj 
made  by  him  ;  but  the  view  now  jmt  forward  is  that  such  a  subsequent 
promise  can  only  be  evidence  of  what  the  parties  thought  the  services 
worth.  It  is  also  said  that  the  voluntary  doing  by  one  party  of  some- 
thing which  the  other  Avas  legally  bound  to  do  is  sufficient  considera- 
tion for  a  subsequent  promise  of  recompense  ;  but  this  appears  to  rest 
on  doubtful  authoritv.  See  Anson  on  Contract,  92—98,  3rd  ed.  ; 
Pollock  on  Contract,  169,  170,  4th  ed. 

{t)  Anson  on  Contract,  98,  3rd  [x)  Bac.  Abr.   tit.   Limitations 

ed.  of  Actions  (E)  ;  Prance  v.  Symp- 

(m)  Stat.  21  Jac.  I.  c.  16,  s.  3.       son,  Kay,  678  ;  Sidioell  v.  Mason, 
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Contra  i.t 
mnde  chirinj 
infancy. 


proiniso  or  acknowlctlgment  must  be  made  or  contaiued 
by  or  in  some  writing,  to  be  signed  by  the  party  charge- 
able thereby  or  by  his  agent  {y).  And  in  like  manner, 
before  the  Infants  Belief  Act,  1874  {z),  took  effect,  a 
contract  made  by  a  person  during  infancy  and  voidable 
on  that  account,  might  have  been  confirmed  by  an 
express  promise  or  ratification  made  when  of  full 
age  (rt).  Formerly,  also,  a  debt  barred  by  bankruptcy 
might  have  been  revived  by  an  express  promise  {h)  to 
pay  it  (c).  But,  under  the  present  bankruptcy  law,  a 
promise  to  pay  such  a  debt  cannot  be  enforced  unless 
supported  by  a  new  consideration  {d).  Lastly,  con- 
sideration must  be  legal  (e)  ;  for,  as  w^e  have  seen  (/), 
there  must  be  nothing  unlawful  in  the  object  of  an 
agreement. 


Let  us  now  consider  upon  Avhat  simple  contracts  the 
law  imposes  some  requisite  beyond  the  element  of  con- 
sideration.    By  certain  statutes  of  modern  times,  writ- 


2  H.  &  N.  306,  310  ;  Ilulmrs  v. 
MackrcU,  3  C.  B.,  N.  S.  7S9  ; 
Cornforth  v.  Sviithard,  5  H.  &  M. 
13  ;  Francis  v.  Hawkesley,  1  E.  & 
E.  1 052  ;  Cluiscmore  v.  Turnrj', 
L.  II.,  10  Q.  B.  500. 

(//)  Stat.  9  Geo.  IV,  c.  14,  s.  1, 
called  Lord  Tenterden's  Act,  19 
&  20  Vict.  c.  97,  s.  13. 

(:;)  Stat.  37  k.  38  Vict.  c.  62, 
wliicli  enacts  (s.  2)  that  no  action 
.sliidl  be  brought  whereby  to 
cliarge  any  person  upon  any  pro- 
mise made  after  full  age  to  j^ay 
any  debt  contracted  during  in- 
fancy, or  upon  any  ratification 
made  after  full  age,  of  any  pro- 
mise or  contract  made  during 
infancy,  whether  there  shall  or 
.shall  not  be  any  new  considera- 
tion for  such  ]n-omise  or  ratifica- 
tion after  full  age.  See  Ex 
'jxirte  Kibble,  in  re  Oiuilou-,  L.  E., 
10  Ch.  373  ;  Coxhcad  v.  Mullis, 

3  C.  P.  D.  439;  Northcotc  v. 
Donglity,  4  C.  P.  D.  385  ;  Ditcimm 


V.  Wormll,  5  C.  P.  D.  410. 

(rt)  Such  a  promise  or  ratifica- 
tion was  required  by  stat.  9  Geo 
IV.  c.    14,   s.    5,  to  be  made  by 
some  writing  signed  by  tlie  party 
to  be  charged  therewith. 

(b)  Required  to  be  in  writing 
and  duly  signed  by  stats.  6  Geo. 
IV.  c.  16,  s.  131  ;  5  &  6  Vict.  c. 
122,  s.  43. 

{c)  True.man  v.  Fenton,  Cowp. 
544 ;  Kirkpiitrick  v.  ToMcrsall, 
13  M.  &  W.  766. 

[d)  See  Jakcman  v.  Cook,  4  Ex. 
D.  06  ;  stats.  46  &  47  Vict.  c.  52, 
s.  30  ;  32  &  33  Vict.  c.  71,  s.  49. 
The  Bankruptcy  i^cts  of  1849  and 
1861  made  all  such  promises  uoiti!; 
stats.  12  &  13  Vict.  c.  106,  s.  204.; 
24  &  25  Vict.  c.  134,  s.  164  : 
Kidson  V.  'Turner,  3  H.  &  N. 
581. 

(c)  Anscn  on  Contract,  88,  3rd 
ed. 

(/)  Ante,  p.  101. 
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ing  is  required    to    most    simple    contracts    respecting 
matters  of  importance.     These  we  shall  now  proceed 
to  notice.     The  first  and  most  important  of  tliem  is  the  Statute  of 
Statute  of  Frauds  (g),  which  enacts  : —  laius,  .■. 

(Sect  4)  That  no  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator  upon  any  si^ecial  promise  to 
answer  damages  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  ujion  any  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  mar- 
riage ;  or  upon  any  contract  or  sale  of  lands,  tenements  or  here- 
ditaments, or  any  interest  in  or  concerning  them  ;  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof  ;  unless  the  agreement  iijion 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorised. 

This  enactment,  it  will  be  observed,  does  not  give  to 
writing  any  validity  which  it  did  not  possess  before. 
A  written  promise  made  since  this  statute,  without  any 
consideration,  is  quite  as  much  nudum  pactiuni  as  it 
would  have  been  before  (It).  The  statute  merely  adds 
a  further  requisite  to  the  validity  of  certain  contracts- 
namely,  that  they  shall,  besides  being  good  in  other 
respects,  be  put  into  writing,  otherwise  no  action  shall 
be  maintained  upon  them  (i).  And  contracts,  which 
fail  to  comply  with  the  requirements  of  the  above 
section,  are  not  void,  but  only  not  enforceable  {h). 

(g)  29  Car.  II.  c.  3.  his  name  or  initials,  or  the  name 

(h)  See  AVilliams  on  Executors,  or   initials  of  his   firm,   together 

pt.    4,   bk.    2,    c.h.    2,    sect.  2 ;  1  with   the   true    date    of    his    so 

Wms.  Saund.  211,  n.  (2).  writing,   so  that  the  stamp  may 

(t)  Agreements,      where      the  be  effectually  cancelled  and  ren- 

niatter  thereof  is  of  the  value  of  dered  incapable  of  being  used  for 

51.,  or  upwards,  are,  with  some  any  other  instrument.     Stat.  ,33 

exceptions,  liable  to  a  stamp  duty  &  34  Vict.  c.   97,    Schedule,  tit. 


of  M;  which  may  be  denoted  by  Agreement,  and  see  sects.  24  and 

an  adhesive  stamp,  which  is  to  be  36.  £  nj-t^/K^-^  if  ^        '        "  ' 
cancelled  by  the  person  by  whom  {ky  Leroux  v.  B 

the  agi-eement  is   first  executed,  801  ;    see    Pollock 

by  writing  on  or  across  the  stamp  604 — 608,  4th  ed. 


an  adhesive  stamp,  which  is  to  be       36.  Qny^fK^  %f  ^os-Aota  3  f/**%jc^o^  R  .^6l 

cancelled  by  the  person  by  whom  {ky  Leroux  v.  Brown,  12  C.  B. 

the  agi-eement  is  first  executed,       801  ;    see   Pollock  on    Contract, 
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Wain  V. 

Wnrff-n 


Consideration 
for  proniise 
to  answer 
lor  another's 
debt  &c., 
need  not  now 
apiicar. 


Answering 
for  debt,  de- 
fault or  mis- 
carriage. 


A  great  number  of  cases  have  been  decided  upon  the 
above  section  of  this  celebrated  statute.  One  of  the 
most  important  is  that  of  Wain  v.  Warlters  (?),  in  which 
it  was  held  that  the  statute,  in  requiring  the  agreement 
to  be  in  writing,  required  that  the  conside^xUion,  \^hich 
is  part  of  the  agreement,  should  be  in  writing,  as  well 
as  the  promise  itself.  And  therefore  a  promise  in 
writing  to  pay  the  debt  of  a  third  person,  w^hich  did  not 
state  any  consideration,  was  held  to  give  no  cause  of 
action ;  and  parol  evidence  of  a  consideration  was  not 
allowed  to  be  given.  This  case  was  followed  by  many 
other  decisions  to  the  same  effect  (m).  But  a  recent 
statute  now  provides  that  no  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person, 
being  in  writing  and  duly  signed,  shall  be  invalid  to 
support  an  action,  by  reason  only  that  the  consideration 
for  such  promise  does  not  appear  in  writing,  or  by 
necessary  inference  from  a  written  document  (n).  The 
phrase  in  the  statute  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  means  to  answer  for  a 
debt,  default  or  miscarriage /or  ivJdch  that  other  remains 
liable  (o).  Thus,  where  one  party  to  an  agreement  ver- 
bally promised  the  other,  that,  in  consideration  of  his 
discharging  from  custody  a  third  person  whom  he  had 
taken  in  execution  for  debt,  he,  the  first  party,  would 
pay  the  debt,  it  was  held  that  action  might  well  be 
brought  on  this  promise,  although  it  was  not  put  in 
writing  (p).     For  this  was  not  a  promise  to  answer  for 


(/)  5  East.  10  ;  2  Smith's  Lead- 
ing Cases,  251,  8th  ed. 

(m)  Saunders  v.  Wakefield,  4 
Barn.  &  Aid.  595 ;  Morley  v. 
Boothhy,  3  Bing.  107  ;  Clancy 
V.  PicjgoU,  2  Adol.  &  Ell.  473  ; 
1  Wms.  Saund.  211,  n.  [cl)  ;  Price 
T.  Jlichardson,  15  Mee.  &  "Wels. 
539. 

(n)  Stat.  19  &  20  Vict.  c.  97, 
s.  3.  See  Holmes  v.  Mitcliell,  7 
C.   B.,  N.  S.  361  ;   Williams  v. 


Lake,  2  Ell.  &  Ell.  349. 

(o)  1  Wms.  Sanud.  211  b,  n. 
(2) ;  Notes  to  Birkmyr  v.  Darnell, 
1  Smith's  Leading  Cases,  326,  8th 
ed.  ;  Criji'ps  v.  Hartnoll,  4  B.  & 
S.  414  ;  Reader  v.  Kingham,  13 
C.  B.,  N.  S.  344;  Lakeman  v. 
]ilou7itstephen,  L.  R.,  7  H.  of  L. 
17. 

(p)  Goodman  v.  Chase,  1  Barn. 
&  Aid.  297.  See  also  Lane  v. 
Burghart,  1  Q.  B.  933. 
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the  debt  of  another  person,  to  which  that  other  re- 
mamed  liable,  but  to  pay  a  debt  from  which  the  other 
was  discharged.  It  was  an  original  promise  to  pay 
and  not  a  collateral  promise  to  guarantee,  which  is  the 
meaning  in  the  statute  of  the  words  "answer  for." 
The  words,  "  any  agreement  that  is  not  to  be  performed  Space  of  one 
within  the  space  of  one  year  from  the  making  thereof,"  fi^akinc^^."^ 
have  been  held  to  mean  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year  {q).  Thus  where  one  man  promised  another,  for 
one  guinea,  to  give  him  a  certain  number  on  the  day  of 
his  marriage,  it  was  held  tliat  a  writing  was  unneces- 
sary, for  the  marriage  might  have  happened  within  the 
year  (r).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000^.  need  not  be  in  writing  (s)  ;  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  also  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  so  as  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
within  a  year  from  the  making  thereof.  Thus  where  a 
landlord  agreed  to  lay  out  50^,  in  improvements,  in 
consideration  of  the  tenant  undertaking  to  pay  him  5Z. 
a  year  during  the  remainder  of  his  term  (of  which 
several  years  were  unexpired),  it  was  held  that  writing 
was  unnecessary  {t)  ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the  landlord's  part  might  reasonably  have  been  so. 
These  decisions  have  considerably  narrowed  the  opera- 
tions of  the  statute,  and  have  left  remaining  much  of  the 
mischief,  arising  from  reliance  on  memory  only,  which 
it  was  the  intention  of  the  statute  to  obviate,  by  re- 

{q)  See  Britain  v.    Hossitcr,  1 1  (s)  Wells   t.   Horton,    4    Bin<T. 

Q.  B.  U.  123.  40  ;  Fddley  v.   Ridley,  34  Beav. 

(r)  Peter     V.     Compton,    Skin.  478. 

353  ;  1    Smith's   Leading    Cases,  {t)  Doiiellan  v.  Kcid,  3  Barn.  & 

^351,   8th  c(l.  ;    Souch   v.    Straw-  Add.  899  ;  Cltcrry  v.  Meviing,  4 

bridge,  2  C.  B.  80S.  Ex.  Ilep.  031. 

W.P.P.  I 
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([uirinn:  written  evidence  (n).  The  last  clause  of  the 
enactment  Inis  however  received  a  very  liberal  con- 
SijoH-ai.y  111.-  struction.  The  words  are  "signed  by  the  party  to  be 
jmrtytok  charged  tiierewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized."  And  it  has  been  held  that 
any  insertion  by  the  party  of  his  name  in  any  part  of 
tiie  agreement  is  a  sufficient  signing  within  the  sta- 
tute (./•),  provided  the  name  be  inserted  in  such  a  manner 
juj  to  have  the  effect  of  authenticating  the  instru- 
ment (y)  ;  and  it  is  not  necessary  that  both  parties 
should  sign  the  agreement.  The  whole  of  the  agree- 
ment must  be  contained  in  the  writing,  either  expressly 
or  by  reference  to  some  other  document,  but  the  writing 
is  required  by  the  statute  to  be  signed  only  by  the  party 
to  be  charged  (z).  And  as  a  "  memorandum  or  note  " 
of  the  agreement  is  allowed,  a  writing  sufficient  to  satisfy 
the  statute  may  often  bo  made  out  from  letters  written 
by  the  party  (a),  or  from  a  written  offer,  accepted,  with- 
out any  variation  (/>),  before  the  party  offering  has 
exercised  his  right  of  retracting  (c).  But  the  memo- 
randum must  show,  by  name  or  description,  the  party 
in  whose  favour  the  other  is  to  be  charged,  or  the 
contract  cannot  be  enforced  ((/). 


Memoraiului 
or  note. 


Sale  of  gocKls        The  seventeenth  section  of  the  Statute   of  Frauds, 
uinvanis*''        'which  relates  to  contracts  for  the  sale  of  goods,  wares 


{u)  See     1     Smith's     Leading 
Cases,  3.51  et  scq,  8th  ed. 

(x)  Ogilvic v. Foljamhe,  3 llciiv. 
62. 

(y)  Stokes  V.  Moor,  1  Cox,  211)  ; 
Sclby  V.  Sclby,  3  Jleriv.  4,  6. 

{z)  LoAjthoarp  v.  Bri/ant,  2  Bing. 
^^.  C.  735,  742.  See  Sugd.  Vend. 
&  Pur.  c.  4,  ss.  3,  4,  p.  128  d 
seq.,  14th  ed. 
^  (a)  Ov-cn  V.  Thomaa,  3  I\Iy.  & 
Keen,  353;  Cave  v.  Hastings,  7 
Q.  B.  D.  125.  See  Husscy  v. 
llorne-Payne,  4  App.  Cas.  311  ; 
May  V.  Thmnson,  20  Ch.  D.  705. 

{h)  Holland  v.  Eyre,  2  Sim.  & 


Stii.  194;  Gibbons  \.  North  Eastern 
Metropolitan  Asylum  District,  11 
Beav.  1  ;  Ajjpleby  v.  Johnson,  L. 
R. ,  9  C.  P.  158  ;  Crosslcyy.  May- 
cock,  L.  R.,  18  E(|.  180  ;  Bonne- 
well  V.  Jenkins,  C.  A.,  26  W.  R 
294  ;  L.  R.,  8  Ch.  D.  70. 

(c)  llouthdge  v.  Grant,  4  Bing. 
653;  S.  C,  1  Moo.  &  P.  717; 
Gilkcsx.  Leonino,  4  C.  B.,  K  S.' 
485;  Hebb'scasc,  M.  R.,  Law  lie]).', 
4  Eq.  9  ;  Stecenson  v.  McLean,  5 
Q.  B.  D.  316.     See  ante,  ii.  103 

id)  1  Dart,  V.  &  P.  217,  5th 
ed.  ;  Jarrett  v.  Hunter,  34  Ch.  D. 
182  ;  see  ante,  p.  58. 
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and  merchandise  for  the  price  of  101.  or  upwards,  has 
been  ah-eady  noticed  (e),  together  with  the  clause  in  the 
statute  of  Geo.  IV.,  next  noticed,  by  which  this  enact- 
ment has  been  extended  and  explained  (/). 


The    next    statute    wliich    requires    our    notice    is  Lord  Tentcr- 

commonly  called   Lord  Tenterden's  Act   (a).     By  this 

Written 
statute  no  acknowledgment  or  promise  by  words  only  acknowledg- 

can  take  any  case  of  simple  contract  out  of  the  opera-  "lent  required 
tion  of  the  Statute  of  Limitations  (Jt),  or  deprive  any  case  out  of 
party  of  the  benefit  thereof,  unless  such  acknowledg-  Lhuitations.* 
ment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby  (i).  The  effect  of  such  a  promise  has  already 
been  referred  to  (/.;).  The  statute  makes  no  mention 
of  any  signature  by  an  agent  ;  but  by  a  recent  statute 
the  signature  of  an  agent  has  been  rendered  suffi- 
cient [l).  And  no  joint  contractor  is  to  lose  the  benefit 
of  the  Statute  of  Limitations  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed 
by  any  other  joint  contractor  ;  but  nothing  therein 
contained  is  to  alter,  or  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever  (m).  However,  no  indorsement 
or  memorandum  of  any  payment  written  or  made  upon 
any  promissory  note,  bill  of  exchange  or  other  writing 
by  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  sufficient  proof  of  such 

(c)  Ante,  p.  55.     As  to  whether  v.  Dalbij,  4  You.  kCoW.  2-38. 

contracts  not  complying  with  s.  (k)  Ante,  p.  109. 

17  are  void,  or  only  not  enforce-  {l)  Stat.   19  &  20  Yict.   c.   97, 

able,    see    Pollock    on    Contract,  s.  13. 

605,  4th  ed.  (m)  Stat.  9  Geo.  IV.  c.  14,  s.  1  - 

(/)  Stat.  9  Geo.  IV.  c.  14,  s.  7  ;  WMnvmny.  Kynmaii,  1  Ex.  Hep. 

ante,  p.  55.  118  ;  Cleave  v.  Jones,  6  Ex.  Rep. 

ig)  Stat.  9  Geo.  IV.  c.  14.  573  ;  Bamficld  v.    Tiqrper,  7  Ex. 

{h)  Stat.  21  Jac.  I.  c.  16,  s.  3.  Rep.  27  ;  Fordham  v.   Wallis,  10 

{{)  See  Lechmcre  v.  Fletcher,  1  Hare,  217;  A^«s/t  v.  TJTo^soM,  Kay, 

Cro.  k  Mee.  623  ;   Bird  v.  Gam-  650  ;  Edwards  v.  Janes,  1  Kay  & 

mon,  3  Bing.  N.  C.  883  ;  Cheslyn  John.  534. 
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Ri'prcscntn- 

tiolis  of  elm 

meter,  K>: 


pnymont,  so  as  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Limitations  („).  And  by  a  recent  statute 
payment  of  any  principal  or  interest  by  a  co-contractor 
or  co-debtor  will  not  deprive  a  debtor  of  the  benefit  of 
the  Statute  of  Limitations  (o).  Lord  Tenterden's  Act 
furtiier  enacts  (/)),  that  no  action  shall  be  brought 
wljcreby  to  charge  any  person  upon  or  by  reason  of 
any  representation  or  assurance  made  or  given  concern- 
in"  or  relating  to  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit, 
money  or  (joods  upon,  unless  such  representation  or 
assurance  be  made  in  writing  signed  by  the  party  to  be 
charged  therewith.  There  appears  to  be  some  error 
in  the  word  "Kpo)i"in  this  enactment,  which,  as  it 
stands,  is  superfluous  {q).  And  it  has  been  doubted 
whether  a  representation  made  to  a  purchaser  by  the 
trustee  of  some  property,  that  the  property  was  encum- 
bered to  a  less  extent  than  was  actually  the  case,  was 
a  representation  concerning  the  ahility  of  the  vendor 
within  the  meaning  of  the  statute  (r).  The  better 
opinion  seems  to  be,  that  such  a  representation  is  within 
the  statute,  and  ought  consequently  to  be  obtained  in 
writing.  There  are  a  few  other  cases,  besides  those 
affected  by  the  Statute  of  Frauds  and  Lord  Tenterden's 
Act,  in  which  contracts  are  by  law  required  to  be  in 
writing,  or  in  some  other  special  form  (s). 


Legality  of 
object  of 
coutract. 


4.  There  must  be  nothing  unlawful  in  the  object  of 
the  agreement,  or  it  cannot  be  enforced.     For,  as  we 


(»0  Sect.  3. 

(o)  Stat.  19  &  20  Vict.  c.  97, 
s.  14,  not  retrospective  :  Jackson 
V.  TVooUcy,  8  E.  &  B.  784. 

(;))  Stat.  9  Geo.  IV.  c.  14, 
s.  6. 

(q)  See  1  Mee.  &  Wels.  104, 
123  ;  Swift  V.  Jcwshiry,  L.  R.,  9 


Q.  B.  301. 

(?•)  See  Lydc  v.  Barnard,  1 
Mee.  &  Wels.  101  ;  Simnn  v. 
Phillips,  8  Ad.  &  Ell.  457 ;  De- 
vaux  y.  Stcinkellcr,  6  Binif.  if  C 
84.  !=      •     • 

is)  See  Pollock  ou  Contract, 
145—165,  4th  ed. 


OF  CONTRACTS. 


ir 


have  seen  {it),  a  contract  gives  a  right  to  acts  or  for- 
■  bearances  on  the  part  of  another  or  others  ;  and  if  the 
acts  or  forbearances  contemplated  by  an  agreement  be 
unlawful,  the  law  will  not  enforce  them,  and  the  agree- 
ment is  void.  Agreements  may,  however,  be  void  as 
unlawful,  not  only  because  they  contemplate  some 
illegal  act,  that  is,  some  act  forbidden  by  common  law 
or  statute,  but  also  if  their  object  be  the  commission  of 
some  act,  discouraged  though  not  absolutely  forbidden 
by  law,  on  the  ground  either  of  its  immorality  or  of  its 
being  against  public  policy  (.«).  It  is  beyond  the  scope 
of  this  work  to  discuss  fully  the  various  grounds  on 
which  agreements  may  be  void  for  illegality  (y).  A  few 
examples  must  suffice. 

First,  as  to  agreements  contemplating  illegal  acts.  Agreements 

•     Till     contemplating 

Any  agreement  to  commit  a  crnne,  an  indictable  niegal  acts. 
offence  or  a  civil  wrong  is  generally  void  (s).  So  that 
an  agreement  involving  the  publication  of  a  libel  («),  or 
the  commission  of  a  fraud  on  a  third  party,  is  void  (6). 
It  is  illegal  to  trade  with  the  inhabitants  of  hostile 
states  without  the  licence  of  the  Crown;  and  contracts 
made  in  violation  of  this  rule  are  void  (c).  Again, 
some  contracts  are  expressly  made  void  by  statute ; 
others  are  prohibited  by  statute  on  pain  of  the  in- 
fliction of  a  penalty  (cT).  And,  in  the  latter  case,  con- 
tracts made  in  violation  of  the  statute  are  void,  as  well 
as  in  the  former  (e).     The  following  instances  may  be 


{u)  Ante,  p.  100.  Scivacjc  Co.,  L.  11,  10  Q.  B.  492, 

{x)  Pollock  on  Contract,    232,  499. 

233,  4tli  ed.  (c)  The  Hoop,  1  C.  Rob.   196  ; 

{y)  See    Pollock   on    Contract,  Potts  v.  Bell,  8  T.   R.  548  ;   ^a'- 

cli.  vi.  p.  232,  4th  ed.  ^ws/7o  v.  Boicdcii,  7  E.  &  B.  763. 

(s)  Pollock   on   Contract,   235,  {d)  See   Pollock    on   Contract, 

237,  4tli  ed.  Appendix  (H.),  p.   682,  4tli  ed. 

{a)  SlMckell  v.  Hosier,  2  Bing.  (c)  Bcnsley  v.  Bignold,  5  B.  & 

N.  C.  634.  A.    335 ;     Cope   v.    lloivlnnds,    2 

(i)  Mallalicu    v.    Hodgson,    16  M.    &   AV.    149  ;    see  Pollock   on 

Q.   B.  639  ;  Begbic  v.  Fhosjjhate  Contract,  251—257,  4tli  ed. 
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rontmrtsol     given :— Marine   insurances  of  any  ship   or  goods,   in 
iiminiiici*.       ^yi,icii  tlic  party  insuring  has  not  an  insurable  interest, 
are    expressly    made    void    by    statute    (/) ;    and    so 
are   insurances    ui)on    any    life    or    other    event,    in 
which    the    person     taking    the    benefit    of    the    in- 
\v..f;,n..  siuancf,   has   no   interest  (r/).      By  a   statute   of  the 

year  l.s4.')  all  contracts  or  agreements,  whether  by 
pan)l  or  in  writing,  by  way  of  gaming  or  Avager- 
ing,  are  made  null  and  void  (h).  Contracts  by 
clergymen  liolding  benefices  with  cure  of  souls,  made 
for  the  purpose  of  charging  such  benefices  with 
any  sum  of  money,  are  void  by  a  statute  of  Eliza- 
beth (/).  Unciualified  persons  are  prohibited  by  statute 
from  practising  as  medical  advisers ;  so  that  an  agree- 
ment contemplating  the  practice  of  the  medical  profes- 
sion by  an  unqualified  person  is  void  (/t).  The  sale  of 
intoxicating  liquors  at  unlicensed  places  is  prohibited 
by  statute  on  pain  of  a  heavy  penalty  for  every  of- 
fence (/) ;  and  therefore  appears  to  be  void  (»t).  Con- 
tracts for  the  payment  of  money,  whereby  there  should 
be  reserved  more  than  five  per  cent,  interest,  were 
formerly  void  under  a  statute  of  Anne  called  the  Usury 
Law  (n). 

(/)  Stat.  19  Geo.  IT.  c.  37.  or  winners   of  any  lawful   game, 

(</)  Stat.    14   Geo.   III.   c.    48,  sport,  pastime,  or  exercise. 

which  does  not  extend  to  insur-  (i)  Stat.  13  Eliz.  c.  20  ;  Shmv 

ances   of  ships,    goods     or  mer-  v.  Pritchard,  10  B.   &   C.    241  ; 

chandiscs.  Long  v.  Storic,  3  De  G.  &  S.  308  ; 

(/()  Stat.   8  &  9  Vict.   c.   lOP,  see  Momjs  v.  Leake,  8  T.  R.  411  ; 

s.  18,  providing  also  that  no  suit  Sloanc  v.  Pack/nan,  11  21.  &  "\V. 

shall  be  brought  or  maintained  in  770. 

any  court   of  law   or  equity  for  (k)  Davics  v.   Makuna,  29  Cli. 

recovering  any  sum  of  money  or  D.  f)96. 

valuable  thing  alleged  to  be  won  (I)  Stat.    35  &  36  Vict.  c.   94, 

ujion  any  wager,  or  which  shall  s.  3. 

liave  been  deposited  in  tiie  hantls  (wi)  Hamilton  v.    GraiiUfrr,   5 

of  any  pereon  to  abide  the  event  H.  &  N.  40  ;  Pollock  on  Contract, 

on   which  any  wager  shall  have  256,  4th  ed. 

been  made.    'This  section  is  not  (n)  Stat.  12  Anne,  st.  2,  c.    ]6 

to  ai)p]y  to  any  subscription  or  (EuftTiead's  ed.)  ;  13  Anne,  c.    15 

contribution,  or  agreement  to  sub-  (Statutes  of    the   Realm).      This 

scribe  or    contribute,  ior  or  to-  Act  was  amended  by  stats.  3  &  4 

wards  any  j.late,  prize,  or  sum  of  "Will.    IV.    c.    98,  s.    7  ;   5   &    6 

money  to  be  awarded  to  the  winner  Will.  IV.  c.  41  :  2  &  3  Vict,  c. 
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The  best  instance  of  an  agreement  held  to  be  im-  Asieement 

,        „   ,  ,„.,..  inilawful  f(ir 

lawtul  on  tlie  ground  or  immorahty  is  an  agreement  immorality, 
between  a  man  and  a  woman  contemplating  future 
cohabitation.  Such  an  agreement  is  altogether  void  (o). 
If,  however,  a  promise  be  made  in  consideration  of  past 
cohabitation,  the  agreement  is  not  void  as  unlawful  (j)). 
But  as  such  a  past  consideration  cannot  support  a 
promise,  the  agreement  will  not  be  binding  unless  made 
under  seal  (q). 

As  to  what  agreements  are  unlawful  as  being  against  Agreements 
public  policy,  all  that  can  be  said  here  is  that  there  are  a"a'h^st\.ublic 
certain  kinds  of  agreements  which  have  been  judicially  policy. 
held  to  be  against  the  common  weal  ('?'),     One  instance 
is  afforded  by  agreements  tending  to  impede  the  course 
of  justice ;  as  agreements  for  stifling  a  criminal  prose- 
cution for  some  offence,  which  cannot  also  be  the  sub- 
ject of  an  action  for  damages  (s),  or  agreements  whereby 
a  person  admitted  to  bail  or  ordered  to  find  bail  for 
his  good  behaviour  promises  to  indemnify  his  surety 
against    loss    by    his    default   (t).      Agreements    void  Maintenance, 
for    similar    reasons    are    agreements    involving    (u) 
maintenance,    which   is   the   unlawful   maintaining   of 


37  ,  and  all  the  laws  against  usury  271 — 277,  4tli  ed. 

were  repealed  in  1854  by  stat.  17  (s)  Collins  v.  Blantcrn,  2  Wils. 

&  18  Vict.  c.  90.  341  ;  1  Smith,  L.  C.  387,  8th  ed. ; 

(o)   Walker   v.    Pcrkim,   1   W.  Kcir  v.  Lccman,  6  Q.   B.  308  ;  9 

Black.  517;  3  Burr.   15(58;  Gray  (}.  B.  371  ;   Williams  v.  Baylmj, 

V.  Mathias,  5  Ves.  286.  L.    K.,  1    H.   L.    200  ;  Fisher   v. 

{p)  Turner     v.      Vaughan.,     2  Apollinaris  Co.,    L.    R.,  10   Ch. 

Wils.    339 ;    Hill   v.    Spencer,    2  297  ;    Ex   2^<"'t-o    JVohxrhampton 

Amb.    641  ;    Gray  v.   Mathias,  5  and  Staffordshire   Bankiia/   Co., 

Ves.    286  ;    Hall    v.    Palmer,    3  14  Q.  B.  I).  32. 

Hare,  532  ;  Kyne  v.  Moore,  1  S.  ((!)    Wilson   v.    Strucjncll,   7  Q. 

&  S.  61  ;  2  S.  &  S.   260  ;  Nye  v.  B.  D.  548  ;  Herman  v.  Jcuchner, 

MoseUy,  6  B.  &  C.   133  ;  lie  Val-  15  Q.  B.  D.  561. 

lance,  26  Ch.  D.  353.  («)  See   Hunter    v.    Daniel,    4 

{q)  Binnington  v.  Walll'i,  4  B.  Hare,  420,  431  ;  Spryc  v.  Porter, 

k,  A.   650  ;  Beaumont  v.  Reeve,  8  7  E.  &  B.    58  ;  Hiitlcy  v.  Hutley, 

Q.    B.    483.     See   ante,  pp.   105,  L.  R.,  8  Q.    B.  112;  Pollock   on 

109.  Contract,  293—303,  4th  ed. 

(/•)  See   Pollock    on    Contract, 
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flmrapcrty.  auotl.cr  person's  suit  (x),  or  champerty,  which  is 
the  inaiiitenance  of  a  suit  in  consideration  of  a  share 
in  the  property  to  be  gained  (y).  As  maintenance  is 
an  actionable  offence  (z),  agreements  involving  main- 
tenance might  also  be  said  to  be  void  as  involving  the 
commission  of  an  illegal  act  (a).  Agreements  by  a 
father  to  forego  his  right  to  the  custody  of  his  children 
or  his  discretion  as  to  their  education,  are  generally 
void  as  against  public  policy  (&).  Again,  some  agree- 
ments are  void  as  tending  unduly  to  restrict  individual 
freedom  of  action  (c),  as  agreements  in  restraint  of 
Contracts  iu  marriage  {d)  or  of  trade.  The  last  is  a  striking  in- 
rostraint  of  g^j^jj^j^yf  .^  contract  void  on  account  of  its  object  being 
contrary  to  tlie  policy  of  the  common  law.  It  is  for  the 
advantage  of  the  community  that  every  person  should 
be  allo\Yed  the  full  exercise  of  his  trade  or  profession ; 
and  any  contract  whereby  it  is  attempted  unduly  to 
restrain  a  person  from  following  his  lawful  calling  is 
therefore  absolutely  void.  But  a  contract  may  be  well 
made  for  valuable  consideration  (e)  imposing  a  partial 
and  reasonable  restriction  on  a  man's  following  his 
trade  or  business  (/).  Thus,  a  contract  is  not  rendered 
void  by  having  for  its  object  the  restraint  of  a  person 
from  trading  in  a  particular  place,  or  within  a  reason- 
able distance  from  any  particular  place  (ry),  for  he  may 

(,/•)  Bac.  Abi'.  tit.  Maintenance;  2225  (promise  by  Peers  imtler  seal 

BmiUaugh  v.   Ncwdcfjalc,  11   Q.  not   to   marry   anyone   but   Mrs. 

B.  D.  1.  Lowe,  and  if  he  did,  to  pay  her 

(i/)  Bac.  Abr.  tit.  Champerty.  1000/.   within  three  months  after 

(;)  See  the  two  preceding  notes.  ho   should   have  married  anyone 

(a)  Ante,  p.  117.  else  ;  held  void). 

(ft)  Andrcics  v.   Salt,  L.  R.,  8  (r)  Such   a    contract    nrast  be 

Ch.  622,  636  ;  see  lie  Afjar-ElUs,  made   for  valuable  consideration 

10  Ch.   D.   49;  24  Ch.   D.   317.  in  order  to  be  good,  even  though 

As  to   agreements  in  separation  made  by  deed  ;  see  ante,  p.  105. 
deeds  giving  the  custody  or  con-  (/)  See  Pollock   on   Contract, 

trol  of  the  children  to  the  mother,  310—316,    4th   ed.  ;    Mitchcl    v. 

see  now  stat.  36  Vict.  c.  12,  s.  2  ;  Reynolds,   1    Smith,    L.^  C.    417- 

.  He  Bcsant,  11  Ch.  D.  508.  ^l\\Gi\.i^avie<yv^airic^':)Hh^oL.R.l^'i.uu^ 

(c)  Pollock  on   Contract,    306,  (j/)  See     Avery    v.    Lcinqford,^..  . 

4th  ed.  Kay,  663,  667  ;   Pollock  on'  Con-  ^T^        ' 

{d)  Lowe    V.    Peers,    4     Bun-.  tract,  316,  4th  ed.,  where  the  cases^^^^t^!;*  a 
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carry  on  trade  elsewhere  ;  nor  is  a  contract  void  which 

restrains  a  person  from  serving  a  particular  class  of 

customers  (h)    (for   there  are  plenty   of  others  to   be 

found),  or  which  binds  a  person  to  be  the  servant  for 

life  in  his  trade  to  another  (i),  for  this  is  not  in  restraint 

of  trade  when  it  is  to  be  carried  on  for  his  life.     In  a 

recent  case  (/•)  an  agreement,  whereby  the  defendant  ^ousilhn  v 

bound  himself  not  to  travel  m  the  champagne  trade  lor 

two  years  and  not  to  set  up  in  the  same  trade  for  ten 

years  after  leaving  the  plaintiff's  house,  was  held  valid. 

The  rule  that  contracts  in  restraint  of  trade  are  void 

at  law  has  recently  been  in  some  respects  relaxed  in 

favour  of  trades  unions   by  the   Trades   Union   Act,  The  Trades 
TQh-T   ./x  Union  Act, 

As  a  general  rule,  agreements  whose  direct  object  is  Effect  of 
unlawful  are  altogether  void  ;  and  in  this  respect  there  the^object  of 
is  no  difference  between  agreements  made  under  seal  ™  agieemeut. 
and  those  made  without  deed  {m).     And  even  if  the 
immediate  object  of  an  agreement  be  lawful,  but  the 
agreement  is  made  to  the  knowledge  of  both  parties  for 
an  unlawful  purpose,  it  is  void  (/?).     If  an  agreement 
have  more  than  one  object,  and  some  of  the  objects  are 
lawful  whilst  the  others   are   unlawful,  the   unlawful 


are  collected.      The    distance   is  notes  to  pp.  117 — 120,  ante. 

reckoned  as  measured  on  a  map  ;  {n)  Caiman  v.  Bnjce,  3  B.  &  A. 

Mouflct    V.     Cole,    Ex.     Ch.,    21  179  (money  lent  for  an  unlawful 

AV.  R.  175  ;  Law  Rep.,  8  Ex.  32.  purpose)  ;  Pearcev.  JB rooks,  L.  R., 

(h)  JlannicY.  Irvine,  7  Man.  &  1    Ex.    213    (brougham    let   to   a 

Gr.  969.  prostitute  to  assist  her  in  carry- 

(i)   Wal/is  r.    Day,  2   Mee.   &  ing  on  her  vocation).     If  in  such 

AVels.  273.  cases  the  unlawful  purpose  be  at 

{k)  lious'iUon   v.   Rousillon,  11  tirst    imknown    to    one    of    the 

Ch.  D.  351.     This  case  is  direct!)'  parties,  but  be  discovered  by  him 

opposed  to  ^?/sOj/jjj  V.  JVheatcro/t,  before  the  contract   is   executed, 

L.  R.,  15  Eq.  59.  the   contract   is   voidable   at   his 

{I)  Stat.  34  &  35  Vict.   c.   31,  option  ;  Cowan  v.    Milhourn,   L. 

amended  by  stat.   39  &  40  Vict.  R. ,  2    Ex.    230;    see   Aycrst    v. 

c.  22  ;  and  see  stat.  38  &  39  Vict.  Jenkins,  L.  R.,  16  Eq.  275.    And 

c.  86.  see  Pollock   on  Contract,    322 — 

(m)  Pollock  on  Contract,  321,  325,  4th  ed. 
4th  eJ.  ;  see  the  cases  cited  in  the 
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objects  will  not  vitiate  the  others,  provided  the  good 
|.art  ho  separated  from,  and  not  dependent  upon,  that 
uhich  is  bad  {»)■  -I'Ut  if  the  good  part  of  an  agreement 
be  inseparable  Worn  the  bad,  as  where  any  part  of  the 
consideration  for  any  promise  or  promises  is  unlawful, 
the  illegal  jiart  of  the  consideration  will  vitiate  the 
good,  and  iviuKr  llic  whole  contract  void  (-p).  As  a 
gi  iK'ral  rule,  money  paid  or  property  delivered  under  an 
ludawful  agreement  cannot  be  recovered  back  (q).  If, 
how  (."vcr,  one  who  has  paid  money  or  delivered  property 
under  such  an  agreement  repudiate  his  unlawful  pur- 
pose before  anything  else  be  done,  he  may  recover  his 
property  l)ack,  unless  perhaps  the  object  of  the  agree- 
ment were  actually  criniiual  or  immoral  (r).  And  if 
one  has  made  an  unlawful  bargain  under  coercion,  he 
may  recover  back  money  paid  or  property  delivered  in 
jiursuance  thereof  (■•>•). 

o.  The  consent  expressed  by  the  parties  to  an  agree- 
niLut  nuist  be  unimpeachable  by  any  of  them  on  the 
ground  of  mistake,  misrepresentation,  fraud,  duress,  or 
undue  influence.  The  examination  of  this  brunch  of 
the  law  of  contract  would  be  out  of  place  iu  a  book 
treating  of  rights  acquired  by  contract  only  as  part  of  a 


(o)  Mallan  v.  May,  11  M.  &  "\V.  to  liiid  bail  for  his  good  behaviour, 

653  ;  Price  v.  Green,  16  M.  k  AV.  Avith  his  surety  as  an  imleninity  ; 

:34(i  ;     yicholJs     v.    SUrtton,     10  see  ante,  p.  119). 
t.>.  15.  346  ;  Pollock  on  Contract,  (?•)   Ta'p-penden    v.    FMmlall,    2 

3:20,  4th  ed.  B.  &  P.  467  ;  Pahjart  v.  Lcckic, 

(p)  Fcathrrsfonc  y.  Hutchinaon,  6  M.  &  S.  290  ;  Taijlor\,Boicers, 

Cro.   KHz.  199  ;  Bridyc  v.   Cage,  1  Q.  B.  D.  291. 
Cro.  .lac.  163  ;  Hojikins  v.  Pres-  (s)  Atkinson  v.  Dcnhy,  6  H.  & 

rott,   4    C.    B.    578  ;    Pollock  on  N.    778  ;  7  H.   &  N.   934,  where 

Contract,  321,  4th  cd.  plaintiff    recovered   50Z.    paid   to 

^  (7)  Taylor  v.  Chester,  L.  R.,  4  defendant  as  the  condition  of  his 

Ex.  309  (half  of  a  .")0/.  banknote  signing   a  composition   deed   be- 

<lcpositcd  as  a  pledge  for  the  pay-  tween  plaintiff  and  his  creditors, 

uieutof  wine  and  sup])crs  supplied  defendant  having  refused  to  sign 

to  plaintiff  in  a  l)rothel  for  the  unless    he     received     soniethino- 

]iurposes  of    debauch)  ;   Herman  more   than   the   other    creditors? 

V.    Jcueluicr,   15   (^.    B.    D.    561  And  see  Pollock  on  Contract,  331 

{money  deposited  by  one,  ordered  —338,  4th  cd. 
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man's  property.  It  is  fully  discussed  in  Mr.  Pollock's 
valuable  "Principles  of  Contract"  (0,  and  admirably 
summarised  in  Sir  W.  Anson's  treatise  on  the  same 
subject  (u).  All  that  can  be  said  here  is  this  : — Mistake 
may  be  such  as  to  exclude  any  true  consent  between 
the  parties,  in  which  case  there  can  be  but  a  void 
agreement  between  them  (.«)  ;  or  mistake  may  occur  in 
the  expression  of  a  true  consent,  in  which  case  it  can 
generally  be  rectified.  Contracts  induced  by  innocent 
misrepresentation  are  not  void,  but  are  in  certain 
special  cases  (?/)  voidable  at  the  option  of  the  party 
misled.  Contracts  induced  by  fraud,  duress,  or  un- 
due influence  are  not  void,  but  are  voidable  at 
the  option  of  the  party  deceived,  coerced,  or  unduly 
influenced  (c). 

^.s  we  have  seen  (a),  a  contract  gives  rise  to  rights  Contract.s  only 
against  particular  persons  only.  And  the  only  persons  thereto! 
against  whom  such  rights  can  be  enforced  are  parties  to 
the  contract,  or  their  executors  or  administrators,  or 
their  principals  in  the  case  of  contracts  made  by 
agents  (h).  Conversely,  as  a  general  rule,  no  one  can 
sue  upon  a  contract  who  is  not  a  party  to  it,  save  as  the 
executor,  administrator,  assign,  or  principal  of  some 
party  thereto  (c). 

{t)  Ch.  VIII. ^XI.  and  for  tlic  purchase  of  shares  in 

{«)  Part  II.,  Ch.  IV^.  compiiiiies  ;  or  if  the  representa- 

(.'■)  See   Foster   v.    Mackinnon,  tiou  amount   to    a   condition    or 

L.  K.,  C.  P.  704,  where  defendant  warranty;    Anson    on    Coniracl, 

indorsed   a  bill  of  exchange  be-  1-35  ct  scq.,  3rd  ed. 

lieviug  he  was  signing  a  guaran-  (,:)  Pollock   on    Contract,   392, 

tee  ;  Smith  v.    Hughes,  L.   K.,  6  4th  ed. 

(;).    B.    597,  Avhere   the   question  (a)  Ante,  p.  100. 

was   whether   plaintiff    had   sold  (b)  See    Pollock    on    Contract, 

certain  oats  to  defendant  as  old  190 — 195,    4th    ed.  ;     Anson    on 

oats ;  Cimdij  v.  Lindsay,  3  App.  Contract,     202—204,     211,    337, 

Cas.   459,  where  the  respondents  343,  3rd  ed. 

delivered      goods     to     Blenkaru  (c)  See    Pollock    on    Contract, 

believing  they  were  selling  them  195    et  scq.,   4th  ed.  ;    Anson  on 

to  Blenkiron  &  Co.  Contract,    206,    212,    337,     343, 

(//)  In  contracts  of  marine  or  3rd   ed.  ;    Gaiidy  v.    Gandy,   30 

fire  insurance,  for  the  sale  of  land,  Ch.  D.  57. 
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AsaiKMimcnt         We  bavc  seen  ((/)  tliat  before  the  year  1875  the 
of  contracts.    ^^^^^.^  ^^.  ^ ^.^^j^ract,  being  a  chose  in  action,  was  assign- 
able in  eciuity,  l)ut  not,  as  a  general  rule,  at  law,  other- 
wise than  by  giving  the  assignee  a  power  of  attorney 
enabling  liini  to  sue  thereon  in  the  assignor's  name  ; 
and  that  choses  in  action  are  now  directly  assignable  m 
the  manner  and  under  the  conditions  specified  in  the 
Bills  nml        Judicature  Act   of  1873.     Let  us   now   consider   the 
""^''■'-  most  notorious  exceptions  to  the  old  rule  of  law,  viz., 

bills  of  exchange  and  promissory  notes,  which  were 
simide  contracts  to  pay  money  made  in  writing  and 
iissignable,  the  former  by  the  Law  Merchant  (e), 
the  latter  under  a  statute  of  Anne  (/),-  by  the  mere 
transfer  from  hand  to  hand  (after  indorsement)  of 
the  piece  of  paper  on  which  the  written  contract 
appeared.  Bills  and  notes  further  differ  from  ordinary 
simple  contracts  in  a  very  important  particular,  viz., 
that  a  consideration  is  presumed  to  have  been  given  for 
them  till  the  contrary  is  proved  {(j).  The  law  relating  to 
bills  of  exchange,  cheques  and  promissory  notes  was- 
codified  by  the  Bills  of  Exchange  Act,  1882  {h).  By  this 
A  bill  of  Act  (/),  a  bill  of  exchange  is  defined  as  an  unconditional 
exchange.  ,,rJer  in  writing,  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it  (k),  requiring  the  person 
to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time  a  sum  certain  in  money  to 
or  to  the  order  of  a  specified  person  or  to  bearer. 
The  person  making  the  order  is  called  the  drawer, 
the  person  on  whom  it  is  made  the  drawee,  and  the 
person  to  whom  the  money  is  payable  the  payee.  The 
bill  is  sometimes  made  payable   to  the  drawer  him- 


(d)  Ante,  pp.  9—13.  ((/)  See  3Iills  v.  Barber,  1  Mee. 

(c)  Gibson  v.  J/mrf,  1   H.   Bl.  &  SVels.  425  ;    stat.  45  &  46  Vict. 

569,  605,  606  ;  ante,  p.  11.  c.  61,  s.s.  30,  89. 

(/)  Stat.    3   &   4  Anne,  c.    S,  {h)  Stat.  45  &  46  Vict.  c.  61. 

revised  ed.  (c.  9.  lUiilhead's  ed.),  (i)  Sect.  3. 

made  pcrpelual  ]<y  stat.  7  Anne,  (k)  See  sect.  91. 
c.  25,  s.  3. 
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self,  or  to  his  order,  or  to   liim  or  bearer  (/).     If  the  Acceptance. 
person  on  whom  the  bill  is  drawn  undertakes  to  pay  it, 
he  writes  on  it  the  word  "  accepted,"  with  his  signature, 
and  is  then  called  the  acceptor.     By  the  Bills  of  Ex- 
change Act,  1882,  the  acceptance  of  a  bill  is  defined  as 
the  signification  by  the  drawee  of  his  assent  to  the  order 
of  the  drawer.     And  by  the  same  Act,  an  acceptance  is 
invalid  unless  it  complies  with  the  following  conditions, 
namely: — (1)   it  must  be  written  on  the  bill  and  be 
signed  by  the  drawee  ;  (2)  it  must  not  express  that  the 
drawer  will  perform  his  promise  by  other  means  than 
the  payment  of  money.     But  the  mere  signature  of  the 
drawee  without  additional  words  is  sufficient ;  and  it  is 
sufficient  if  the  signature  of  the  drawee  be  written  by 
some  other  person  by  or  under  his  authority  (in).   Where 
a  bill  is  drawn  in  a  set,  the  acceptance  may  be  written 
on  any  part,  and  it  must  be  written  on  one  part  only  {n). 
If  the  drawee  accepts  more  than  one  part,  and  such  ac- 
cepted parts  get  into  the  hands  of  different  holders  in 
due  course  (o),  he  is  liable  on  every  such  part  as  if  it 
were  a  separate  bill  {ii) .     .A.  promissory  note,  or  note  of  A  promisscry 
hand,  as  it  is  sometimes  called,  is  a  written  promise  from 
one  person  to  pay  to  another,  or  to  his  order,  or  to 
bearer,  a  certain  sum  of  money.     The  person  making 
the  promise  is  called  the  maker  of  the  note.     And  by 
the  Bills  of  Exchange  Act,  1882  (2^),  a  promissory  note 
is  defined  as  an  unconditional  promise  in  writing  made 
by  one  person  to  another,  signed  by  the  maker  (q),  en- 
gaofing  to  pay,  on  demand  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money,  to,  or  to  the  order 
■of,  a  specified  person  or  to  bearer.     But  it  is  provided 


(Z)  See    Stat.    45   &    46    Vict.  were  repealed  by  the  Act  of  18S2. 

c.  61,  s.  5.  {n)  Stat.  45  &  46  Vict.   c.   61, 

(m)  Stat.   45  &  46  Vict.  c.  61,  s.  71. 

sects.    17,  91,  codifying  the  pro-  (0)  See  sect.  29  ;  and  see  below. 

visions  of  stats.    19  &    20   Vict.  (p)  Stat.  45  &  46  Vict.   c.   61, 

c.  97,  s.  6  ;  41  Vict.  c.  13,  s.  1  ;  s.  83. 

which  were  to  the  same  effect,  and  [q)  See  sect,  91. 
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l.V  the  Act  (/>)  that  an  instrnmcntin  the  form  of  a  note 
payable  to  nuiker's  oRlcr  is  not  a  note  within  the  mean- 
ing of  the  Act  unless  and  nntil  it  is  indorsed  by  the 
niak.-r;  and  that  a  promissory  note  is  inchoate  and  in- 
complete until  delivery  thereof  to  tlie  payee  or  bearer. 

The  making  or  negotiating  in  England  of  notes  for 
less  than  o/.  payable  to  l)earer  on  demand  is  proliibited 
by  statute  (v).  And  bills  and  notes  payable  to  bearer 
(•n  demand  are  prohibited  from  being  issued  by 
bankers,  except  by  the  banks  and  under  the  restrictions 
mentioned  in  the  Act  passed  to  regulate  the  issue  of 
bank  notes  (n). 

As  both  the  property  in  and  the  right  to  sue  upon 
a  bill  of  exchange  were  transferable  by  the  mere 
delivery  of  a  bill  payable  to  bearer,  and  by  the 
delivery  after  indorsement  of  a  bill  payable  to 
order  (0,  a  bill  of  exchange  was  said  to  be  a  nego- 
i'ldhle  instrument  (*'-).  By  a  statute  of  Anne,  pro- 
missory notes  were  made  negotiable  in  the  same 
manner  as  inland  bills  of  exchange  {x).  By  the  Bills 
of  Exchange  Act,  1882  {y),  a  bill  or  note  is  negotiated 
when  it  is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee  the  holder 
of  the  bill.  The  term  "  holder  "  in  the  Act  means  the 
payee  or  indorsee  of  a  bill  or  note  who  is  in  possession 
of  it,  or  the  bearer  thereof  (.?).  And  the  holder  of  a 
bill  or  note  may  sue  thereon  in  his  own  name  («).    A 


(jj)  Stat.  45  &  46  A'ict.  c.  Gl, 
s   83 

(r)  Stats.  7  Geo.  IV.  c.  6,  ss. 
3,  4  ;  9  Geo.  IV.  c.  65,  s.  1 ;  26 
k  27  Vict.  c.  105,  last  continuod 
by  Stat.  50  Vict.  c.  5. 

(s)  Stat.  7  &  8  Vict.  c.  32,  ss. 
10,  11. 

(t)  Eyre,  C.V>.,  Gibson  r.  Minet, 
1  ]{.  Kl.  569,  605,  606  ;  see  ante, 
1>.  124. 


[u)  See  Blackburn,  J.,  Crouch 
V.  Credit  Fancier,  L.  R.,  8  Q.  B. 
374,  381,  382. 

(r-;)  Stat.  3  &  4  Anne,  c.  8,  rc- 
vis-ed  cd.  (c.  9,  RufJhead's  ed.)  ; 
mad(!  perpetiinl  by  staf  7  Anne, 
c.  25,  s.  3. 

{y)  Stat.  45  &  46  Vict.  c.  61, 
ss.  31,  89. 

(z)  Sect.  2. 

{a)  Sects.  38,  89. 
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bill  or  note  payable  to  bearer  is  negotiated  by  delivery. 
A  bill  or  note  payable  to  order  is  negotiated  by  the  in- 
dorsement of  the  holder,  completed  by  delivery  (h).    An 
indorsement,  in  order  to  operate  as  a  negotiation,  must 
be  written  on  the  bill  or  note  itself  and  signed  by  the 
indorser.     The  simple  signature  of  the  indorser  on  the 
bill  or  note,  without  additional  words,  is  sufficient  (c). 
And  it  is  sufficient  if  his  signature  be  written  thereon 
by  some  other  person  by  or  under  his  authority  (d).   An 
indorsement  may  be  made  in  blank  or  special  (e).     An  Indorsement 
indorsement  in  blank  specifies  no  indorsee,  and  a  bill  or 
note  so  indorsed  becomes  payable  to  bearer.     A  special  Special 
indorsement  specifies  the  person  to  whom,  or  to  whose 
order,  the  bill  or  note  is  to  be  payable  (/).     Thus,  if  a 
bill  or  note  be  made  payable  to  A.  B.  or  order,  and 
A.  B.  write  his  name  on  the  back,  this  operates  as  an 
indorsement  in  blank  ;  and  the  bill  or  note  becomes 
payable  to  bearer  and  negotiable  by  delivery  only.    But 
if  A.  B.  write  "  Pay  C.  D.  or  order,  A.  B."  on  the  bill  or 
note,  this  is  a  special  indorsement ;  and,  in  order  to  be 
negotiated,  the  bill  or  note  must  be  again  indorsed  by 
C.  D.     By  the  Bills  of  Exchange  Act,  1882  (r/),  when  a 
bill  has  been  indorsed  in  blank,  any  holder  may  con- 
vert the  blank  indorsement  into  a  special  indorsement 
by  writing  above  the  indorser's  signature  a  direction  to 
pay  the  bill  to  or  to  the  order  of  himself  or  some  other 
person.     By  the  same  Act,  a  bill  or  note  is  payable  to  Bill  or  note 
bearer  which  is  expressed  to  be  so  payable,  or  on  which  {Ja^er.*^ 
the    only   or   last    indorsement    is    an    indorsement  in 
blank  (70. 

(b)  Sects.  31,  89.         .  the  heaver  hy  any  of  the  parties 

(c)  Sects.  32J  89.  thereto  ;  bnt  the  special  indorser 

(d)  Sect.  91.  was  not  liable  to  the  hearer 
(c)  Sects.  32  (6),  89.  without  the  indorsement  of  tbo 
{/)  Sects.  34,  89.  person  to  whom  lie  had  specially 
(g)  Stat.    4.''t  &  46  Vict.  c.  61,       indorsed  it ;    Smith  v.    Clark,    1 

s.  34,  snb-s.  4  ;  see  sect.  8,  sub-s.  Peake,  29.5;  Walter  \.  Macdonald, 

3.     Before  this  Act  was  passed,  2  Ex.  527. 

if  a  bill  were  once  indorsed   in  (A)  Sects.  8  (3),  89. 

blank,   it  was  always  payable  to 
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A  chcjuc  is  defined  by  the  Bills  of  Exchange  Act, 
1SS2,  as  a  bill  of  exchange  drawn  on  a  banker  payable 
on  don.and.  An<l  the  provisions  of  that  Act  applicable 
to  a  bill  of  exchange  payable  on  demand  apply  to  a 
clic(iue,  except  as  otherwise  provided  therein  (i).  The 
Act  provides  that,  when  a  bill  payable  to  order  on 
demand  is  drawn  on  a  banker,  and  the  banker  on  whom 
it  is  drawn  pays  the  bill  in  good  faith  and  in  the 
ordinary  course  of  business,  it  is  not  incumbent  on  the 
banker  to  show  that  the  indorsement  of  the  payee  or 
any  subsequent  indorsement  was  made  by  or  under  the 
authority  of  the  person  whose  indorsement  it  purports 
to  be,  and  the  banker  is  deemed  to  have  paid  the  bill  in 
due  course,  although  such  indorsement  has  been  forged 
or  made  without  authority  (k).  Payment  in  due  course 
means  payment  made  at  or  after  the  maturity  of  the 
bill  to  the  holder  thereof  in  good  faith  and  without 
notice  that  his  title  thereto  is  defective  (/).  A  previous 
Act  of  the  present  reign  provides  that  any  draft  or 
order  drawn  upon  a  banker  for  a  sum  of  mone}'  payable 
to  order  on  demand  which  shall,  when  presented  for 
payment,  purport  to  be  indorsed  by  the  person  to  whom 
the  same  shall  be  drawn  payable,  shall  be  a  sufficient 
authority  to  such  banker  to  pay  the  amount  of  such 
draft  or  order  to  the  bearer  thereof  (»i).  Cheques  may 
be  crossed  eitlier  generally  by  drawing  two  parallel 
lines  across  them,  with  or  without  the  words  "&  Co.," 
or  specially  by  writing  the  name  of  a  particular  banker 
across  them  (71) ;  and  may,  in  addition,  be  crossed  with 
the  words  "  not  negotiable."  The  banker  on  Avhom  a 
cheque  is  drawn  must  not  pay  it  if  crossed  generally, 
otherwise  than  to  a  banker,  or  if  crossed  specially, 
otherwise  than  to  the  banker  to  whom  it  is  crossed,  or 


(0  Stat.  45  &46  Vict.  c.  61,  s. 


rs. 


{k)  Sect.  60. 
(l)  Sect.  59. 


{m)  Stat.  16  &  17  Vict.  c.  59, 
s.  19. 

(?0  See  Stat.  45  &  46  Vict.  c. 
61,  ss.  76,  77. 
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his  agent  for  collection,  being  a  banker  (o).  When  a 
person  takes  a  crossed  cheque  which  bears  on  it  the 
words  "  not  negotiable,"  he  shall  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the  cheque  than 
that  which  the  person  from  whom  he  took  it  had  (p). 

The  effect  of  accepting  a  bill,  or  making  a  promissory  Liability>f 
note,  is  to  render  the  acceptor  or  maker  primarily  liable  ^'^^^^  °^ ' 
to  pay  the  same  to  the  person  entitled  to  require  pay- 
ment (q).     The  effect  of  drawing  a  bill  is  to  make  the  of  drawer. 
drawer  liable  to  payment,  if  the  acceptor  make  default, 
provided  that  the  requisite  proceedings  on  dishonour  be 
duly  taken  (r).     The  effect  of  indorsing  a  bill  or  note  Lialnlity  of 

.  iiidorscr. 

is  to  make  the  indorser  also  liable  to  payment,  if  the 
acceptor  of  the  bill  or  maker  of  the  note  should  make 
default,  provided  that  the  requisite  proceedings  on  dis- 
honour be  duly  taken  (s).     The  indorsement  operates  as 
against  the  indorser  as  a  new  drawing  of  the  bill  by 
him  (t).       An    indorsement,   however,    may   be   made 
without  recourse  to  the  indorser,  or  "  sans  recours,"  as 
it  is  generally  expressed,  in  which  case  the  indorser 
avoids  all  personal  liability  (u).     The  Bills  of  Exchange  Presentment 
Act,  1882,  enacts  that,  subject  to  the  provisions  of  the  °^  I'^'^y"^^^  • 
Act,  a  bill  must  be  duly  presented  for  payment;  and 
that,  if  it  be  not  so  presented,  the  drawer  and  indorsers 
shall  be  discharged  (x).     And  presentment  for  payment 
is  necessary  in  order  to  render  the  indorser  of  a  note 
liable  (y).     The  drawer  of  a  bill,  or  the  indorser  of  a  Notice  of 
bill   or   note,   will,   however,   be   discharged   from    all '^^^''^'^°'^''- 
liability,  unless  the  person  requiring  payment  should, 
within  a  reasonable  time,  give  him  notice  that  the  bill 

(o)  See  sect.  79,  sub-s.  2.  (*•)  Ibid.  ss.  55,  57,  89. 

(p)  Sect.  81.  (0  Penmj  v.  Tunes,  1  C.   M.  & 

(q)  See  stat.  45  &  46  Vict.  c.  61,  R.  441. 

ss.  54,  57,  88  ;  Duncan,  Fox  &  Co.  («)  Byles  on  Bills,  117,  6th  ed. ; 

V.  North  &  South  Wales  Bank,  6  see  stat.  45  &  46  Vict.  c.  61,  s.  16. 

App.  Cas.  1,13.  (.t)  Ihicl.  s.  45. 

(r)  See  stat.  45  &  46  Vict.  c.  61,  (?/)  Stat.  45  &  46  Vict.  c.  61, 

ss.  55,  57.  s.  87,  sub-s.  2. 

W.P.P.  K 
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or  note  lias  not  been  paid,  or  as  it  is  termed,  has  been 
dishonoured,  and  give  him  to  understand,  either  ex- 
pressly or  by  implication,  that  he  looks  to  him  for 
payment  (z).  And  the  Bills  of  Exchange  Act,  1882, 
provides  that,  subject  to  the  provisions  of  the  Act, 
when  a  bill  has  been  dishonoured  by  non-acceptance,  or 
a  bill  or  note  by  non-payment,  notice  of  dishonour 
must  be  given  to  the  drawer  and  each  indorser  of  a 
bill,  or  to  each  indorser  of  a  note  ;  and  any  drawer  or 
indorser  to  whom  such  notice  is  not  given  is  dis- 
charged ((0-  Tlie  rules  regulating  the  validity  of  a 
notice  of  dishonour  are  codified  by  the  Act  (h)  ;  as  are 
also  the  rules,  which  determine  the  cases,  in  which 
delay  in  giving  notice  of  dishonour  is  excused,  or  notice 
Protest.  of  dishonour  is  dispensed  with  (c).     In  order  to  charge 

the  drawer  or  indorser  of  a  foreign  bill  of  exchange,  by 
the  custom  of  merchants,  the  bill  must  be  protested  by 
a  notary  public  (cZ).  This  protest  is  a  declaration  by 
him  in  due  form  that  payment  has  been  demanded  and 
refused  (e).  And  by  the  Bills  of  Exchange  Act,  1882, 
Avhere  a  foreign  bill,  appearing  on  the  face  of  it  to  be 
such,  has  been  dishonoured  by  non-acceptance,  it  must 
be  duly  protested  for  non-acceptance  ;  and  where  such  a 
bill,  which  has  not  been  previously  dishonoured  by  non- 
acceptance,  is  dishonoured  by  non-payment,  it  must  be 
duly  protested  for  non-payment  (/).  By  the  same  Act, 
where  a  dishonoured  bill  is  required  or  authorized  to  be 
protested,  and  the  services  of  a  notary  cannot  be  obtained 
at  the  place  where  the  bill  is  dishonoured,  any  house- 
holder or  substantial  resident  of  the  place  may,  in  the 
presence  of  two  witnesses,  give  a  certificate,  signed  by 
them,  attesting  the  dishonour  of  the  bill,  and  the  certi- 

{z)  Hartley  v.  Case,  4  B.  &  C.  (c)  Ihkl.  s.  50. 

339  ;  Byles  on  Bills,  213  ct  scq.,  (d)  Gale  v.  IFalsh,  5  T.  E.  239. 

6th  cd.  ;  see  stat.  45  &  46  Vict.  (e)  See  stat.  45  &  46  Vict.  c.  61, 

c.  61,  ss.  48—50.  s.  5],  siib-s.  7. 

(«)  Ibid.  ss.  48,  89.  (/)  Jbid.  s.  51,  sul)-s.  2. 

(J)  Ibid.  s.  49. 
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ficate  shall  in  all  respects  operate  as  if  it  were  a  formal 
protest  of  the  bill  (g).  Protest  is  unnecessary  in  the 
case  of  an  inland  bill  of  exchange,  and  in  the  case  of  a 
promissory  note,  whether  inland  or  foreign  {h). 

In  consequence  of  a  consideration  being  presumed  to  BoriA  fide 
1  -n     1  ,  •    nolder  may 

have  been  given  for  every  bill  or  note  till  the  contrary  is  enforce  pay- 
shown,  it  follows,  that  if  a  bill  or  note  should  have  been  ™ent. 
drawn,  accepted,  or  indorsed  without  any  consideration, 
or  for  a  consideration  which  is  illegal,  a  homlficU  holder 
for  valuable  consideration,  or  any  indorsee  from  him, 
may,  nevertheless,  enforce  payment ;  for  when  he  took 
the  security  lie  was  entitled  to  rely  on  the  legal  pre- 
sumption of  a  proper  consideration  having  been  given  {i). 
It  is  stated  by  Sir  William  Blackstoue  {h),  "  that  every  Reason  why  a 
note,  from  the  subscription  of  the  drawer,  carries  with  ■°p'^'^/u''^^^^^^^ 
it  an  internal  evidence  of  a  good  consideration."  This, 
however,  appears  to  be  a  mistake.  The  law  does  not 
give  this  effect  to  bills  of  exchange  and  promissory  notes 
in  respect  of  the  undertaking  being  evidenced  by  writing, 
but  in  order  to  strengthen  and  facilitate  that  commercial 
intercourse  which  is  carried  on  through  the  medium  of 
such  securities  {I).  On  this  ground  the  law  allows  these 
instruments  to  form  an  exception  to  the  general  rule 
that  a  consideration  must  be  shown  for  every  agree- 
ment, although  evidenced  by  writing.  By  the  Bills  of 
Exchange  Act,  1882,  every  party  whose  signature  ap- 
pears on  a  bill  or  note,  is  pririiOj  facie  deemed  to  have 
become  a  party  thereto  for  value.  And  every  holder  (i^i-) 
of  a  bill  or  note  is  prima  facie  deemed  to  be  a  holder  in 
due  course  (n)  ;  but  if  in  an  action  on  a  bill  it  is  ad- 
mitted or  proved  that  the  acceptance,  issue,  or  subse- 

((/)  Ihid.  s.  94.  man,  16  M.  &  W.  355. 

{h)  Ibid.  ss.  51  (1),  89  (1,  4).  {k)  2  Black.  Comra.  446. 

(i)  Collins  V.  Martin,  1  Bos.  &  {l)  V  Foiibl.  Eq.  343,  344. 

Pull.  651  ;  Morris  v.  Lee,  Bayley  (m)  See  ante,  p.  126. 

on  Bills,  500  ;  Robinson  v.   Ecy-  {n)  Stat.  45  &  46. Vict.   c.  61, 

mlds,  2  Q.  B.  196  ;  Mayr.  Chap-  ss.  30,  89. 
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Valualilo 
coiisidi'iation 
lor  a  bill. 


Holder  in  dm 
course. 


qnont  negotiation  of  the  bill  is  effected  with  fraud, 
duress,  or  force  and  fear,  or  illegality,  the  burden  of 
proof  is  shifted,  unless  and  until  the  holder  proves  that, 
subsequent  to  the  alleged  fraud  or  illegality,  value  has 
in  good  faith  been  given  for  the  bill.  Valuable  con- 
sideration for  a  bill  may  be  constituted  by  any  con- 
sideration sufficient  to  support  a  simple  contract  (o) ;  or 
by  an  antecedent  debt  or  liability  (p).  Such  debt  or 
liability  is  deemed  valuable  consideration  whether  the 
l)ill  is  payable  on  demand  or  at  a  future  time  {q).  A 
■  holder  in  due  course  is  a  holder  who  has  taken  a 
bill  or  note,  complete  and  regular  on  the  face  of  it, 
under  the  following  conditions  ;  namely, — 

(a)  That  he  became  the  holder  of  it  before  it  was 

overdue  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the  fact. 

(b)  That  he  took  the  bill  in  good  faith  and  for  value, 

and  that  at  the  time  the  bill  was  negotiated  to 
him  he  had  no  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it  (r). 


Days  of 
grace. 

Bill  or  note 
])ayable  ou 
demand. 


Three  days,  called  days  of  grace,  beyond  the  time 
fixed  for  payment,  are  allowed  on  every  bill  and  note, 
except  such  as  are  payable  on  demand.  By  the  Bills  of 
Exchange  Act,  1882,  a  bill  or  note  is  payable  on 
demand,  which  is  expressed  to  be  payable  on  demand, 
or  at  sight,  or  on  presentation,  or  in  which  no  time  for 
payment  is  expressed  (s).  The  .remedies  on  bills  of 
exchange  and  promissory  notes  were  facilitated  by  the 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855  (t). 
But,  by  the  Rules  of  the  Sui^reme  Court,  1883  (it),  no 
writ  may  now  be  issued  under  that  Act  in  the  High 


(o)  Ante,  p.  108. 
Ip)  Cf.  ante,  p.  109. 
{qj  Sect.  27,  sub-s.  1. 
(r)  Sects.  29,  89. 
(s)  Sects.  10,  89.     Stat.  34  &  35 
Vict,  c.  74,  repealed  by  the  Act  of 


1882,  contained  provisions,  simi- 
lar in  effect,  as  to  bills  and  notes 
payable  at  sight  or  on  presenta- 
tion. 

(0  Stat.  18  &  19  Vict.  c.  67. 

(u)  Ord.  II.  r.  6. 
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Court  of  Justice.     The  same  Rules  of  Court,  however,  .Summary 
provide  for  summary  procedure  in  all  actions  where  the  bjiig^n^*^  ^^ 
plaintiff  seeks   only  to  recover  a  debt   or   liquidated  notes. 
demand  in  money  payable  by  the  defendant,  with  or 
without   interest,  arising  on  a  bill  of  exchange,  pro- 
missory note  or  cheque  (x). 

Securities  for  money  won  at  play  or  any  game,  or  by  Securities  for 
betting  on  any  game,  or  money  lent  for  gaming  or  bet-  play''^  ^^°"  ^ 
ting  at  the  time  and  place  of  such  play,  were  declared 
by  a  statute  of  Anne  to  be  utterly  void  (y)  ;  but  by  a 
later  statute  (z)  such  securities  are  not  to  be  utterly 
void,  but  are  to  be  taken  to  have  been  given  for  an 
illegal  consideration  ;  they  are  consequently  now  void 
only  as  between  the  parties,  but  valid  in  the  hands  of 
any  innocent  holder,  to  whom  they  ma}^  have  been  trans- 
ferred without  notice  of  the  illegality  of  the  transaction 
in  which  they  originated  (a). 

The  chief  remedy  for  a  breach  of  contract  is  an  action  Breach  of 

contract. 

(x)  See  Ords.  III.  (r.  6),  XIV.,  and  Appendix  C,  sect.  4,  Nos.  3 —  Stamps  on 
6.     The  stamps  on  bills  and  notes  are  now  regulated  by  stat.  33  &  34  bills  and 
Vict.  c.  97,  schedule,  tit.  Bill  of  Exchange  (see  stat.  45  &  46  Vict.  c.  notes. 
61,  s.  97),  and  are,  with  some  exceptions,  as  follows  :  — 

£,   s.  d. 
Bill  of  exchange  payable  on  demand  ...         ...  ...     0     0     1 

Bill  of  exchange  of  any  other  kind  whatsoever  (except  a 
bank  note)  and  promissory  note  of  any  kind  whatsoever 
(except  a  bank  note),  drawn  or  expressed  to  be  payable, 
or  actually  i^aid,  or  endorsed,  or  in  any  manner  uego- 
ciated  in  the  United  Kingdom :  where  the  amount  or 
value  of  the  money  for  which  the  bill  or  note  is  di'awn 
or  made  does  not  exceed  £5 
Exceeds  £5  and  does  not  exceed  £10 

10        „        25     

25       „        50     

50       ,,        75     

75       „       100    

100— 
for  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  such  amount  or  value  ...         ...         ...         ...     0     1     0 

(y)  Stat.  9  Anne,  c.  14.  Giff.  194. 

(2)  5   &   6    Will.    IV.    c.    41  ;  (a)  See  ante,  p.  131. 

Hawker  v.  Halleiocll,  3  Sma.  & 


0 

0 

1 
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Action  of 
debt. 


at  law,  which  is  now  commenced  by  a  writ  of  summons 
indorsed  with  a  statement  of  the  cLaim  made  or  the 
relief  or  remedy  required  (6).  We  have  seen  (c)  that, 
under  the  equitable  jurisdiction  of  the  Court,  a  decree 
may  be  obtained  for  the  specific  performance  of  con- 
tracts of  a  certain  class,  chiefly  those  for  the  purchase 
or  leasing  of  land  (d).  But  the  law's  ultimate  remedy 
in  personal  actions  is  the  payment  of  money  (e).  An 
action  for  a  given  debt  (/)  will  therefore  be  effectually 
satisfied  by  a  judgment  that  the  plaintiff  do  recover  his 
debt;  and  this  was  the  judgment  accordingly  giveu  in 
the  old  action  of  debt,  which  lay,  as  we  have  seen,  for 
the  recovery  of  a  specific  sum  due  from  the  defendant 
to  the  plaintiff  ((/).  And  in  an  action  to  recover  a 
debt  (h)  the  judgment  now  is  that  the  plaintiff  recover 
Actions  which  the  amount  due  to  him,  specifying  it(i).  But,  except 
dama^fres^  where  a  specific  sum  or  thing  is  claimed,  as  in  debt  or 
detinue  [k),  a  personal  action  can  only,  in  the  law  phrase, 
sound  in  damages;  and  the  amount  of  the  damages  to 
be  recovered  must,  formerly,  have  been  assessed  by  a 
Damage  as-  jury  according  to  the  injury  sustained  (Ji).  But  it  is 
officei^onhe  ^^"^  provided  by  the  Rules  of  the  Supreme  Court, 
1883  {in),  that,  in  every  action  or  proceeding  in  the 
Queen's  Bench  Division  (n),  in  which  it  shall  appear  to 
the  Court  or  a  judge  that  the  amount  of  damages 
sought   to   be   recovered  is  substantially  a  matter  of 


court. 


(6)  Rules  of  the  Supreme  Court, 
1883,  Order  II.  riile  1  ;  and  see 
Appendix  A.  Pt.  III.  ss.  2,  4. 

(c)  AnU,  pp.  91,  92. 

{d)  SeeSeton  on  Decrees,  1286. 
4th  ed. 

(c)  Ante,  pp.  90,  91. 
•    (/)  See  ante,  p.  100. 

(gr)  2  Tidd's  Practice,  931,  9th 
ed.  ;  Tidd's  Practical  Forms,  338. 
The  action  of  debt  appears  to 
have  been  included  among  personal 
actions,  because  the  defendant  was 
not  compelled  to  restore  the  very 
thing  sued  for,  but  was  only  bound 
to  restore  the  quantity  demanded 


of  the  things  sued  for.  In  other 
words,  the  action  was  brought  not 
to  recover  certain  specific  coins, 
but  a  certain  sum  of  money.  See 
Glanvil,  lib.  x.  c.  2  ;  Bracton,  fo. 
102  b  ;  Reg.  139  b  ;  ante,  pp.  3— 
6,  106. 

(/«)  Ante,^.  100. 

(i)  See  Rules  of  the  Supreme 
Court,  1883,  Appendix  F. 

{k)  Ante,  p.  5. 

[l)  Bac.  Abr.  tit.  Damages 
(A.  F.) ;  Stephen  on  Pleading,  p. 
117. 

(m)  Ord.  XXXVI.  r.  57. 

[n)  See  ante,  p.  92. 
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calculation,  it  shall  not  be  necessary  to  issue  a  writ  of 
inquiry,  but  the  Court  or  a  judge  may  direct  that  the 
amount  for  which  final  judgment  is  to  be  entered  shall 
be  ascertained  by  an  officer  of  the  Court,  and  the 
attendance  of  witnesses,  and  the  production  of  docu- 
ments before  such  officer  may  be  compelled  by  siibpoRna, 
and  such  officer  may  adjourn  the  inquiry  from  time  to 
time,  and  shall  indorse  upon  the  order  for  referring  the 
amount  of  damages  to  him  the  amount  found  by  him, 
and  shall  deliver  such  order,  with  such  indorsement,  to 
the  person  entitled  to  the  damages ;  and  such  and  the 
like  proceedings  may  thereupon  be  had  as  to  taxation 
of  costs,  entering  judgment,  and  otherwise,  as  upoii  the 
finding  of  a  jury  upon  a  writ  of  inquiry  (o). 

It  is  competent,  however,  to  the  parties  to  a  contract  to  Liqiudated 
agree  between  themselves,  that,  in  the  event  of  a  breach  ^"^^S^s- 
by  either  party,  a  given  sum  shall  be  recovered  from  him 
by  the  other  as  stipulated  or  liquidated  damages  ;  and 
in  this  case  the  whole  of  the  sum  thus  agreed  on  may, 
on  a  breach  of  the  contract,  be  recovered  from  the  de- 
faulter ^^9).  The  sum  so  agreed  on  is  not  properly  called 
a  penalty ;  for,  as  we  shall  see  hereafter  when  speaking 
of  bonds,  the  law  regards  a  penalty  as  a  security  only 
for  the  damage  actually  sustained.     But  the  use  of  the 


(o)  By  the  Common  Law  Pro-  stat.  15  &  16  Vict.  c.  76,  ss.  94, 

cedure  Act,    1852,    where   it   ap-  95,  repealed  by  stat.  46  &  47  Vict, 

peared  that  the  amount  of  damages  c.     49,     saving    the    jurisdiction 

sought  to  be  recovered  was  sub-  thereby  established,  and  reserving 

stantially  a  matter  of  calculation,  the  power  to  make  rules;  of  Court 

the  amount  for  which  final  judg-  as     to     the     matters     contained 

ment  was  to  be  signed  might  be  therein. 

directed  to  be  ascertained  by  one  (p)  Keilly  Y.Jones,  1  Bing.  302; 

of  the  masters  of  the  Court;  and  S.  C.  8  Moore,  244  ;  Sugd.  Vend, 

in  all  actions  where  the  plaintiff  &  Pur.  221,   ilth   ed.  ;  Lcighton 

recovered  a  sum  of  money,  the  v.  Wales,  2  Mee.    &  Wels.   545  ; 

amount  to  which  he  was  entitled  l^rice  v.  Green,  16  M.  &  W.  346, 

might  be  awarded  to  him  by  the  354  ;     Galsworthy    v.     Strutt,    1 

judgment  generally,  without  any  Exch.  Rep.  659  ;  Atkyns  v.  Kin- 

distinction  being  therein  made  as  nicr,  4  Exch.   Rep.    776  ;    Wailis 

to  whether  such  sum  was  recovered  v.  Smith,  21  Ch.  D.  243. 
by  way   of  a  debt  or  damages  ; 
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word  penalty  will  not  prevent  the  whole  sum  from  being- 
rocoveretl,  if  this  be  clearly  the  intention  (q).  For 
tlie  question,  whether  a  sum  of  money,  agreed  to  be 
recoverable  in  the  case  of  a  breach  of  contract,  is  to  be 
considered  as  a  penalty  or  as  liquidated  damages,  is  a 
question  of  the  intention  of  the  parties,  to  be  ascertained 
according  to  legal  rules  of  construction  from  the  terms 
of  the  whole  contiact  (r).  For  the  same  reason  it  is 
held  that  the  use  of  the  words  liquidated  damages  does 
not  conclusively  manifest  the  intention  of  the  parties  (&) ; 
and,  under  some  circumstances,  a  sum  of  money  stipu- 
lated to  be  recoverable  "as  liquidated  damages"  for 
breach  of  contract,  will  be  treated  as  a  penalty,  properly 
so  called.  In  the  present  state  of  the  authorities  it  is 
hardly  possible  to  state  exhaustively  what  these  circum- 
stances are  (t).  It  appears,  however,  to  be  established 
that  if  a  specified  sum  be  agreed  to  be  recoverable  as 
liquidated  damages  for  breach  of  a  contract  to  do  several 
acts,  of  which  one  is  to  pay  a  smaller  sum  of  money, 
then  the  sum  specified  will  be  treated  as  a  penalty ;  and, 
in  the  case  of  a  breach  of  any  of  the  provisions  of  the 
contract,  the  aggrieved  party  will  only  be  allowed  to 
recover  damages  proportioned  to  the  actual  injury  which 
the  breach  has  occasioned  (u).  The  following  explana- 
tion of  this  rule  is  given.  According  to  English  law,  as 
a  general  rule,  the  damage  for  the  breach  of  a  contract 
to  pay  a  sum  of  money  on  a  certain  day  is  the  sum 
agreed  to  be  so  paid,  with  interest  in  the  case  of  a  debt 
bearing  interest,  but  no  more  (x).     Thus  the  damage 

iq)  Sainter  v.  Ferguson,  7  C.  B.  346  ;  KcmUc  v.  Farren,  6  Bing. 

716  ;  Hjmrrow  v.  Paris,  7H.  &N.  141  ;  Davics  v.  Pcnton,  216,  223  ; 

594.  Horner  v.   Flintoff,    9  M.   &   W.' 

(r)  See  tire  judgments  iuieav,  678;  Rcindel  v.  Schcll,  4  C.  B., 

Whitakcr,  L.    R.,   8   C.    P.    70;  N.  S.  97  ;  £  cits  v.  Burch,  4  H.  & 

TFallis  V.  Smith,  21  Ch.  D.  243.  N.  506  ;  Ifagce  v.  Lavell,  L.  R 

(s)  ICc7nble  V.  Farren,  6  Biiig.  9  C.  P.  107  ;  ReNcicman,  ex  parte 

^^]\  c      „.  „  Capper,  4  Ch.  D.  724  ;   Wallis  v. 

{t)  bee  Wallis  v.  Smith,  21  Ch.  Smith,  21  Ch.  D.  243,  254—277 

(?t)  AstlcyY.  WcUon,  2  B.  &  P.       Smith,  21  Ch.  D.   257,  259.     See 
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for  the  breach  of  such  a  contract  is  said  to  be  ascertained 
damage."  The  Courts  have  held,  therefore,  that  in  the 
case  of  a  contract  to  do  several  acts,  one  of  which  is  the 
payment  of  money,  with  a  stipulation  that  a  specified 
sum  shall  be  recoverable  for  breach  of  contract,  it  shall 
be  considered  unreasonable  to  suppose  that  the  parties 
could  have  intended  that  the  whole  sum  should  be  pay- 
able in  the  case  of  a  breach  of  the  contract,  for  which 
the  damage  is  ascertained  at  a  smaller  sum.  And  it  has 
been  further  held,  upon  the  construction  of  such  con- 
tracts, that  in  the  case  of  a  breach  of  any  of  tlie  pro- 
visions of  the  contract,  other  than  the  provision  for  the 
payment  of  money,  the  sum  specified  must  also  be 
treated  as  a  security  only  for  the  damage  actually  sus- 
tained (7/).  In  the  case  of  a  contract  to  do  several  acts, 
which  do  not  include  the  payment  of  money,  it  appears 
that,  priinci  facie,  a  stipulation  that  a  specified  sum  shall 
be  recoverable  as  liquidated  damages  for  breach  of  con- 
tract will  be  construed  literally ;  and  the  whole  sum  will 
be  recoverable  in  the  case  of  a  breach  (z).  But  if  any 
of  the  provisions  of  the  contract  be  of  such  a  nature 
that  the  damage  occasioned  by  a  breach  thereof  must 
necessarily  be  very  small,  it  is  thought  that  the  Court 
would  be  inclined  to  treat  the  sum  specified  as  a  penalty 
only  («).  If  one  of  the  terms  of  a  contract  be  that  a  Deposit. 
sum  of  money  shall  be  deposited  by  a  party  thereto, 
and  a  stipulation  be  made  that  the  deposit  shall  be 
forfeited  in  the  event  of  a  breacli  of  contract,  or  that  the 
deposit  shall  be  applied  in  satisfaction  of  a  specified  sum 
to  be  recoverable  in  that  event,  these  circumstances  are 
regarded  by  the  Court  as  evidencing  an  intention  that 


Cook  V.  Fuu'lcr,  L.   R.,  7  H.   L.  [z)  Atkyns  v.  Kinnier,  4  Ex. 

27  ;  Ec  Roberts,  14  Cli.  D.  49.  776  ;  Mercer  v.    Irving,  E.    B.    & 

(?/)  See   the  judgments  of  the  E.  563  ;    Wallis  v.  Smith,  21  Ch. 

Court   of   Appeal    in    Wallis   v.  D.  243. 

Smith,  21  Ch.  D.  243,  254—277,  {a)  See  Wallis  v.  Smith,  21  Ch. 

and  see   and  consider   the   other  D.  243,  257,  258,  270,  271. 
cases  cited  in  note  [u),  above. 
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tliG  amount  of  tlie  deposit,  or  otlier  amount  specified, 
shall  be  recoverable  as  liquidated  damages.  In  such 
cases  the  whole  deposit  or  sum  will  generally  be  re- 
coverable in  the  case  of  a  breach  of  the  contract,  not- 
withstanding that  one  of  the  provisions  of  the  contract 
be  for  the  payment  of  money,  or  be  of  such  a  nature 
that  the  damage  for  a  breach  thereof  must  necessarily 
be  very  small  (b). 


Ifefcreiice  to 
arbitration. 

Award  of 
arbitrator. 


The  amount  of  money  to  be  paid  as  compensation  for 
the  infliction  of  a  wrong  or  for  a  breach  of  contract  may 
also  be  ascertained  by  the  award  of  an  arbitrator,  upon 
a  reference  of  the  matter  in  dispute  to  arbitration.  The 
chapter  on  Arbitration  contained  in  previous  editions  of 
this  work  is  now  placed  in  the  Appendix  (c). 


The  person  to  whom  money  had  become  due,  whether 
from  any  injury  received,  or  from  any  contract  broken, 
or  from  a  contract  to  pay  money  itself,  formerly  stood 
in  a  situation  more  or  less  advantao^eous  with  regard  to 
his  remedies  for  recovering  the  money,  according  to  the 
Debts.  nature  of  the  debt  which  had  thus  become  due  to  him. 

For  by  the  law  of  England  all  creditors  were  formerly 
not  allowed  equal  rights,  but  were  preferred  the  one  to 
the  other,  partly  according  to  accidental  circumstances, 
and  partly  according  to  the  degree  of  diligence  and 
precaution  which  each  might  have  used.  These  old 
distinctions  have,  however,  as  we  shall  see,  been  gradu- 
ally abolished.  The  subject  of  debt  is  of  sufficient 
importance  to  form  a  separate  chapter. 


(5)  Hintonv.  Simrkcs,  L.  R.,  3 
C.  P.  165 ;  Lea  v.  WhitaJcer,  L.  R., 
8  C.  P.  70  ;    Wallis  v.  Smith,  21 


Ch.  D.  243,  250— 2,-2,  258. 
(c)  Appendix  (B.),  j;os<. 
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CHAPTER  III. 

OF   DEBTS. 

Debts,  by  the  law  of  England,  are  divided  into  dif- 
ferent classes,  which  formerly  conferred  on  the  creditor 
different  degrees  of  security  for  re-payment.  But  most 
of  these  differences  have  gradually  been  removed,  as 
we  shall  presently  see.  The  class  which  conferred  the 
highest  privileges  is  that  of  debts  of  record,  which  class 
will  accordingly  first  claim  our  attention. 

A  debt  of  record  is  a  debt  due  by  the  evidence  of  a  Debt  of 
Court  of  record  («).     Every  Court,  by  having  power  ^^^'^^'''^■ 
given  to  it  to  fine  and  imprison,  is  thereby  made  a 
Court  of  record  (6).     Such  Courts  were  formerly  either 
supreme,  superior  or  inferior.     The  supreme  Court  was 
the  Parliament.     The  superior  Courts  of  record  were  Superior 
the  House  of  Lords,  the  Court  of  Chancery,  and  the  ^^^'^f^f  °^ 
Courts  of  Queen's  Bench,  Common  Pleas  and  Exchequer, 
which  were  the  more  principal  Courts.     The  Courts  of 
the  Counties  Palatine  of  Lancaster  and  Durham  were 
also  superior  Courts  of  record  (r).     The  London  Court 
of  Bankruptcy  was  also  a  principal  Court  of  record  (d). 
The  Court  of  Probate  was  also  a  Court  of  record  (c)  ; 
and  so  were  the  Court  for  Divorce  and  Matrimonial 
Causes   (/)    and   the   High    Court   of  Admiralty  (g). 
But,  in  the  year  1875  (Jt),  the   Courts  of  Chancery, 
Queen's  Bench,  Common   Pleas   and   Exchequer,  and 

(a)  2  Black.  Comm.  465.  s.  23. 

(h)  Bac.  Abr.  tit.  Courts  (D)  2.  ( /')  Stat.  20  &  21  Vict.  c.   85, 

(r)  Ibid.  (D)  1.  s.  6. 

(d)  Stat.    32  &  33  Vict.  c.    71,  {q)  Stat.  24  Vict.  c.  10,  s.  14. 

,s.  65.  (h)  Stat.   36  &  37  Vict.  c.   66, 

(c)  Stat.   20  &  21  Vict.   c.  77,  s.  3,  ante,  p.  91. 
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tlie  Courts  of  Probate,  Divorce  and  Admiralty,  were  all 
merged  in  one  Court,  called  Her  Majesty's  Supreme 
Court  of  Judicature  ;  and  the  Supreme  Court  consists 
of  two  permanent  divisions  called  Her  Majesty's  High 
Court  of  Justice,  and  Her  Majesty's  Court  of  Ap- 
peal (0.  The  High  Court  of  Justice  is  a  superior 
Court  of  record  (k) ;  and  it  has  had  transferred  to  it 
the  jurisdiction  of  all  the  above-mentioned  Courts,  and 
also  of  the  Court  of  Common  Pleas  at  Lancaster,  and 
the  Court  of  Pleas  at  Durham  {I).  The  London  Court 
of  Bankruptcy  was  united  and  consolidated  with  the 
Supreme  Court  of  Judicature,  and  its  jurisdiction  trans- 
ferred to  the  High  Court  of  Justice  by  the  Bankruptcy 
Act,  1883  (on).  The  Court  of  Appeal  is  also  a  superior 
Court  of  record  (oi).  The  appellate  jurisdiction  of  the 
House  of  Lords  is  now  governed  by  the  A^Dpellate  Juris- 
diction Act,  187G  (o).  The  inferior  Courts  of  record 
may  be  said,  generally,  to  consist  of  the  numerous  Courts, 
established  throughout  the  country  under  the  Acts  for 
the  more  easy  recovery  of  small  debts  and  demands  in 
England,  now  called  the  County  Courts  Acts  (p)- 


Crown  duLts.  Debts  of  record  do  not,  however,  confer  the  same 
advantages  on  all  creditors  equally,  for  there  is  one 
creditor  whose  claims  are  paramount  to  all  others, 
namely,  the  crown.  In  order  to  enjoy  this  priority,  the 
crown  debt  was  formerly  required  to  be  a  debt  of 
record,   or   a    debt   by    specialty,    that    is,   secured    by 


(i)  Stat.  36  &  37  Vict.  c.  66, 
s.  4. 

(k)  Sect.  16. 

(1)  Ibid. 

{in)  Stat.  46  &  47  Vict.  c.  52, 
ss.  93,  169,  repealing  ,stat.  38  & 
39  Vict.  c.  77,  s.  9,  and  reviving 
the  provisions  of  Stat.  36  &  37 
Vict.  c.  66,  ss.  3,  16,  18,  as  to  the 
Loudon  Court  of  Bankruptcy. 

{n)  Stat.  36  &  37  Vict.  c.  66, 
s.  18. 


(o)  Stat.  39  &  40  Vict.  c.  59. 

(2>)  Stats.  9  &  10  Vict.  c.  95, 
s.  3  ;  12  &  13  Vict.  c.  101  ;  13  & 
14  Vict.  c.  61  ;  15  &  16  Vict, 
c.  54  ;  17  &  18  Vict.  c.  16  ;  19  & 
20  Vict.  c.  108  ;  21  &  22  Vict. 
c.  74  ;  22  &  23  Vict.  c.  57  ;  28  & 
29  Vict.  c.  99  ;  29  &  30  Vict, 
c.  14  ;  30  &  31  Vict.  c.  142;  31 
&  32  Vict.  c.  71  ;  32  &  33  Vict 
c.  51 ;  38.  &  39  Vict,  c,  50. 
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deed  (q)  ;  though  if  the  debt  were  by  simple  con- 
tract without  such  security,  it  would  have  had  prefer- 
ence over  the  other  simple  contract  creditors  of  the 
debtor,  and,  as  some  say,  even  over  other  creditors 
by  specialty  (r).  But  the  distinction,  which  formerly 
existed  between  specialty  and  simple  contract  debts,  was 
practically  abolished  as  from  the  1st  of  January,  1870, 
except  in  the  case  of  the  limitation  of  actions  (s).  It 
seems,  therefore,  that  since  that  date  a  simple  contract 
debt  to  the  crown  would  prevail  over  a  specialty  debt 
due  to  a  private  person.  The  priority  of  crown  debts 
in  the  administration  of  estates  in  bankruptcy  was  (with 
certain  specified  exceptions)  in  effect  abolished  by  the 
Bankruptcy  Act,  1883  (t),  but  in  other  cases  it  still 
remains  {u).  The  lien  of  the  crown  on  the  lands  of  its 
debtors  by  record  or  specialty,  and  also  on  the  lands  of 
accountants  to  the  crown,  is  mentioned  in  the  author's 
Treatise  on  the  Principles  of  the  Law  of  Real  Property  (a;). 

Of  all  debts  which  one  subject  may  owe  to  another,  Judgment 
that  which  formerly  conferred  the  most  important 
remedy  is  a  judgment  debt,  or  a  debt  which  is  due  by 
the  judgment  of  a  Court  of  record.  As  such  a  debt  is 
due  by  the  evidence  of  a  Court  of  record,  it  is  of  course 
a  debt  of  record.  Such  a  debt  may,  however,  be  incurred 
without  any  actual  exercise  of  judgment  on  the  part  of 
the  Court.  For,  strange  as  it  may  ajDpear,  a  judgment 
against  a  defendant  in  an  adverse  suit,  though  the  most 
obvious,  was  formerly  not  the  most  usual  method  of 
incurring  a  judgment  debt.     Such  a  debt  might  have 


{q)  "Williams  on  Executors,  pt.  ter  on  Bankruptcy  below. 
3,  bk.  2,  cli.  2,  s.  1.  (m)  Ec  OrkntMl  Bank  Corpora- 

(r)  Bac.    Abr.     tit.     Executors  tion,  Ex  2Mrte  The  Crown,  28  Ch. 

(L)  2.  D.    643  (Crown  debt  entitled  to 

.    (s)  See  Stat.   32  &  33  Vict.   c.  priority   in    the    winding-up    of 

46.  joint-stock  companies). 

(0  Stat.   46  &  47  Vict.    c.   52,  (x)  Page    92,    13th    ed.  ;     94, 

s.    150;    see   also   sects.    30,   40,  14th   ed. ;    115,    15th  ed.  ;    111, 

125  (sub-ss.  5,  6)  ;  and  the  Chap-  16th  ed. 
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been  incurred  by  the  voluntary  default  of  the  defendant 
in  making  no  reply  to  the  action,  which  Avas  called  nihil 
ilicit,  or  by  liis  foiling  to  instruct  his  attorney,  whose 
statement  of  that  circumstance  was  called  non  sum 
iiifoiinatus,  or  by  a  cognovit  (tdionem,  or  more  shortly 
Cognovit.  cognovit,  by  which  the  defendant  confessed  the  action, 
and  suffered  judgment  to  be  at  once  entered  up  against 
him  (?/).  Of  late  years  also  it  has  become  very  usual 
.huli^c's  for  the  parties  to  a  suit  to  obtain  by  consent  a  judge's 

oilier.  order,  authorizing  the  plaintiff  to  enter  up  judgment 

against  the  defendant,  or  to  issue  execution  against  him, 
either  at  once  and  unconditionally,  or  more  usually  at  a 
future  time,  conditionally  on  the  non-payment  of  what- 
ever amount  may  be  agreed  on.  A  judgment  obtained 
on  a  judge's  order  for  immediate  judgment  and  execu- 
tion is  however  the  same  thing  as  a  judgment  by  nihil 
elicit,  or  confession  (z).  The  method  formerly  the  most 
frequent  of  incurring  a  judgment  debt  was  not  however 
attended  with  the  actual  commencement  of  any  adverse 
Warrant  of  action.  A  luavrmit  of  attorney  was  given  by  the  intended 
attorney.  debtor,  which  consisted  of  an  authority  from  him  to 
certain  attorneys  to  appear  for  him  in  Court,  and  to 
receive  a  declaration  in  an  action  of  debt  for  the  amount 
of  the  intended  judgment  debt,  at  the  suit  of  the  intended 
creditor,  and  thereupon  to  confess  the  action,  or  suffer 
judgment  to  go  by  default,  and  to  permit  judgment  to 
be  forthwith  entered  up  against  the  intended  debtor 
for  the  amount,  besides  costs  of  suit.  Such  a  warrant 
of  attorney  was  generally  executed  as  a  security  for  a 
smaller  sum  of  money,  usually  one-half  of  the  amount 
of  the  judgment  debt ;  and  it  was  accordingly  accom- 
Defeazance.  panied  by  a  defeazccnce,  written  on  the  same  paper  or 
parchment  as  the  warrant  of  attorney,  otherwise  the 
warrant  was  void    («).     This  defeazance,  as  its  name 

iy)  3  Black.  Com.  397  ;  Stephen       763;   Andrews  v.  Dicjgs,  4    Sx. 
on  Pleading,  120.  Eep.  827. 

{z)  Bdl  V.    Bichjood,    8  C.   B.  (a)  Reg.  Gen.  Hil.  1853,  s.  27  ; 
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imports,  defeated  the  full  operation  of  the  warrant  of  at- 
torney, by  declaring  that  it  was  given  only  as  a  security 
for  the  smaller  sum  and  interest,  and  that  no  execution 
should  issue  on  the  judgment  to  be  entered  up  in  pur- 
suance of  the  warrant  of  attorney,  until  default  should 
have  been  made  in  payment  of  such  sum  and  interest 
at  the  time  agreed  on  ;  but  that,  in  case  of  default,  exe- 
cution might  be  issued  (b).  The  defeazance  also  formerly 
contained  an  agreement  that  it  should  not  be  necessary 
for  the  creditor  to  issue  a  writ  of  scire  facias,  or  do  any  Scire  facias. 
other  act  for  reviving  the  judgment  or  keeping  the  same 
on  foot,  although  no  proceedings  should  have  been  taken 
thereupon  for  the  space  of  one  year.  Without  such  a 
provision,  no  execution  could  be  issued  after  the  expira- 
tion of  a  twelvemonth  from  the  date  of  the  judgment, 
without  the  expense  and  trouble  of  a  writ  of  scire  facias, 
calling  on  the  debtor  to  inform  the  Court,  or  show  cause, 
why  execution  should  not  be  issued  (c).  But  the  Com- 
mon Law  Procedure  Act,  1852,  provided  that  during 
the  lives  of  the  parties  to  a  judgment,  or  those  of  them 
during  whose  lives  execution  might  then  issue  within  a 
year  and  a  day  without  a  scii'e  facias,  and  within  six 
years  from  the  recovery  of  the  judgment,  execution 
might  issue  without  a  revival  of  the  judgment  (d) ;  and 
the  Rules  of  the  Supreme  Court,  1883,  provide  (e)  . 
that,  as  between  the  original  parties  to  a  judgment, 
execution  may  issue  at  any  time  within  six  years  from 
the  recovery  of  the  judgment.     A  w^arrant  of  attornej^  AVarrant  of 

Stats.  3  Geo.  IV.  c.   39,  s.  4  ;  32  Principles   of  the    Law   of    Real 

&  33  Vict.  c.  62,  s.  26.    Collateral  Property,  423,  n.,  13th  ed.  ;  443, 

securities    were    required   to    be  u.,  14th  ed.  ;  500,  n.,  15th  ed. 

noticed.       Morcll    v.    Duhost,    3  (c)  Stat.    Westm.   the   Second, 

Taunt.  235.  13  Edw.  I.  c.  45. 

(&)  Warrants    of    attorney    to  (f/)  Stat.   15  &  16  Vict.  c.    76, 

confess    judgment    for    securing  s.  128,  repealed  by  stat.  46  &  47 

any  sum  or   sums  of  money  are,  Vict.   c.    49,  saving  the  jurisdic- 

with   some    exceptions,  liable   to  tion  thereby  established,  and  re- 

the    same    duty  (one-eighth    per  serving  power  to  make  rules  of 

cent,    on  tlie  money  secured)   as  court  as  to  the  matters  contained 

mortgages   for  tlie  like  purpose.  therein. 

Stat.   33  k  34  Vict.   c.  97.     See  [c)  Ord.  XLII.  r.  23. 
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was  also  sometimes  given  for  entering  np  judgment 
for  a  snm  of  money,  in  order  to  secure  the  regular  pay- 
ment of  an  annuity ;  in  which  case  tlie  defeazance  of 
course  expressed  that  no  execution  should  he  issued  until 
default  should  have  been  made  for  so  many  days  in 
some  payment  of  the  annuity,  but  that,  in  case  of  such 
default,  execution  might  be  issued  from  time  to  time  (/). 
Since  the  Acts  for  registering  writs  of  execution  {g), 
warrants  of  attorney  have  become  almost  obsolete. 

Not  only  was  there  a  risk  of  debtors  being  imposed 
upon,  in  being  prevailed  on  to  execute  warrants  of 
attorney,  but  creditors  also  were  formerly  liable  to  be 
defrauded  l)y  their  debtors  giving  secret  warrants  of 
attorney,  cognovits,  or  judge's  orders,  to  some  favoured 
creditors,  to  the  prejudice  of  the  others.  In  order  to 
obviate  this  inconvenience,  provision  has  been  made  by 
modern  Acts  of  Parliament  for  the  filing,  formerly  in 
the  office  of  the  Court  of  Queen's  Bench,  but  now  in  the 


(/)  See  Ciitlihcrt  v.  Dohhin,  1 
C.  B.  278. 

((/)  Stats.  23  &  24  Yict.  c.  38  ; 
27  &  28  Vict.  c.  ]12.     See  Prin- 
ciples of  the   Law   of  Pical   Pro- 
perty, p.    90,  13tli  ed.  ;  92,   14th 
ed.  ;   112,    15th  ed.  ;   108,    16th 
Execution         ed.     A  warrant  of  attorney  was 
and  attesta-      not   required  to  be   under  seal, 
tion  of  war-      though  it  generally  was  so  ;  Kin- 
rants  of  nerslc])  v.  Mussen,  5 Taunt.  264 .  In 

attorney  and  order  to  guard  against  any  ini- 
cognovits.  position  in  procuring  debtors  to 
execute  warrants  of  attorney  or 
cocinovifs  in  ignorance  of  the 
eti'ect  of  such  instruments,  it  is 
provided  that  a  warrant  of  at- 
torney to  confess  judgment  in  any 
personal  action,  or  cognovit  acti- 
onem, given  by  any  person,  shall 
not  be  of  any  force,  unless  there 
is  present  some  attorney  of  one 
of  the  superior  Courts  on  behalf 
of  such  person,  expressly  named 
by  him  and  attending  at  his  re- 
quest, to  inform  him  of  the  nature 
and  effect  of  such  warrant  or  cog- 


novit, before  the  same  is  executed ; 
which  attorney  shall  subscribe  his- 
name  as  a  witness  to  the  due  exe- 
cution thereof,  and  thereby  declare 
himself  to  be  attorney  for  the 
person  executing  the  same,  and 
state  that  he  subscribes  as  such 
attorney.  And  a  warrant  of 
attorney  or  cognovit  not  executed 
in  manner  aforesaid,  shall  not  be 
rendered  valid  l)y  proof  that  the 
person  executing  tlie  same  did  in 
fact  understand  the  nature  and 
effect  thereof,  or  was  fully  in- 
formed of  the  same.  Every  ac- 
knowledgment of  satisfaction  of 
a  judgment  was  also  required  to 
be  attested  in  a  similar  manner. 
See  Stat.  32  &  83  Vict.  c.  62, 
ss.  24,  25,  re-enacting  stat.  1  &  2 
Vict.  c.  110,  ss.  9,  10,  repealed 
by  stat.  32  &  33  Vict.  c.  83  ; 
Potter  V.  Nicholson,  8  Mee.  & 
Wels.  494  ;  Everard  v.  Pojjjjlcton, 
5  Q.  B.  181  ;  Pocock  v.  Pickering, 
18  Q.  B.  789  ;  Reg.  Gen.  HU. 
1853,  s.  SO. 
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central  office  of  the  Supreme  Court,  of  all  warrants  of  orders  within 
attorney,  with  the  defeazances  thereto,  and  of  all  cogno-  jays. 
vits,  and  of  all  such  judge's  orders  as  before  mentioned, 
or  of  copies  thereof,  within  twenty-one  days  after  their 
execution,  otherwise  the  same  shall  be  deemed  fraudu- 
lent and  shall  be  void  (Jt).  And  a  list  of  such  warrants 
of  attorney,  cognovits  and  judge's  orders  (i),  and  also  an 
index  containing  the  names,  additions  and  subscriptions 
of  the  persons  giving  the  same  (A),  is  directed  to  be 
kept  by  the  officer  of  the  Court,  open  to  public  inspec- 
tion and  search  on  payment  of  a  small  fee. 

Every  judgment  debt  carries  interest  at  the  rate  of  A. judgment 
,  1  ,  r  J.^        ••  r        J.     •  'l^l-'t  carries 

4/.  per  cent,  per  annuftn  irom  the  tune  ot  entermg  up  interest. 
the  judgment  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment  (?).     On  the  death  of  the  debtor,  his  judg-  Judgment 
ment  debts  are  required  to  be  paid  in  lull  by  his  execu-  to  preference 
tors  or  administrators  out  of  his  personal  estate  before  1"  adminls- 

'^  .  tration  ; 

any  of  his  debts  on  bond  or  by  simple  contract  {m)  •  |^^^^.  ^^^^^^^  ^^ 
but,  by  a  statute  of  the  year  1860,  in  order  to  secure  registered. 
this  preference,  the  judgment  must  be  registered  or 
re-registered  within  five  years  before  the  death  of  the 
testator  or  intestate,  in  the  same  manner  as  was  required 
in  order  to  affect  lands  in  the  hands  of  purchasers  or 
mortgagees  {n).     The  decree  of  a  Court  of  equity  was 

{h)  Stats.    3    Geo.    IV.    c.    39,  (m)  Wentworth's      Executors, 

ss.   1,   3  ;   S2  &  33  Vict.   c.   62,  265  et  scq.  14th  ed.  ;  Williams  on 

ss.    26,    27,    28  ;    42  &  43    Vict.  Executors,  pt.    iii.    bk.    2,   c.    2, 

c.  78,  s.  5.    See  Gowan  v.  Wright,  s.  2  ;  Berrington  v.   Evaiis,  3  Y. 

18  Q.   B.  D.   201.     The  twenty-  &  Col.  384. 

one  days  are  reckoned  exclusively  {n)  Stat.  23  &  24  Vict.  c.   38, 

of   the   day  of   execution  ;   Wil-  ss.  3,  4,  not  retrospective ;  Evans 

Hams  V.  Burgess,  12  Adol.  &  Ell.  v.    Williams,  2  Drew.   &  Smale, 

635.                '  324.    See  Re  Fdghy,  12  W.  E.  32 ; 

(i)  Stat.  3  Geo.  IV.  c.  39,  s.  5.  Jennings  v.  Rigbij,  33  Beav.  198  ; 

{k)  Stats.   6  &  7  Vict.   c.  66  ;  Van  Ghcluive  v.  Ncrinckx,  21  Ch. 

32  &  33  Vict.  c.  62;  s.  28.  D.  189  ;  Principles  of  the  Law  of 

(Z)  Stat.    1    &  2  Vict.   c.    110,  Real  Property,  p.    88,  13th  eel.  ; 

s.  17.     See  Rules  of  tlie  Supreme  90,  14th  ed.  ;  111,  15th  ed.  ;  107, 

Court,  1883,  Ord.   XLII.   r.   16,  16th  ed.  ;  Williams's  Conveyanc- 

and  Appendix  H.  No.  1.  ing  Statutes,  263. 

W.P.P.  L 
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equivalent  to  the  judgment  of  a  Court  of  law  (o).  And 
the  privilege  of  priority  of  payment  extends  to  the 
judgments  of  every  Court  of  record,  whether  superior 
or  inferior;  but  the  judgment  of  a  foreign  Court  is 
entitled  to  no  precedence  over  a  simple  contract  debt  {p). 
rivfcrencc  of  But,  under  the  Bankruptcy  Act,  1888  {q),  the  estate  of 
.'l"l'.S"iivoi(lc(l  ^  deceased  debtor,  which  is  insufficient  to  pay  all  his 
by  adniinis-  debts  in  full,  may,  at  the  instance  of  a  creditor,  be 
administered  in  bankruptcy  and  distributed  according 
to  the  law  of  bankruptcy  (r).  In  such  a  case,  no  priority 
will  be  given  to  creditors  who  have  obtained  judgment 
against  the  deceased  debtor.  For  in  bankruptcy  a  judg- 
ment debt  has  no  preference  over  any  other  debt ;  but 
all  debts  are  paid  rateably,  with  some  few  exceptions  (s). 


t  ration  in 
lianlouptov. 


Remedies  of 

judgment 

creditors. 


The  remedies  of  the  creditor  by  judgment  of  any  of 
the  superior  Courts,  against  the  real  estate  of  his  debtor, 
are  mentioned  in  the  author's  Treatise  on  the  Principles 
of  the  Law  of  Real  Property  (t).  The  remedies  against 
the  chosesin  possession  of  the  debtor  have  been  referred 
to  in  a  previous  part  of  the  present  work  (u).     The  re- 


lo)  tihafto  V.  Powe,  3  Lev.  355. 

(/;)  Duplex  v.  De  Prnven,  2 
Vern.  540.  See  also  Smith  v. 
Nicolls,  5  Bing.  N.  C.  208. 

(q)  Stat.  46  &  47  Viet.  c.  52, 
s.  125.  See  the  chapter  on  Bank- 
ruptcy, below. 

(r)  By  sect.  10  of  the  Judica- 
ture Act  of  1875  (stat.  38  &  39 
Vict.  c.  77),  in  the  administra- 
tion by  the  Court  of  the  assets  of 
any  person  who  died  on  or  after 
the  1st  November,  1875,  and 
wliose  estate  may  prove  to  be 
insufficient  for  the  payment  in 
full  of  his  debts  and  liabilities, 
the  same  rules  shall  prevail  and 
be  observed  as  to  the  respective 
rights  of  seciired  and  unsecured 
creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to 
the,  valuation  of  annuities  and 
future   and  contingent  liabilities 


respectively,  as  may  be  iir 
force  for  the  time  being  under 
the  law  of  bankruptcy  with  re- 
spect to  the  estates  of  persons 
adjudged  bankrnjit.  This  sec- 
tion did  not  afFect  the  priority 
of  judgment  debts ;  He.  Maggi, 
Winchousc  v.  Winehonse,  20  (Jh. 
D.  545  ;  Re  M'Myv,  33  Ch.  D. 
575.  Its  principal  effect  was 
to  abolish  the  rule  in  Mason  v. 
Bogg  (2  My.  &  Cr.  443),  that  in 
administration  a  secured  creditor 
might  prove  for  his  whole  debt 
without  reliuquishimg  his  secu- 
rity ;  Lee  v.  Nuttall,  12  Ch.  D. 
61,  65  ;  Re  Mopkins,  18  Ch.  D. 
370. 

(s)  Stat.   46  k  47  Vict.  c.    52, 
s.  40. 

{t)  P.    85,  13th  ed.  ;  87,   14th 
ed.  ;  107,  15th  ed.  ;  103,  16th  ed. 

(u)  A7iie,  p.  69. 
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medies  in  respect  of  the  choses  in  action  of  the  debtor 
will  be  hereafter  mentioned.     In  addition  to  these  reme-  Imprisonment 
dies,  such   a  judgment   creditor  might  formerly  have  ^J^X!?  ^^ 
imprisoned  the  person  of  his  debtor  by  means  of  the  saiisfaden- 
writ  oi capias  ad  satisfaciendum  (x) ;  but  should  he  have 
done  so,  he  Avould  have  relinquished  all  right  and  title 
to  the  benefit  of  any  charge  or  security  which  he  might 
have  obtained  by  virtue  of  his  judgment  {y).     If,  how- 
ever, the  debt  should  not  have  exceeded  20L,  the  debtor 
could  not  have  been  imprisoned  {z)  without  a  previous 
summons   and  examination  before  a  commissioner  of 
bankruptcy  or  a  judge  of  a  County  Court,  who  would 
have  ordered  the  commitment  of  the  debtor  only  in 
case   of  fraud  or  other  ill  behaviour  (a)  ;  and  the  im- 
prisonment would  not  then  have  operated  as  any  satis- 
faction of  the  debt  (6).     But  an  Act  has  now  been  passed  Abolition  of 
for  the  abolition  of  imprisonment  for  debt  and  for  the  f"r^debt. 
punishment  at  the  same  time  of  fraudulent  debtors  (c). 
This  Act  is  styled  "  The  Debtors  Act,  1869,"  and  the  The  Debtors 
1st  of  January,  1870,  was  the  date  of  its  commence-    '"' ' 
ment.     It  provides,  that,  with  the  exceptions  after  men- 
tioned, no  person  shall,  after  the  commencement  of  the 
Act,  be  arrested  or  imprisoned  for  making  default  in 
payment  of  a  sum  of  money.     The  exceptions  are : —  Exceptions. 
(1.)  Default  in  payment  of  a  penalty,  or  sum  in  the 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of 
any  contract.     (2.)  Default  in  payment  of  any  sum  re- 
coverable summarily  before  a  justice  or  justices  of  the 
peace.     (3.)  Default  by  a  trustee  or  person  acting  in 
a  fiduciary  capacity  and  ordered  by  a  Court  of  Equity 
to  pay  any  sum  in  his  possession  or  under  his  control. 
(4.)    Default  by  an  attorney  or  solicitor  in  payment 

{x)  Bac.    Abr.    tit.     Execution       s.  57. 

(C)  3.  {a)  Stat.  8  &  9  Vict.  c.  127  ;  9 
(y)  Bac.    Abr.    tit.    Kxecutiou       &  10  Vict.  c.  95,  .s.  99. 

(D)  ;  Stat.   1   &  2  Vict.  c.   110,  (b)  Stat.   8   &  9  Vict.   c.   127, 
s.  16.                                                      s.  3  ;  9  &  10  Vict.  c.  95,  s.  103. 

(s)  Stat.    7   &   3    Vict.   c.    96,  (c)  Stat.  32  &  33  Vict.  c.  62. 

L    2 
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of  costs  when  ordered  to  pay  costs  for  misconduct  a.s 
sucli,  or  in  payment  of  a  sum  of  money  when  ordered 
to  pay  the  same  in  his  character  of  an  officer  of  the 
Court  making  the  order  (d).  (5.)  Default  in  payment 
for  the  benefit  of  creditors  of  any  portion  of  a  salary  or 
other  income  in  respect  of  the  payment  of  which  any 
Court  having  jurisdiction  in  bankruptcy  is  authorized  to 
make  an  order.  (G.)  Default  in  payment  of  sums  in 
respect  of  the  payment  of  which  orders  are  in  that  Act 
authorized  to  be  made.  But  no  person  is  to  be  im- 
prisoned in  any  case  excepted  from  the  operation  of  that 
section  for  a  longer  period  than  one  year  (e). 
So.'tion  .".  of  Power  is  also  reserved  by  section  5  of  the  Act,  for 
\^d  ^m«>"^  '^»y  Com-t  to  commit  to  prison  for  a  term  not  exceeding 
six  weeks,  or  until  payment  of  the  sum  due,  any  person 
who  makes  default  in  payment  of  any  debt,  or  instalment 
of  any  debt,  due  from  him  in  pursuance  of  any  order 
or  judgment  of  that  or  any  other  competent  Court  (/). 
Proof  of  But  this  jurisdiction  is  only  to  be  exercised  where  it  is 

proved  to  the  satisfaction  of  the  Court  that  the  person, 
making  default  either  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  refused  or 
neglected,  or  refuses  or  neglects  to  pay  the  same  (g).  In 
the  case  of  any  Court,  other  than  the  superior  Courts  of 
law  and  equity  (/(,),  this  jurisdiction  is  subject  to  certain 


{(l)  i?»j  Hope,  L.  n.,  7  rii.  Ap.  the   operation  of  any  such  writ, 

523  ;  Jle  Strong,  32  C'h.  D.  342.  process  or  order,  or  for  discharge 

(f)  Stat.    32  Sc  33  Vict.  c.   62,  from     arrest     or     iinprisoument 

Debtors  Act,     s.  4.     By  the  Debtors  Act,  1878,  thereunder.     Stat.  41  &  42  Vict. 

1878.                  it  is  provided   that   in   any  case  c.  54;  see  Harris  v.  Ingram,  13 

coming    within    the    exceptions  Ch.  D.  338  ;  Holroyda  v.  Garnctt, 

numbered  (3)  and  (4)  the  Court  20  Ch.  D.  532. 

may  enquire   into   the   case,  and  (/)  Stat.   32  &  33  Vict.  c.  62, 

(subject   to   the    provisions   con-  s.  5  ;  Jlcrifiilagc  y.Kiljnn,  L.  R., 

tained  in  section  4)  may  grant  or  9  Ex.  205  ;  Evans  v.  JVills,  1  C. 

refuse,  either  absolutely  or  upon  1'.  D.  229. 

terms,  any  application  for  a  writ  (g)  Sect.  5;  see  Chardw  Jcrvis, 

of  attachment,   or  other  process  9  Q.  B.  D.  178. 

or  order  for  arrest  or  imprison-  (A)  See  ante,  p.  139. 
ment,  and  any  application  to  stay 


means  of 
payment 


OF   DEBTS.  149 

other  restrictions  (i).     For  the  purposes  of  section  5  of  Order  for 

^  ,.  Ill         r  i)ayment  bv 

the  Act,  any  Court  may  direct  any  debt  due  irom  any  instalments. 

person,  in  pursuance  of  any  oi'der  or  judgment  of  that 
or  any  other  competent  Court,  to  he  paid  by  instal- 
ments (A-).  It  is  now  provided  (l)  that  the  jurisdiction 
and  powers  of  the  High  Court,  under  section  5  of  the 
Debtors  Act,  1869,  shall  be  exercised  by  the  judge  to 
whom  bankruptcy  business  is  for  the  time  being 
assigned.  And  by  the  Bankruptcy  Act,  1883  (m),  that,  Eeceiving 
where  under  section  5  of  the  Debtors  Act,  18G9,  appli-  of  committal, 
cation  is  made  by  a  judgment  creditor  to  a  Court, 
having  bankruptcy  jurisdiction,  for  the  committal  of  a 
judgment  debtor,  the  Court  may,  if  it  thinks  fit,  decline 
to  commit,  and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  and  on  payment  by  him  of  the  pre- 
scribed fee,  make  a  receiving  order  against  the  debtor  ; 
and  that  in  such  case  the  judgment  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  at  the 
time  the  order  is  made.  A  receiving  order  is  the  first 
order  made  in  bankruptcy  proceedings  {n).  Arrest  on 
mesne  process  is  allowed  by  the  Debtors  Act,  1869, 
imder  certain  circumstances,  if  the  debtor  is  about  to 
quit  England  (o).  Provision  is  also  made  by  the  same 
Act  for  the  punishment  of  fraudulent  debtors  by  im- 
prisonment for  any  time  not  exceeding  two  years  with 
or  without  hard  labour  (p).  An  Act  has  recently  been  Scotch  and 
passed  for  rendering  judgments  obtained  in  the  superior  ni^Qtii. 


(i)  Sect.   5  ;  see  Stat.  46  &  47  Rules,  1886,  Nos.   355—361  ;  Ex 

Vict.  c.  52,  ss.  103  (4),  169.  jjarte  Fryer,  17  Q.  B.  D.  718. 

{k)  Stat.    32  &  33  Vict.    c.    62,  (?i)  Ihid.  ss.  5,  9. 

s.    5 ;    Dillon    v.     Cunningham,  (o)  Stat.    32  &  33  Vict.  c.    62, 

L.  R.,   8  Ex.    23;    Re  Ives,   Ex  s.    6  ;  Hume  v.  Druyff,  L.   R.,  8 

parte   Addington,    16    Q.    B.    D.  Ex.  214  ;  Colverson  v.  Bloomficld, 

665.  29   Ch.    D.    341.      See   Rules  of 

[1)  Bankruptcy    Rules,     1886,  the  Supreme  Court,  1883,  Order 

jSTos.  3,  355,  made  under  Stat.  46  LXIX. 

&  47  Vict.  c.  52,  s.  103  ;  Genesc  (p)  Stat.   32  &  33  Vict.   c.  62, 

V.  Lascelles,  13  Q.  B.  D.  901.  s.    11  et  scq.  ;  see  Stat.  46  &  47 

(m)  Stat.   46  &  47  Vict.  c.   52,  Vict.  c.  52,  s.  163. 
s.  103,  sub-s.  5  ;  see  Bankruptcy 
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Courts  in  England,  Scotland,  and  Ireland  effectual  in 
any  other  part  of  the  United  Kingdom  (q). 


\Uxuoyix\  (.f  J udgnients  of  the  inferior  Courts  may  be  removed  into 

jiult^mciitsof  ^jjg  superior  Courts  by  order  of  any  judge  of  the  latter 
I'ourts.  Courts  :  and  immediately  on  .such  removal  the  judgment 

has  the  same  force,  charge  and  effect  as  a  judgment 
of  the  superior  Court ;  but  it  could  not  formerly  have 
affected  any  lands,  tenements  or  hereditaments,  as  to 
purchasers,  mortgagees  or  creditors,  unless  registered  in 
the  same  manner  as  judgments  of  the  superior  Courts  (r). 
A  registry  is  now  provided  for  judgments  in  the  County 
Courts  for  the  sum  of  10^.  and  upwards  (s). 


Registry  of 
judgments 
ill  Count}- 
Courts. 


Recogni- 
zances and 
statutes. 


In  addition  to  judgment  debts,  other  debts  of  record 
are  recofjnizances  when  duly  enrolled  (t),  and  statutes 
merchant,  statutes  staple  and  recognizances  in  the 
nature  of  statutes  staple.  The  three  last  are  now  quite 
obsolete.  A  recognizance  is  an  obligation  entered  into 
before  some  Court  of  record  or  magistrate  duly  autho- 
rized, with  condition  to  do  some  particular  act,  as  to 
appear  at  the  assizes,  to  keep  the  peace,  or  to  pay  a 
debt  (tc).  It  is  payable  out  of  the  personal  estate  of 
the  debtor,  in  the  event  of  his  decease,  next  after  judg- 
ment debts  (x).  But  under  the  Bankruptcy  Act, 
1883  (y),  when  the  estate  of  a  deceased  debtor  is 
distributed  in  bankruptcy,  both  judgment  debts  and 
recognizances  are  placed  on  a  level  with  ordinary 
debts. 


iq)  Stat.  31  &  32  Vict.  c.  .^4  ; 
Williams's  Conveyancing  Sta- 
tutes, 2(57. 

(r)  Stat.  1  &  2  Vict.  c.  110, 
s.  22  ;  18  &  19  Vict.  c.  15,  s.  7. 
See  Principles  of  the  Law  of  Real 
Property,  p.  88,  13th  cd.  ;  90, 
14th  ed.  ;  111,  15th  ed.  ;  107, 
16th  ed.  ;  Williams's  Convey- 
ancing Statutes,  263. 


[s)  Stat.  15  &  16  Vict.  c.  54, 
s.  18. 

(t)  Glynn  v.  Thorpe,  I  Barn.  & 
Aid.  153. 

(u)  2  Bla.  Com.  341. 

(x)  Williams  on  Executors,  pt. 
iii.  bk.  2,  c.  2,  s.  2. 

(y)  Stat.  46  &  47  Vict.  c.  52, 
s.  125  ;  see  ante,  p.  146. 
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Next  in  importance  to  debts  of  record  are  specialty  Specialty 
debts,  or  debts  secured  by  special  contract  contained  in    '^ "" ''' 
a  deed  (s).     These  are  of  two  kinds, — debts  by  specialty 
in  which  the  heirs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the   heirs   are  not  bound.     On 
the  decease  of  the  debtor,  both  these  classes  of  specialty 
debts  have  always  stood  on  a  level  so  far  as  regards 
their  payment  out  of  the  personal  estate  of  the  debtor. 
They  formerly  ranked  next  after  debts  of  record,  and 
took  precedence  of  all  debts  by  simple  contract  (a),  with 
the   exception  of  money  owing  for  arrears  of  rent,  to  Arrears  of 
which  the  feudal  principles  of  our  law  gave  an  import- 
ance equal  to  that  of  debts  secured  by  deed  (6).     Debts  Precedence  of 
by  specialty  in  which  the  heirs  were  bound  had,  how-  bn'idino-^the 
ever,  a  precedence  over  those  in  which  the  heirs  were  ^'*^"'- 
not  bound,  in  case  the  real  estate  of  the  debtor  should 
have   been  resorted  to  on   his   decease  (c) ;   unless  he 
should  have  charged  his  real  estates  by  his  will  with  the 
payment  of  his  debts,  in  which  case  all  the  creditors  of 
every  kind  would  have  been  paid  out  of  the  produce  of 
such  real  estates,  without  any  preference  (d).     An  Act  Tiiority  of 
was,  however,  passed  in  the  year  1869,  to  abolish  the  jebts  abo- 
distinction  as  to  priority  of  payment  which    formerly  li^^ed. 
existed  between  the  specialty  and  simple  contract  debts 
of  deceased  persons  (e).     This  act  provides  that  in  the 
administration  of  the  estate  of  every  person  who  shall 
die  on  or  after  the    1st  of  January,  1870,  no  debt  or 
liability  of  such  person  shall  be  entitled  to  any  priority 
or  preference  by  reason  merely  that  the  same  is  secured 

(z)  2  Bla.  Com.  465.    See  ante,  {d)  2  Jarm.  Wills,  p.   523,  2nd 

p.  104.  ed.  ;  584,  3rd  ed.  ;  Principles  of 

(a)  Pinchon's  case,  9  Rep.  88  b.  the  Law  of  Real  Propertj^,  pp.  82, 

Ih)    AVentwortli's       Executors,  83,  13th  ed.  ;  84,  86,   14th  ed.  : 

284,  14th  ed.  ;  Claurjh  v.  French,  105,    106,    15th   ed.  ;    101,    102, 

2  Coll.  277.  16th  ed. 

(c)  See  Principles  of   the  Law  (c)  Stat.   32  &  33  Vict.   c.    46. 

of  Real  Property,  p.  81,  13th  ed. ;  The  public  are  indebted  for  this 

83,  14th  ed.  ;  104,  15th  ed.  ;  100,  important  Act  to  Mr.    J.   Hinde 

16th  ed.  ;  Richardson  \.  Jenkins,  Palmer,  Q.C. 
1  Drew.  477,  483. 
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liy  or  arises  under  a  bond,  deed  or  other  instrument 
under  seal,  or  is  otherwise  made  or  constituted  a  spe- 
cialty debt ;  but  all  the  creditors  of  such  person,  as  well 
specialty  as  simple  contract,  shall  be  treated  as  standing 
in  ecjual  degree,  and  be  paid  accordingly  out  of  the 
assets  of  such  deceased  person,  whether  such  assets  are 
legal  or  equitable,  any  statute  or  other  law  to  the  con- 
trary notwithstanding ;  provided  that  the  Act  shall  not 
prejudice  or  affect  any  lien,  charge  or  other  security 
whicli  any  creditor  may  hold  or  be  entitled  to  for  the 
payment  of  his  debt.  And  now,  as  we  have  seen  (/), 
the  estates  of  deceased  debtors,  which  are  insufficient  to 
pay  all  their  debts  in  full,  may  be  administered  in 
bankruptcy  and  distributed  according  to  the  law  of 
bankruptcy. 

Fur  the  sake  of  the  advantage  of  priority  which 
raiglit  have  been  gained  on  the  decease  of  the  debtor, 
his  heirs  were  usually  bound  in  every  specialty  debt. 
The  deed  creating  the  debt  may  be  a  deed  of  covenant, 
or  a  bond,  or  a  contract  under  seal.  By  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (g),  a  covenant, 
and  a  contract  under  seal,  and  a  bond  or  obligation  under 
seal  made  after  the  31st  of  December,  1881,  though 
not  expressed  to  bind  the  heirs,  shall  operate  in  law  to 
bind  the  heirs  and  real  estate,  as  if  heirs  were  expressed  ; 
unless  a  contrary  intention  be  declared.    The  old  form  of 

Covenant.  a  covenant  ran  thus  :  "And  the  said  (debtor)  doth  hereby 
for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant with  the  said  (creditor),  his  executors  and  adminis- 

Bond.  trators,"  to  pay,  kc.     A  bond  was  in  the  following  form  : 

"  Know  all  men  by  these  presents,  that  I  (debtor),  oi(8uch 
apZace),am  held  and  firmly  bound  to  (cr editor), oi (such  a 
place),iD  the  penal  sum  of  1,000/.  of  lawful  money  of  Great 

(/)  Stat.  46  &  47  Vict.  c.  52,  s.  59 ;  see  Williams's  Convey- 
s.  125,  ante.  p.  146.  ancing  Statutes,  234. 

(g)  Stat.   44  &  45  Vict.  c.   41, 
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Britain,  to  be  paid  to  the  said  (creditor),  or  to  his  certain 
attorney,  executors,  administrators,  or  assigns,  for  ^vhich 
payment  to  be  well  and  truly  made  I  bind  myself,  my 
heirs,  executors  and  administrators,  and  every  of  them, 
firmly  by  these  presents.  Sealed  Avith  my  seal.  Dated 
this  1st  day  of  January,  1848."  In  both  of  the  above 
cases  it  will  be  observed  that  the  executors  and  adminis- 
trators Avere  bound  as  well  as  the  heirs.  This,  however, 
was  not  absolutely  necessary ;  and  the  covenant  or  bond 
would  formerly  have  been  equally  effectual  if  the  heirs 
only  had  been  named  in  it  (h).  There  is  nowno  necessity 
for  the  express  mention  either  of  the  heirs  or  of  the 
executors  or  administrators  of  the  person  to  be  bound  by 
any  covenant,  contract  under  seal,  or  bond  or  obligation 
under  seal ;  and  such  instruments  are  now  constantly 
drawn  without  naming  them  (i). 

A  bond  in  the  form   above  mentioned,  without  any  Single  bond, 
addition  to  it,  is  called  a  single  bond.     Bonds,  however, 
have  usually  a    condition  annexed  to  them,  that,  on 
the  person  bound  (called  the  obligor)  doing  some  speci- 
fied act  (as  paying  money  when  the  bond  is  to  secure 
the  payment  of  money),  the  bond  shall  be  void.     The  Bond  with 
condition    of  an    ordinary  money-bond  is   as    follows :  *^°"^  ^^"' 
"  The  condition  of  the  above-written  bond  or  obligation 
is  such,  that  if  the  above-bounden  (debtor),  his  heirs, 
executors  or  administrators,  should  pay  unto  the  said 
(creditor),  his  executors,  administrators  or  assigns,  the 
full  sum  of  500/.  (usually  half  the  amount  named  in  the 
penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  bl.  per  cent,  per  annum, 

upon  the day  of now  next  ensuing,  without 

any  deduction  or  abatement  whatsoever,  then  the  above- 

[h)  Co.  Litt.  209  a  ;  Harhcr  v.  (?)  See  Williams's  Convej^anc- 

For,  2   Wms.    Saund.    136.     See  ing  Statutes,  234,  23.5,  498,  499, 

Williams's     Conveyancing     Sta-  .501,  502,  529. 
tutes,  234,  498,  note  {a). 
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written  hoiid  or  oblijj^atloii  shall  bo  void,  otherwise  the 
same  shall  roinain  in  lull  force."  Bonds  with  con- 
ditions of  this  kind  have  been  long-  in  use.  In  former 
times,  when  the  condition  was  forfeited,  the  whole 
])i'nalty  was  recoverable  (Ic).  Equity  subsecjUL-ntly  in- 
terfered, and  prevented  the  creditor  from  enforcing 
more  than  the  amount  of  the  damage  which  he  had 
actually  sustained.  The  Courts  of  law  at  length  began 
to  follow  the  example  of  the  Courts  of  e([uity ;  and 
according  to  a  course  of  proceeding,  of  which  there  are 
many  examples  in  the  history  of  our  law,  the  legislature 
more  tardily  adopted  the  rules  which  had  already  been 
acted  on  in  the  Courts ;  and  by  a  statute  of  the  reign 
of  Queen  Anne  it  was  provided,  that,  in  case  of  a  bond 
with  a  condition  to  be  void  upon  payment  of  a  lesser 
sum,  at  a  day  or  place  certain,  the  payment  of  the 
lesser  sum  with  interest  and  costs  shall  be  taken  in  full 
satisfaction  of  the  bond,  though  such  payment  be  not 
Creditor  can  strictly  in  accordance  with  the  condition  (l).  But  if 
liiorc  than  the  *^'^  arrears  of  interest  should  accumulate  to  such  an 
lieiialty.  amount  as,  together  with  the  principal,  to  exceed  the 

penalty  of  the  bond,  the  creditor  can  claim  no  more 
than  the  penalty  either  at  law  (»)^)  or  in  equity  (ti).  If, 
however,  there  be  special  circumstances  in  the  creditor's 
favour,  as  if  he  have  a  mortgage  also  for  the  principal 
and  interest  (o),  or  if  the  debtor  has  been  delaying  him 
by  vexatious  proceedings  {-p),  equity  will  then  aid  him 
to  the  full  extent  of  his  demand  {q). 


E.\cept  in 
sjiecial  cir- 
fumstauce.s 


(^-)  Litt.  s.  340. 

(I)  Stat.  4  &  5  Anne,  c.  16, 
.ss.  12,  13.  See  3  Bur.  1373  ;  2 
Hla.  Com.  341  ;  Smith  v.  Bond, 
10  Bing.  1 25  ;  S.  C.  3  Moo.  & 
Scott,  rr28  ;  James  v.  Thomas,  5 
Barn.  &  Adol.  40. 

(r/i)  Wild  V.  Clarkson,  6  T.  E. 
303. 

{n)  Clarke  v.  Seton,  6  Ves.  411 ; 
Hurjhcs  V.  JVijnne,  1  My.  k  Keen, 
20. 

(o)  Clarke  \.  Lord  Abingdon,  17 


Yes.  106. 

( p)  Grant  v.  Grant,  3  Sim.  430. 

(17)  6  Ves.  416.  By  the  Stamp 
Act  (33  &  34  Vict.  c.  97),  bonds 
for  securing  the  payment  or  re- 
payment of  money,  or  the  trans- 
fer or  retransfer  of  stock,  are 
liable  to  the  same  ad  valorem  duty 
as  mortgages  for  the  like  pur- 
pose. Sue  Principles  of  the  Law 
of  Real  Property,  p.  423,  n.,  13th 
ed.  ;  443,  n.,  14th  ed.  ;  500,  15th 
ed. 
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Bonds  are  frequently  griven,  not  only  for  securinc?  the  Bonds  for 

^  -^  ^     .     '       .         /  ,  .,*  performance 

payment  of  money  on  a  given  day,  but  also  with  con-  of  agree- 

ditions  to  be  void  on  the  performance  of  many  other  i^^^i^ts. 
acts  agreed  to  be  done,  or  on  the  payment  of  money  by 
instalments.     In  such  cases  the  law  anciently  Avas,  that, 
on  the  breach  of  any  part  of  the  condition,  the  whole 
penalty  became  due:  and  judgment  and  execution  might 
be  had  thereon,  subject  only  to  the  control  of  a  Court 
of  equity  on  application  to  it  for  relief     But  afterwards  Assignmeut 
in  such  cases  the  obligee  (or  person  to  whom  the  bond  ^     ^"^  '^     • 
was  made)  was  required,  in  bringing  his  action,  to  state 
or  assign  the  breaches  which  had  been  made  by  the 
obligor  (v) ;  and  although  judgment  was  still  recovered 
for  the  whole  penalty,  execution  of  such  judgment  was 
allowed  to  issue  only  for  the  damages  in  respect  of  the 
breaches  actually  committed  ;  and  the  judgment  re- 
mained as  a  further  security  for  the  damages  to  be  sus- 
tained by  any  future  breach  (s).     The  Supreme  Court  Control  of 
of  Judicature  Act,  1873  (t),  has  now  abolished  the  con-  aboMieir*^ 
trol  which  equity  in  many  cases  formerly  exercised  over 
proceedings  at  law.     All  legal  proceedings,  which  were  Actions. 
formerly  called  actions  at  law  or  suits  in  equity,  are  now 
called  actions  (u),  and  are  commenced  by  writ  of  sum- 
mons, indorsed  with  a  statement  of  the  nature  of  the 
claim  made,  or  of  the  relief  or  remedy  required  (x).     In 
every   action,  law   and    equity  are    administered    con- 
currently (?/).    But  save  as  otherwise  provided,  all  former 
forms  and  methods  of  procedure,  not  inconsistent  with 
the  Judicature  Acts  or  with  any  rules  of  Court,  may 


(;•)  See  the  judgment  of  Parke,  950  ;  S.  C.  8  Dow.  k.  Ky.  424. 
B.,   in  Greij  v.    Friar,  15  Q.    B.  (t)  Stat.  .36  &  37  Vict.    c.   6(i, 

891,    910  ;    Wheelhouse   v.    Lad-  s.  24,  sub-sect.  5. 
brookc,  3  H.  &  N.  291.  {u)  Rules     of     the      Supreme 

(s)  Stat.  8  &  9  Will.  III.  c.  11,  Court,  1883,  Ord.  I.  r.  1. 
s.  8  ;  Hardy  v.  Bern,  5  T.  E.  636  ;  {x)  Ord.  II.  r.  1. 

Willouglthy  V.   Swinton,  6  East,  (y)  Stat.   36  &  37  Vict.   c.   Q<6, 

550  ;  1  Wins.  Saund.  57,  n.  (1)  ;  s.  24. 
Hurst  V.  Jcrmings,  5  Bai'.  &  Cress. 
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continue  to  be  used  and  practised  as  heretofore  (s). 
Altliou-^li  bonds  and  covenants  have  been  deprived 
of  all  priority  in  administration  over  simple  contract 
debts,  they  still  continue  in  use.  And  the  fact  that 
a  bond  or  covenant  may  be  enforced  at  any  time 
within  twenty  years,  whilst  a  simple  contract  debt 
cannot  be  enforced  after  six  years,  is  a  reason  for  their 
employment. 


Simple  coii- 
trnet  dcbt.s. 


Voluntary 
bonds. 


Yohintarj- 
bonds  and 
covenants. 


Bills  and 
notes. 


The  last  and  most  numerous,  though  least  important 
class  of  debts  in  the  eye  of  the  law  are  debts  by  simple 
contract,  which  are  all  debts  not  secured  by  the  evidence 
of  a  Court  of  record,  or  by  deed  or  specialty.  On  the 
decease  of  the  debtor,  these  debts  were  formerly  pay- 
able out  of  his  personal  estate,  by  his  executor  or  ad- 
ministrator, subsequently  to  all  debts  of  record  or  by 
specialty,  except  voluntary  bonds,  which  were  payable 
after  all  simple  contract  debts,  but  before  any  of  the 
legacies  (a).  But  now,  as  we  have  seen,  all  simple  con- 
tract debts  are  payable  pari  passu  with  debts  secured 
by  specialty.  Voluntary  bonds  and  covenants  under 
seal  will  still  be  probably  continued  in  use,  inasmuch  as 
an  agreement  made  by  deed  is  binding  without  any 
consideration  (6),  and  an  action  at  law  may  consequently 
be  brought  upon  a  voluntary  deed  which  would  not 
otherwise  lie  upon  a  mere  voluntary  promise.  In  admi- 
nistration voluntary  bonds  and  covenants  are  still  payable 
after  other  debts  for  valuable  consideration  whether  spe- 
cialty or  simple  contract.  But  in  bankruptcy,  and  in 
the  administration  in  bankruptcy  of  a  deceased  debtor's 
estate,  voluntary  bonds  and  covenants  are  payable  pari 
passu  with  other  debts  (c).     Debts  secured  by  bills  of 


(2)  Stat.  38  &  39  Vict.  c.  77, 
s.  21. 

(ff)  Lomas  V.  Wright,  2  My.  & 
Koeii,  769  ;  Watwa  v.  I'arkcr,  t> 
Beav.  28:5. 


(1^)  AnU,  p.  103. 

(c)  Stat.  46  &  47  Vict.  c.  52, 
ss.  40,  125  ;  .Er  fartc  Pottinger, 
He  Stewart,  8  Ch.  D.  621  ;  ante, 
p.  105. 
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•exchanf^e  and  promissory  notes  have  no  preference  over 
the  other  simple  contract  debts  of  the  deceased  (d). 

Thus  it  will  be  seen  that  until  recently  there  were,  Former  de- 
•according  to  the  law  of  England,  five  principal  kinds  of  j^^^  ^f  debtor 
debts,  namely,  crown  debts,  judgment  debts,  specialty  ^'^'i '^'^editor. 
debts  in  which  the  heirs  were  bound,  specialty  debts  in 
which  the  heirs  were  not  bound,  and  simple  contract 
debts.  Each  of  these  classes  had  a  law  of  its  own,  and 
remedies  of  varying  degrees  of  efficacy.  According  to 
natural  justice  one  would  suppose  that  all  creditors  for 
valuable  consideration  should  have  an  equal  right  to 
be  paid ;  or  if  any  difference  were  allowed,  that  those 
who  could  least  afford  to  lose  should  be  preferred  to  the 
others.  Our  law,  however,  took  precisely  the  opposite 
■course,  and,  for  reasons  which  certainly  illustrate  the 
history  of  England,  gave  and  still  gives  to  the  crown, 
representing  the  public  in  the  aggregate,  who  can  best 
afford  to  lose,  a  decided  preference  over  private  creditors, 
whose  loss  may  be  their  ruin.  Again,  a  debt  admitted 
without  dispute  gave  the  creditor  far  less  advantage 
than  a  debt  which  has  been  contested  and  decreed  to  be 
paid  by  the  judgment  of  a  Court  of  record.  The  proper 
function  of  a  Court  of  Judicature  would  seem  to  be  the 
settlement  of  disputes.  In  our  law,  however,  the  judg- 
ment of  the  Court  was  permitted  to  be  made  use  of,  not 
only  to  settle  contested  claims,  but  also  as  a  better 
security  for  money  admitted  to  be  due.  The  reason  of 
this  perversion  of  the  proper  end  of  a  judgment  was  the 
superior  advantages  possessed  by  a  creditor  having  a 
judgment  in  his  favour.  So  long,  however,  as  the  Court 
exercise  its  legitimate  function  of  deciding  on  contested 
claims,  there  seems  to  be  no  reason  why  a  debt  esta- 
blished by  the  decision  of  the  Court  should  have  any 
preference  over  one  which  has  never  been   disputed. 

(d)  Yeoman  v.  Bradshaw,  3  Salk.  164. 
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Practically  there  are  but  two  reasons  why  payment  of 
a  debt  is  withheld,  namely,  either  because  the  debtor, 
though  able  to  pay,  doubts  his  liability,  or  because  he  is 
unable  to  pay,  though  he  knows  he  is  liable.  In  the  first 
fjvse  an  action  at  law  decides  the  question;  but  the  judo-- 
mcnt  given  by  the  Court  in  exercise  of  its  proper  function 
is  scarcely  ever  followed  by  the  taking  out  of  execution. 
The  debt  being  established,  the  debtor  pays  it,  and  the 
judgment  is  immediately  satisfied.  The  creditor  has 
the  advantage  of  the  decision  of  the  Court,  but  he  has  no 
occasion  for  any  of  those  extraordinary  remedies  to  which 
his  position  as  a  judgment  creditor  formerly  entitled  him. 
If,  however,  the  debtor  is  unable  to  pay,  judgment  is 
obtained  merely  for  the  sake  of  its  fruit.  The  creditor 
endeavours,  by  suing  out  an  execution,  to  obtain  an 
advantage  over  other  creditors,  who  may  not  have  put 
themselves  and  the  debtor  to  the  same  trouble  and 
expense.  But  inability  to  pay  one  debt  is  presumptive 
evidence  of  inability  to  pay  others  ;  and  when  a  man  is 
unable  to  pay  all  his  creditors  in  full,  it  is  time  that  a 
distribution  should  be  made  of  his  property  amongst  his 
creditors  rateably.  The  extraordinary  privileges  con- 
ferred on  a  judgment  creditor  seemed,  therefore,  in  most 
cases,  practically  to  end  in  an  undue  preference  of  a 
pressing  creditor  over  others  who  had  as  good  a  right 
to  be  paid.  With  respect  to  the  three  la.st  classes  of 
debts,  namely,  debts  by  specialty  in  which  the  heirs  are 
bound,  those  in  which  the  heirs  are  not  bound,  and 
simple  contract  debts,  the  distinctions  between  them 
served  principally  to  mark  the  steps  of  the  struggle  by 
which  the  rights  of  creditors  were  at  length  obtained. 
The  trophies  of  a  victory  so  hardly  won  could. scarcely 
be  expected  to  present  a  very  orderly  appearance.  The 
rights  of  these  creditors  accordingly  varied  with  the 
accident  of  the  death  of  the  debtor,  with  the  proportion 
which  his  real  estate  might  have  borne  to  his  personalt}^ 
and  with  the  circumstance  of  his  having  or  not  haviuir 
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charged  his  real  estate  by  his  will  with  the  payment  of 
his  debts  ;  although  he  could  bring  them  all  to  a  level 
by  becoming  a  bankrupt  if  he  pleased.  It  was  surely 
time  that  the  law  of  debtor  and  creditor  should  be 
placed  upon  some  more  simple  and  reasonable  footing. 
This  was  done  to  a  great  extent,  so  far  as  judgments 
are  concerned,  by  a  provision  in  the  Bankruptcy  Act, 
1861  (e),  by  which  the  seizure  and  sale  of  the  goods 
of  a  trader  debtor,  on  an  execution  for  a  sum  exceed- 
ing 50^.,  was  made  an  act  of  bankruptcy.  And  now, 
by  the  Bankruptcy  Act,  1883  (/),  any  debtor  com- 
mits an  act  of  bankruptcy,  if  execution  issued  against 
him  has  been  levied  by  seizure  and  sale  of  his  goods 
under  process  in  any  action  in  any  Court,  or  in  any  civil 
proceeding  in  the  High  Court  of  Justice.  The  Act  which 
placed  specialty  and  simple  contract  creditors  on  the 
same  footing  at  the  debtor's  decease  ((/)  was  an  important 
further  step  in  the  right  direction.  wSo  was  the  Eccle- 
siastical Dilapidations  Act,  1871  {h),  by  which  claims  for 
dilapidations  madeby  asucceeding  incumbent  against  the 
personal  representatives  of  his  predecessor  now  rank  with 
other  debts.  And  the  provisions  of  the  Bankruptcy  Act, 
1883  {i),  by  which  the  estates  of  deceased  debtors  may 
be  administered  in  bankruptcy,  and  will  then  be  distri- 
butable according  to  the  law  of  bankruptcy,  mark  a 
further  advance  in  the  way  of  securing  a  uniform  rule 
for  the  payment  of  debts.  But  it  is  to  be  regretted 
that  the  bankruptcy  rules  as  to  the  priority  of  debts 
have  not  been  made  directly  applicable  in  the  adminis- 
tration of  deceased  persons'  estates.     At  present  the 


(c)  Stat..  24  &  25  Vict.  c.   13i,  (/)  Stat.  46  &  47  Vict.  c.   62, 

s.   73,  repealed  hy  stat.   32  &  33  s.    4,  suh-sect.    1  (c) ;    seo  ante, 

Vict.    c.    83.      The    Bankruptcy  pp.  69—72. 
Act,    1809,    contained   a    similar  {g)  Stat.  32  &  33  Vict.  c.  46. 

provision  with  respect  to  esccu-  (A)  Stat.    34  &  35  Vict.  c.    43  ; 

tions  for  sums  of  not  less  than  ante,  p.  99. 
bOl.  ;  Stat.   32  &  33  Vict.   c.   71,  (i)  Stat.  46  &  47  Vict.  c.   52, 

s.   6,  par.    (5),  repealoi    by  stat.  .s.  125;  ante,  p.  146. 
4G  &  47  Vict.  c.  52,  s.  169. 
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law  appears  to  be  that  the  executor  of  a  man  dyiui,^ 
itisolvent  is  bound  to  pay  his  debts  in  the  old  order, 
which  gives  priority  to  crown  debts,  judgments  and 
reco^^nizauces,  and  postpones  voluntary  bonds  to  debts 
incurred  for  value;  but  that,  if  a  creilitor  take  proceed- 
ings to  have  the  estate  administered  in  bankruptcy,  the 
priority  of  debts  will  be  determined  by  the  law  of 
bankruptc}^,  which  places  all  these  liabilities  on  an  e(|ual 
footing,  but  gives  a  certain  preference  to  rates,  taxes, 
and  clerks',  servants',  and  workmen's  wages  (/.•). 

Interest  on  The  next  subject  which  claims  our  attention  is  that 

debts.  q|-  ju^gj-est  upon  debts.     The  absurd  prejudice  which 

anciently  caused  interest,  under  the  name  of  usury,  to 
be  considered  unlawful,  retained  some  hold  upon  uur 
law  long  after  the  taking  of  interest  was  rendered  lawful 
by  act  of  parliament  (l).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt,  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  it  was  a  general  rule  of  law, 
that  interest  was  not  payable  on  any  debts,  whether  by 
specialty  or  simple  contract,  unless  expressly  agreed  on, 
or  unless  a  promise  could  be  implied  from  the  usage  of 
trade  or  other  circumstances,  or  unless  the  debt  were 
secured  by  a  bill  of  exchange  or  promissor}^  note,  which, 
being  mercantile  securities,  always  carried  interest  (711). 
But  in  equity  interest  was  more  frequently  allowed  {n). 
And  now,  by  an  Act  of  King  William  the  Fourth  (o), 

{k)  See  ante,  pp.  146,  150, 156';  Ves.  27  ;  2  Foub.  Eq.  429  ;  C.  P. 

and  the  chapters  on  Bankruptcy  Cooper,  246  et  scq. 

and  on  a  Will,  below.  (0)  Stat.  3  &  4  Will.  IV.  c.  42, 

(Z)  Stat.   37  Hen.  VIII.  c.    9.  ss.  28,  29  ;  Hyde  v.  Frice,  8  Sim. 

See  ante,  p.  11.  678  ;  Geake  v.  Boss,  C.  P.,  23  W. 

(m)  Higgim  v.  Sargent,  2  Barn.  R.    658  ;   Diincombc  v.    Bri<ihto,i 

&  Cress.  348;   S.  C.    3  Dow.   &  Club  Company,  L.    R,  10  Q.    B. 

Ey.   613  ;    Foster   v.     Weston,    6  371  ;  see    Ward  v.   Eyre,  15  Ch. 

Bing.    709  ;  Fage  v.   Ncwnmn,  9  D.    130  ;  Re  Gosuuin,  17  Cii.   D 

Bam.  k  Cress.  378.  771. 

{%)  Sec  Loicndes  v.  Collins,  17 
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interest  is  recoverable  on  all  debts  payable  by  virtue  of 
any  written  instrument,  at  a  certain  time,  from  the  time 
when  such  debts  were  payable,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall 
have  been  made  in  writing,  so  as  such  demand  give 
notice  to  the  debtor  that  interest  will  be  claimed  from 
the  date  of  such  demand  until  the  time  of  payment. 

The  payment  of  a  debt  is  sometimes  secured  by  a  Sureties. 
surety,  who  makes  himself  liable,  together  with  the 
principal  debtor,  for  the  payment.     If  the  surety  should 
pay  the  debt,  he  will  become  the  creditor  of  the  prin- 
cipal debtor  for  the  amount ;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 
bond  under  seal  of  the  debtor  and  his  surety,  the  surety 
having  paid  the  debt,  would  formerly  have  become  the 
simple  contract  creditor  only  of  the  principal  debtor ; 
unless  he   should   have  taken  the  precaution  to  pro- 
cure from  such  debtor  a  counter-bond  for  his  own  in- 
demnity {p).     The  surety,  however,  would  have  been 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt  (g) ; 
but  he  was  not  to  be  entitled  to  the  original  bond  exe- 
cuted by  the  debtor,  because  that  was  at  an  end  by  the 
very  fact  of  the  payment  {r).     In  the  words  of  Lord 
Brougham  (s),  the  Court  admitted  the  surety's  right,  as 
against  the  principal  debtor,  to  stand  in  the  shoes  of 
the  creditor,  but  said  there  were  no  shoes  for  him  to 
stand  in.     But  by  an  enactment  of  the  present  reign  Surety  en- 
every  surety  who  pays  a  debt  is  now  entitled  to  have  creditor's 
assigned  to  him  every  judgment,  specialty  or  other  seen-  securities. 
rity  which  shall  be  held  by  the  creditor  in  respect  of  such 

{p)  Copis  V.   Middldon,  Turn.  442;   Jones  v.    Davids,  4   Russ.  ' 

&  Russ.  224.  277  ;    Caulfield    v.    Maguire,    2 

{q)  Forbes  Y.  Jackson,  19  Cli.  D.  Jones  &  Lat.  164,  168. 
615.  (s)    Hodgson  v.  Shaw,  3  My.  & 

(r)  Turn.   &  Russ.   231  ;  Doiu-  Keen,  183,  194. 
higgcn  v.  Bourne,  2  You.  &  Coll.  .^ . 
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debt,  whether  such  judgment,  specialty  or  other  security 
shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt ;  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor  and  to  use 
all  the  remedies,  and,  if  need  be  and  upon  a  proper  in- 
demnity, the  name  of  the  creditor,  in  any  action  to 
obtain  from  the  principal  debtor  indemnification  for  his 
loss ;  and  the  payment  made  by  the  surety  shall  not  be 
pleadable  in  bar  of  any  action  or  other  proceeding  by 
Co-sureties,      him  (t).     If   there    should    have  been  more  than  one 
surety,  any  one  surety,  paying  the  whole  debt,  is  entitled, 
according  to  the  general  principles  of  justice,  to  contri- 
bution from  his  co-sureties  in  equal  shares,  or  if  they 
should  have  been  sureties  to  unequal  amounts,  then  in 
proportion  to  the  respective  amounts  to  which  they  have 
made  themselves  liable  (u).     And  the  remedies  given 
by  the  Act  above  mentioned  are  extended  to  co-sureties ; 
provided  that  no  co-surety  shall  be  entitled  to  recover 
from  any  other  co-surety,  by  the  means  aforesaid,  more 
than  the   just  proportion  to  which,  as  between  those 
parties   themselves,   such    last-mentioned  person    shall 
be  justly  liable  (x).     If  any  surety  has  become  insol- 
vent, the  others  must  contribute  rateably  to  the  pay- 
ment of  the  whole  debt  (y).     But  if  the  surety  has  paid 
no  more  than  his  own  proportion  of  the  debt  he  cannot 
obtain  contribution  from  any  of  the  others  (z) ;  nor  will 
contribution  be  allowed  when  the  suretyship  of  one  per- 
son is  a  distinct  transaction  from  that  of  the  others  (a). 


(t)  Stat.  19  &  20  Vict.  c.   97,  s.  5  ;  Re  M'Myn,  33  Cli.  D.  575. 
s.   5  ;  Lockhart  v.  Reilley,  1   De  {y)  Peter  v.  Rich,  1  Clia.    Rep. 

Gex    &  Jones,    4C4  ;    Forbes    v.  34  ;    Hitchman      v.     Stewart,    3 

Jackson,    19    Ch.    D.     615 ;    Re  Drewry,  271. 
M'Myn,  33  Ch.  D.  575.  (s)  £x  parte    Gifford,    6    Ves. 

(m)  JDeering  v.    Eai'l  of  Win-  807  ;    Davics    v.    Humxjlircys,    6 

clielsea,  2  Bos.   &  Pul.   270,  272,  Mee.   &  Wels.  153,  188,  169  ;  Ex 

273  ;   Brown  v.    Lcc,  6  Barn.    &  _^ja?'<c  Snoiodon,  17  Ch.  D.  44. 
Cress.  689  ;  S.  C.  9  D.  &  R.  701  ;  (a)  Coope  v.    Twyman,    T.    & 

and  see  Bleel  v.  Dixon,  17  Ch.  D.  Russ.   426  ;  Craytlwrne  v.  Swin- 

825;^c^'/•cec^(?c^-nc,24Ch.  D.  709.  hurne,  14  Ves.    160;  Pcndlehury 

(a-)  Stat.  19  &  20  Vict.  c.   97,  v.  Walker,  4  You.  k  Coll.  424. 
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A  surety,  however,  may  be  discharged  from  his  liability  Discharge  of 
by  the  conduct  of  the  creditor.  As  surety  he  has  made 
himself  liable  only  for  the  payment  of  a  particular  debt 
at  a  ffiven  time,  or  under  certain  given  circumstances. 
If  therefore  the  creditor,  by  any  subsequent  arrange- 
ment with  the  principal  debtor,  preclude  himself  from 
demanding  payment  of  his  debt  at  the  time  or  under 
the  circumstances  originally  agreed  on,  the  surety  will 
be  at  once  discharged  from  all  liability  (h).  Thus  if 
the  creditor  bind  himself  to  give  further  time  for  pay- 
ment to  the  principal  debtor  (c),  or  compound  with 
him,  without  expressly  reserving  his  remedy  against 
the  surety  {d),  the  surety  will  be  discharged.  But  the 
acceptance  by  the  creditor  from  the  principal  debtor  of 
a  new  and  independent  security  for  the  debt  will  not 
■discharge  the  surety  (e).  Neither  will  the  surety  be 
discharged  by  the  mere  neglect  of  the  creditor  to  enforce 
payment  of  the  debt  from  the  principal  debtor  at  the 
time  of  its  becoming  due  (/)  ;  nor  by  the  creditor's 
express  agreement  to  give  time  to  the  principal  debtor, 
if  such  agreement  fail  in  any  of  the  requisites  of  a 
binding  contract  (g).  The  bankruptcy  of  the  principal 
debtor  does  not  discharge  the  surety  {h). 


{b)  Calvert     v.    London    Dock  &  Cress.  737  ;  S.  C.  1  Man.  &  Ry. 

■Company,  2  Keen,  638  ;  Heath  v.  549  ;  Thompson  v.  Lack,  3  C.  B. 

Key,  1  Y.  &  Jerv.  434  ;  Nicholson  540  ;  Oicen  v.  Horiian,  4  House  of 

V.  Revill,  4  Ad.  &  Ell.   675,  683  ;  Lords  Cases,  997  ;  Close  v.  Close, 

Blake  V.  White,  1    You.    &   Coll.  4   De  Gex,  M.   &  G.   176  ;    Wehh 

420  ;  Bowser  v.  Cox,  4  Beav.  879  ;  v.   Hcivitt,  3   Kay  &  John.    438  ; 

6  Beav.  110  ;  and  see  Squire  v.  Boeder  v.  Mayor,  19  C.  B.,  N.  S. 
WMtion,  1  H.  of  L.  Cases,  333  ;  76.  See  Green  v.  Wynn,  L.  R., 
PhilUiJS  V.  Foxall,  L.  R.,  7  Q.  B.  4  Ch.'  204  ;  Batcson  v.  Gosling, 
666  ;  Ward  v.  National  Bank  of  L.  R.,  7  C.  P.  7. 

New  Zealaml,  8  App.  Cas.  755.  (c)  Bell   v.   Banks,   3   Man.    & 

(c)  Samuelv.Howarth.Ji'Slenv.  Gr.  258. 
272;    Eyre  v.   Bartroi),  3   Madd.  (/)  Eyre  v.    Everett,   2    Russ. 

221;  Moss  v.  Hall,  5  Ex.  Rep.  Zd,l;  Peelv.  Tailock,l'&.  k,Y.  il9. 
46  ;   Davies  v.    Stainhank,   6  De  {g)  Philpot  v.  Briant,  4  Bing. 

Gex,  M.  &  G.  679  ;  Bailey  v.  Ed-  717  ;   Tucker  v.  Laing,  2  Kay  & 

wards,  4  Best  &  Smith,  761.  John.  745. 

{d)  Ex  parte    Gifford,    6    Ves.  {h)  Browne   v.    Carr,    7   Bing. 

07  ;  Ex  parte  Carstairs,  Buck.  508  ;  stat.  46  k  47  Vict.  c.  52, 
560  ;  Maltby  v.   Carstairs,  7  Bar.  s.  30,  sub-s.  4. 
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Alienation 
of  ilebts. 


Power  of 
attorucy. 


Life  and  sea 
l>olicies. 


Wc  now  approach  the  subject  of  the  alienation  of 
debts,  to  which  some  reference  has  aheady  been  made. 
We  have  seen  that  a  debt  was  anciently  considered  as  a 
mere  right  to  bring  an  action  against  the  debtor,  and  as 
such  was  incapable  of  being  transferred  (^).  In  process 
of  time,  however,  an  assignment  of  a  debt  was  permitted 
to  take  place  by  means  of  an  authority  from  the  creditor 
to  his  assignee  to  sue  the  debtor  in  the  creditor's  name. 
This  authority  was  usually  called  a  iwiver  of  attorney , 
which  was  not  required  to  be  by  deed,  but  might  have 
been  by  writing  unsealed  (/.■),  or  even  by  parol  (/)  ;  and 
when,  a  debt  was  a  lecjal  debt,  recoverable  only  in  a 
Court  of  law,  it  could  not  have  been  effectually  assigned 
Avithout  such  a  power.  The  assignment  of  debts  by 
means  of  powers  of  attorney  was  recognized  and  pro- 
tected by  the  Courts  of  law.  Thus  in  a  case  where  the 
original  creditor  became  bankrupt  after  he  had  assigned 
his  debt,  it  was  held  that  an  action  against  the  debtor 
might  still  be  properly  brought  in  the  name  of  such 
original  creditor,  by  virtue  of  the  power  of  attorney 
which  he  had  given  to  his  assignee  ;  although,  if  no 
assignment  had  been  made,  the  assignees  of  the  creditor 
under  the  bankruptcy  would  have  been  the  proper  pl^rties 
to  sue  {m).  So  if  a  power  of  attorney  were  given  on  an 
assignment  of  a  debt  for  a  valuable  consideration,  it  was 
held  to  be  irrevocable  by  the  assignor  {n).  When  a 
debt  or  demand  was  eqivitahle  only,  that  is,  of  a  nature 
to  be  recoverable  only  in  the  Court  of  Chancery,  it 
might  have  been  assigned  without  a  power  of  attorney  ; 
for  equity  would  have  allowed  the  assignee  to  sue  in  his 
own  name.  The  same  privilege  was  extended  by  Par- 
liament to  monies  secured  by  policies  of  assurance  of 


[i)  Ante,  p.  11. 

{k)  Howell  V.  M'lvers,  4  T.  E. 
690. 

(l)  Heath  v.  Hall,  4  Taunt. 
326. 

[m)  Winch  v.  Keeloj,  1  T.  E. 


619  ;  Farnham  v.  Hurst,  8  Mee, 
&  Wels.  743.  See  He  Pothonier 
V.  He  Mattos,  1  E.  B.  &  E.  461. 

(«)  IFalshv.  Whitcomb,  2  Esp. 
565  ;  Williams's  Couveyancinff 
Statutes,  285,  286. 
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lives  (o),  and  also  to  policies  of  marine  assurance  (p)  ; 
and  in  a  former  edition  of  the. present  work  it  was  said 
that  it  was  to  be  hoped  that  the  same  privilege  might 
one  day  be  extended  to  every  other  legal  debt  (q).  This 
has  now  been  done  by  the  Supreme  Court  of  Judicature 
Act,  1873,  as  we  have  already  seen  (9").  When  a  debt  Notice  to  the 
is  assigned,  the  title  of  the  assignee  is  not  complete 
until  he  has  given  to  the  debtor  notice  of  the  assign- 
ment (s)  ;  for  the  debtor,  if  he  has  had  no  notice  of  the 
assignment,  may  lawfully  pay  his  debt  to  the  original 
creditor,  and  will  be  effectually  discharged  by  his 
receipt. 

Bills  of  exchange  and  promissory  notes  were,  as  we  Bills  and 
have  already  seen  (t),  exceptions  to  the  rule  which  re- 1^*^**^^- 
quired  a  power  of  attorney  to  enable  the  assignee  to  sue 
the  debtor  for  the  debt  assigned ;  and  the  holder  of  a 
bill  or  note  was  able  to  sue  upon  it  in  his  own  name,  in 
the  former  case,  by  the  custom  of  merchants,  and  in  the 
latter  by  a  statute  of  Anne. 

Debts,  being  considered  as  mere  rights  of  action^  Involuntary 
could  not  formerly  be  taken  in  execution  on  a  judgment  o/^fgi^ts" 
obtained  against  the  creditor.  But  when  they  are 
secured  by  some  cheque,  bill,  note,  bond,  specialty  or 
other  security  (u),  the  Act  for  extending  the  remedies 
of  creditors  against  the  property  of  debtors  (x)  provides 
that  under  the  writ  of  Jieri  facias  (y)  the  sheriff  may 
seize  not  only  money  and  bank  notes,  but  also  the 
securities  above  mentioned,  and  may  sue  upon  them  in 
his  own  name  on  the  arrival  of  the  time  of  payment ; 


(o)  Stat.  30  &  31  Vict.  c.  144.  (t)  Ante,  pp.  11,  124,  126. 

(p)  Stat.  31  &  32  Vict.  c.  86.  (u)  Harrison     v.     Payntcr,     6 

[q)  rage  125,  8th  ed.  Mee.  &  Wels.  387;  Woody.  Wood, 

(r)  Stat.   36  &  37  Vict.  c.  66,  4  Q.  B.  397. 

s.  25,  sub-sect.  6,  ante,  p.  12.  (a-)  Stat.  1  &  2  Vict.  c.   110,. 

{s)  See  ])'^sf't   ^he    chapter    on  s.  12. 

Title.  [y)  See  ante,  p.  69. 
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but  the  sheriff  is  not  bound  to  sue,  unless  indemnified 
ill  the  manner  prescribed  by  the  Act  from  the  costs  of 
the  action.  And  the  Court  now  has  jurisdiction  ta 
order  that  debts  owing  to  a  judgment  debtor  may  be 
attached  to  answer  the  judgment.  This  jurisdiction 
was  conferred  by  provisions  of  the  Common  Law 
Procedure  Acts,  1854  and  1860  {z),  which  are 
now  embodied  in  the  Rules  of  the  Supreme  Court, 
188;}. 

(By  Order  XLII.,  Rule  32)  When  a  judgment  or  order  is  for 
the  recovery  or  payment  of  money,  the  party  entitled  to  en- 
force it  (o)  may  apply  to  the  Court  or  a  judge  for  an  order  that 
the  debtor  liable  under  such  judgment  or  order,  or  in  the  case 
of  a  corporation  that  any  officer  thereof,  be  orally  examined,  as 
to  whether  any  and  what  debts  are  owing  to  the  debtor  {h). 

(By  Order  XLV.,  Rule  1)  The  Court  or  a  judge  may,  upon  the 
e.i:  parte  application  of  any  person  who  has  obtained  a  judgment 
or  order  for  the  recovery  or  payment  of  money,  either  before  or 
after  any  oral  examination  of  the  debtor  liable  under  such  judg- 
ment or  order,  and  upon  affidavit  by  himself  or  his  solicitor 
stating  that  judgment  has  been  recovered,  or  the  order  made, 
and  that  it  is  still  unsatisfied,  and  to  what  amount,  and  that  any 
other  person  is  indebted  to  such  debtor  and  is  within  the  juris- 
diction, order  (c)  that  all  debts  owing  or  accruing  ((?)  from  such 
third  person  (in  the  rules  called  the  garnishee)  to  such  debtor 
shall  be  attached  to  answer  the  judgment  or  order.  And  the 
garnishee  may  be  ordered  to  appear,  to  show  cause  why  he 
should  not  pay  to  the  person  who  has  obtained  such  judgment 
or  order  the  debt  due  from  him  to  such  debtor,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  jvidgment  or 
order. 

(Rule  2)  Service  of  an  order  that  debts,  due  or  accruing  to  a 
debtor  liable  under  a  judgment  or  order,  shall  be  attached,  oi" 


(z)  Stats.  17  &  18  Vict.  c.  125, 
ss.  60,  61  ;  23  &  24  Yict.  c.  126, 
ss.  28 — 31.  These  enactments 
were  repealed  by  stat.  46  &  47 
Vict.  c.  49,  saving  the  jurisdic- 
tion tliereb}'  established,  and  re- 
serving the  power  of  making 
rules  of  Court  as  to  the  matters 
therein  contained. 

{«)  The  assignee  of  a  judgment 


debt  may  obtain  the  attachment 
of  debts  due  to  the  judgment 
debtor  ;  Goodman  v.  Rohinson,  18 
Q.  B.  D.  332. 

{h)  See  Rcpuhlic  of  Costa  Rica 
V.  Strousherg,  16  Ch.  D.  8. 

(c)  Such  an  order  is  commonly 
called  a  garnishee  order. 

[d)  See   Wchh   v.    Stanton,    11 
Q.  B.  D.  518. 
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notice  thereof  to  the  garnishee,  in  svich  manner  as  the  Court  or 

judge  shall  direct,  shall  bind  such  debts  in  his  hands  (e). 

(Rule  3)  If  the  garnishee  does  not  forthwith  pay  into  Court 

the  amount  due  from  him  to  the  debtor,  liable  under  a  judgment 

or  order,  or  an  amount  equal  to  the  judgment  or  order,  and 

does  not  dispute  the  debt  due  or  claimed  to  be  due  from  him  to 

such  debtor,  or  if  he  does  not  appear  upon  summons,  then  the  Execution 

Court  or  judge  may  order  execution  to  issue,  and  it  may  issue  'ig<i"}st 

.  .  "arnisliee. 

accordingly,  without  any  previous  writ  or  process,  to  levy  the  ^ 

amount  due  from  such  garnishee,  or  so  much  thereof  as  may  be 

sufficient  to  satisfy  the  judgment  or  order  (/;. 

(Rule  4)  If  the  garnishee  dispiites  his  liability,  the  Court  or  Trial  of 
judge,  instead  of  making  an  order  that  execution  shall  issue,  (l^estion  of 
may  order  that  any  issue  or  question  necessary  for  determining  f;'„i3;Kf„ 
his  liability  be  tried  or  determined  in  any  manner  in  which  any 
issue  or  question  in  an  action  may  be  tried  or  determined. 

(Rule  5)  Whenever  in  proceedings  to  obtain  an  attachment  of  Adverse  claim 
debts  it  is  suggested  by  the  garnishee  that  the  debt  sought  to  be  *?>  °^'  ^"^'^  ^^ 
attached  belongs  to  some  thii'd  person,  or  that  any  third  pei'son  debt^ouwht 
has  a  lien  or  charge  upon  it,  the  Court  or  a  judge  may  order  to  be  attached, 
such  third  person  to  appear,  and  state  the  nature  and  particulars 
of  his  claim  upon  such  debt. 

(Rule  6)  After  healing  the  allegations  of  any  such  third  per- 
son under  such  order,  as  in  Rule  5  mentioned,  and  of  any  other 
person  whom  by  the  same  or  any  subsequent  order  the  Coiu-t 
or  a  judge  may  order  to  appear,  or  in  case  of  such  third  person 
not  appearing  when  ordered,  the  Court  or  judge  may  order 
execution  to  issue  to  levy  the  amount  due  from  such  garnishee, 
or  any  issue  or  qviestion  to  be  tried  or  determined  according  to 
the  preceding  rules  of  this  order,  and  may  bar  the  claim  of  such 
third  person,  or  make  such  other  order  as  such  Court  or  judge 
shall  think  fit,  upon  such  terms  in  all  cases  with  respect  to  the 
lien  or  charge  (if  any)  of  such  third  person,  and  to  costs,  as  the 
Court  or  judge  shall  think  just  and  reasonable. 

(Rule  7)  Payment  made  by  or   execvition   levied   upon   the  Discliarge  to 
garnishee,  under  any  such  proceeding  as  aforesaid,  shall  be  a  garnishee, 
valid  discharge  to  him  as  against  the  debtor,  liable  under  a 
judgment  or  order,  to  the  amount  i^aid  or  levied,  although  such 
proceeding    may  be    set   aside,    or    the    judgment    or    order 
reversed. 

In  the  event   of  bankruptcy,  the   assignees  of  the  Bankruptcy. 

(e)  See  stat.   46  &  47  Vict.   c.       Jiouse,  32  Ch.  D.  512. 
52,  s.   45  ;  Be   General  Horticul-  (/)  Cowan  v.  Carlill,  33  W. 

tural  Company,  Ex  parte  '  Whik-       R.  583. 
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bankrupt  were  empowered  to  sue  for  debts  owing  to  him 
in  their  own  names  for  the  benefit  of  his  creditors  (//). 
Under  the  Bankruptcy  Act,  1883,  the  property 
of  a  bankrupt  vests  in  the  trustee  in  bankruptcy,  as  we 
have  seen  {i).  In  that  Act,  the  word  "  property  "  in- 
chides  tilings  in  action  (/.•)•  And  the  Act  also  pro- 
vides (0  that,  where  any  part  of  the  property  of  a 
bankrupt  consists  of  things  in  action,  such  things  shall 
be  deemed  to  have  been  duly  assigned  to  the  trustee  ; 
and  that  the  trustee  may  sue  and  be  sued  by  the  official 

name  of   "  the    trustee    of   the  property  of ,  a 

bankrupt,"  inserting  the  name  of  the  bankrupt.  The 
Bankruptcy  Act,  1869,  contained  similar  j)rovisions  (m). 


"^ 


Payment  of         We  have  now  to   consider   the   payment  of  debts. 

^'  And,  in  the  first  place,  the  payment  of  a  smaller  sum 

Payment  of  .   ^      .       \      '  ^  ,  ,  , 

smaller  sum    IS  no  satisfaction  01  a  larger  one,  unless  there  be  some 

"f  ?'^^_'^'*^^*^*'°°  consideration  for  the  relinquishment  of  the  residue  {n), 
such  as  the  payment  at  an  earlier  time  than  the  whole 
is  due  (o),  or  the  concurrence  of  some  (p)  or  all  of  the 
other  creditors  of  the  debtor  in  accepting  a  composi- 
tion (q).  But  it  seems  that  the  acceptance  of  a  'negotiable 
security' for  a  small  amount  may  be  a  good  satisfaction 
for  a  larger  debt  (r)  ;  and  the  payment  of  a  small  sum 
may  be  a  good  satisfaction  for  an  unliquidated  demand 


(h)  Stats.  12  &  13  Vict.  c.  106, 
s.  141  ;  1  &  2  Will.  IV.  c.  56, 
s.  25  ;  6  Geo.  IV.  c.  16,  s.  6-3. 
See  2  Black.  Com.  485—487,  as  to 
the  previous  law  as  to  the  bank- 
niptey  of  a  plaiutitf  in  an  action 
at  law. 

(i)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  21,  44,  54,  ante,  p.  72. 

{k)  Sect.  168. 

{I)  Sects.  50  (6),  83. 

(m)  Stat.  32  &  33  Vict.  c.  71, 
ss.  4,  15,  17,  22,  83,  par.  (7)  ;  re- 
pealed by  Stat.  46  &  47  Vict.  c. 
52,  s.  169. 

(n)  Cumber y.  Wane,  1  Strange, 
425  ;    S.    C.   1   Smith's   Leadin'' 


Cases,  146 ;  Fitch  v.  Sutton,  5 
East,  230  ;  Foakes  v.  Fecr,  9 
Ai3p.  Cas.  605. 

(o)  Co.  Litt.  212  b. 

(2))  Norman  v.  Thompson,  4  Ex. 
Rep.  755  ;  Carey  v.  Barrett,  4  C 
r.  D.  379. 

{(j)  Rcay  V.  Richardson,  2  Cro. 
Mee.  k.  Rose.  422 ;  PJicgcr  v. 
Browne,  28  Beav.  391. 

(r)  Sihree  v.  Tripj),  15  ]\Iee.  & 
Wels.  23  ;  Goddard  v.  O'Brien, 
9  Q.  B.  D.  37,  a  case  of  the  ac- 
ceptance, in  satisfaction  of  a  debt, 
of  a  cheque  for  a  snm  less  than 
the  amount  of  the  debt.  See 
ante,  pp.  126,  128. 
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for  large  pecuniary  damages,  on  account  of  the  uncer- 
tainty of  such  a  claim  (s).  When  a  less  sum  is  paid  to  Appropriation 
the  creditor  than  the  whole  amount  of  his  demands,  it 
is  competent  to  the  debtor  to  make  the  payment  in  satis- 
faction of  any  demand  he  may  please,  and  the  creditor 
must  appropriate  the  payment  accordingly  (t)  ;  but  if 
the  payment  be  made  generally,  without  any  express 
appropriation,  the  creditor  may  elect,  at  the  time  of 
payment  (tv),  or  within  a  reasonable  time  after  (x),  to 
appropriate  the  money  to  whichever  demand  he  may 
please.  And  if  no  election  as  to  the  appropriation  of 
the  payment  should  be  made  on  either  side,  the  law  will, 
in  ordinary  cases  of  current  accounts  (y),  presume  that 
the  first  item  on  the  debit  side  is  discharged  or  reduced 
by  the  first  payment  entered  on  the  credit  side,  and  so 
on  in  the  order  of  time  (z).  When  the  debt  carries 
interest,  the  payment  is  considered  to  be  applied  in  the 
first  place  in  discharge  of  the  interest  then  due,  and  the 
surplus,  if  any,  in  discharge  jJ7'o  tanto  of  the  principal. 
For  no  creditor  would  apply  any  payment  to  the  dis- 
charge of  part  of  the  principal,  which  carries  interest, 
instead  of  to  the  discharge  of  interest  for  which,  when 
due,  no  further  interest  is  payable  (a). 

When  a  person  becomes  so  embarrassed  as  to  be  un-  Composition 
able  to  pay  all  his  debts  in  full,  he  usually  endeavours  ^^^  ^'^^^  ^  ^^^^ 
to  enter  into  a  composition  with  his  creditors,  prevailing 
on  them  to  accept  so  much  in  the  pound,  and  to  allow 
a  given  time  for  payment.     In  this  case  a  letter  o/ Letter  of 

licence. 

(s)   Wilkinson  v.  Byers,  1  Ad.  County  Bank  v.  Terry,  25  Ch.  D.  /a      ^  ^       .   /-» 

&  Ell.  106.  692,  702.  ^"^^^T^ 

(t)  Shaw  y.Pkton,  4  Barn.    &  [z)  1  Meriv.  608;    ^ri7^iaHi5  v.^^^*^^'^*-^* 

Cress.    715;    Nash   v.    Modf/son,  Bawliiison,  10  J.   B.  Moore,  362  ;  ■^'*"  *^  "^ '^^  ' 

Ld.    C.    &  Lds.   Justices,  1   Jur.,  3ferrimanv.  Ward,  1  John  &  H. 

N.   S.  946  ;  6  De  Gex,  M.  &  G.  371  ;  Kinnaird  v.  JFebster,  10  Ch. 

474.  D.  139.     As  to  trust  moneys,  see 

(m)  Devaynes  v.  Noble,  Clayton's  In  re  HalletCs  estate,  13  Ch.    D. 

■case,  1  Mer.  529,  585,  604  et  scq.  696. 

fa;)  Simpson  v.  Ingham,  2  Barn.  (a)  Bower  v.   Marris,  1   Cr.    & 

&  Cress.  65.  Phi.  351,  355. 

(y)  See   B.c  Sherry,  London  tfc 


170  OF  CHOSES    IN   ACTION. 

licence  is  generally  given  by  the  creditors,  by  which 
they  covenant   not  to   take  any  proceedings  for  their 
debts  in  the  meantime ;  and  this  licence  is  frequently 
nci'.l  of  in-      embodied  in  a  deed  of  inspectorsJilp,  by  which  certain 
spfctois  up.     iijspectors  are  appointed  to  Avatch  the  winding-up  of  the 
Assignnieiit     debtor's  affairs  on  behalf  of  the  creditors.     In   some 
crcditorrvold"  ^^^es  an  assignment  of  the  debtor's  estate  and  effects 
iis  an  act  of     is  made  to  trustees  for  sale  and  conversion  into  money, 
to   be   divided    rateably   amongst    the    creditors.      As 
however  this    is   the   process   adopted   by  the  law   ia 
cases  of  bankruptcy,  Avhere  it  is  carried  on  under  judicial 
sanction,  the  law  always  considered  that  such  an  assign- 
ment of  the  whole  of  the  estate  of  a  person  in  trade 
Avas  an  act  of  bankruptcy,  and  as  such  void,  if  there 
were  any  creditor  or  creditors  who  had  not  concurred 
in  it  of  sufficient  amount  to  sue  out  a  petition  for  adju- 
dication of  bankruptcy  {h).     And  by  the  Bankruptcy 
Act,  1883  (c),  the  following  act,  amongst  others,  is  ex- 
pressly made,  an  act  of  bankruptcy  on  the  part  of  a 
debtor,   viz.,  if  in  England-  or  elsewhere  he  makes  a 
conveyance  or  assignment  of  his  property  to  a  trustee 
or  trustees  for  the  benefit  of  his  creditors  generally. 

Registration        The  Bankruptcy  Act,  1861  {d),  required  every  deed, 

'e  Bank-'^      instrument  or  agreement  whatsoever,  whether  of  convey- 

^;ptcy  Act,      ance  of  a  debtor's  estate  for  the  benefit  of  his  creditors 

or  ot  arrangement  or  agreement  for  inspection  of  his 

^  (&)  Tap2)enden    v.    Burgess,    4  such  an  assignment  of  the  wliole- 

East,  230  ;    Button  v.   Morrison,  of  the  estate  of  any  debtor  was 

17    Ves.    193,    199  ;    Poivcll    v.  an  act  of  bankruptcy  ;   see  stat. 

Lloyd,  2  You.   &  Jerv.    372  ;  Ex  24  &  2.5  Vict.  c.  134,  s.  70.     Ex 

'parte  PUtfott,  Court  of  Review,  parte   Stray,  L.    R.,   2  Ch.    374 

10  Jur.    m  ;  Ex  parte  Alsop,  1  378  ;    Mellish,  L.   J.,  Re   Wood 

De  G.,  F.  &  J.  289  ;  see  stats.   6  L.  R.,  7  Ch.  302,  306. 
(Jeo.    IV.   c.    16,   s.  4  ;   12- &  13  (c)  Stat.   46  &  47  Vict.    c.   .52 

Vict.  c.  106,  s.  68.     See^jos^,  the  s.  4.     The  Bankruptcy  Act,  1869,' 

chapter  on   Bankruptcy.     When  contained    a    similar    provision  • 

all   debtors,   whether    traders   or  stat.    32  &  33  Vict.  c.   71,  s     6 

not,  had  been  made  subject  to  the  par.  (1).  '' 

bankruptcy  laws  by  the   Bank-  {d)  Stat.  24  k  25  Vict   c    134 

ruptcy  Act,  1861,  it  appears  that  s.  194. 
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affairs  or  his  release  from  liis  debts,  to  be  registered  in 
the  Court  of  Bankruptcy,  or  it  should  not  be  received  in 
evidence.  But  this  Act  was  repealed  in  the  year 
18G9  (e). 

Provision  was  made  by  several  bankruptcy  statutes  statutory 
of  the  present  reign   for   rendering  arrangements  for  jj^ake^ar"^ 
composition  or  liquidation,  made  between  a  debtor  and  rangements 
a  majority  of  his  creditors  in  number  and  value,  binding  creditors. 
on  all  his  creditors,  without  the  necessity  of  their  taking 
proceedings  in  bankruptcy  against  him  (/).     But  under  Bankruptcy 
the   present   Bankruptcy   Act  (r/),   no   composition   or      '  ^^^^' 
scheme  of  arrangement  with  creditors  can  be  initiated 
until  proceedings  have   been  taken  in  bankruptcy  by 
the  presentation  of  a  hanhriiptcy  petition,  the  making 
of  a  receiving  order  by  the  Court,  and  the  holding  of  a 
Jirst  meeting  of  creditors  in  consequence  thereof  (h).    It 
is   thought   therefore  that  the  provisions  of  the   Act 
relating   to   the    acceptance   by   creditors    of   a    com- 
position, or  their  assent  to  a  scheme  of  arrangement, 
will  be  more  properly  dealt  with  in  the  chapter  on 
Bankruptcy. 

Under  the   \  'esent   law,    therefore,   an    agreement  Agreement  to 

1,  T  ,  r  ^  •  j-L  acceiit  com- 

between  a  man  ,  1  any  two  or  more  ot  his  creditors,  position 
that  they  shall  accept  the  payment  of  a  composition 
in  s"'"  ivv^tion  of  the  debts  due  to  them  (/),  is 
binding,  if  made  without  any  fraud  on  the  part 
of  the  debtor,  upon  those  creditors  who  enter 
into  it  (j).       And   there  is  now  no    necessity  for  the 

(c)  By  stat.  32  &  33  Vict.  c.  83.  agreement  by  each  individual  to 

(/)  See    stats.     7    &    8    Vict.  give   up   part   of  his   claim  is   a 

c.    70  ;    12   &   13    Vict.    c.    106,  sufficient  consideration  to  support 

s.    224;  24   &   25  Vict.    c.    134,  such  an  agreement  ;  Parke,  B.,  4 

.s.   192  ;  32  &  33  Vict.   c.   71,  ss.  Ex.    760  ;   Jessel,  M.    R.,  19  Ch. 

125,  126.  D.  400. 

(g)  Stat.  46  &  47  Viet.  c.  52.  (j)  Norman    v.     Tho7npson,    4 

(h)  See  stat.   46  &  47  Vict;    e.  Ex.   755  ;  Carey  v.  Barrett,  4  C. 

52,  ss.  5,  15,  18.  P.  D.  379  ;  see  Kv  parte  Milner, 

[i)  Seea7itc,  pp.  108,  168.    The  15  Q.  B.  D.  605. 
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registration  of  any  such  agreement  (k).  But  no  agree- 
ment for  tlio  acceptance  of  a  composition,  or  otherwise 
for  tlic  Hquidation  of  a  debtor's  affairs,  can  now  be 
made  to  bind  any  creditor,  Avho  does  not  assent  thereto, 
except  in  proceedings  under  the  Bankruptcy  Act, 
1888  (0-  Til  us,  if  a  debtor  make  any  such  arrange- 
ment witli  the  majority  of  his  creditors,  and  commit 
any  act  of  bankruptcy  in  carrying  out  the  terms  of  the 
arranofement,  a  creditor,  who  has  not  assented  thereto, 
may  take  proceedings  to  have  the  debtor's  estate  ad- 
ministered in  bankruptcy  {rti).  But  a  creditor  who  has 
acquiesced  in  and  taken  some  benefit  under  an  arrange- 
ment for  composition,  will  not  be  permitted  to  commence 
proceedings  in  bankruptcy  against  the  debtor,  founded 
upon  an  act  of  bankruptcy  committed  in  carrying  out 
the  arrangement  {^n).  The  acts  of  bankruptcy  are  enu- 
merated in  the  next  chapter  (o). 

The  payment  of  a  composition  is  sometimes  guaranteed 
by  some  friends  of  the  debtor  as  his  sureties  {'p),  and 
■when  payment  is  made,  a  release  of  all  demands  is  given 
by  the  creditors.  If,  however,  a  man's  creditors  should 
agree  to  accept  a  composition  to  be  paid  within  some 
specified  time,  and  the  composition  should  not  be 
punctually  paid,  the  creditors  will  no  longer  be  re- 
strained from  proceeding  to  enforce  the  full  payment 
of  their  debts  {q).  Such  creditors  as  hold  security  for 
their  debts  should  openly  stipulate  that  their  securities 
are  not  to  be  affected  (r)  ;  and  such  a  stipulation  will  be 


'\k)  See  ante,  p.  171.  S.  120  ;  Mellish,  L.  J.,  Re  Hatton, 

(I)  Stat.  46  &  47  Vict.  c.  52.  L.  E.,  7  Ch.  723,  726. 

(m)  Ex  imrtc  Dixon,  13  Q.  B.  (r)  As    to   the    position    of    a 

T).  \\%  ;  Ex  parte  Oram,  1^  (^.  'Q.  creditor,    who    has     retained    a 

D.  399.  security  for    part     of     his    debt 

[ii)  Ex  2)arte  A  hop,  1  De  G. ,  F.  and    received    his    share   of   the 

&  J.  289  ;  Ex  parte  StroAj,  L.  E.,  composition     for      the     balance, 

2  Ch.  374.  see     Sociite    Generale    de    Paris 

{o)  Tost,  pp.  178—180.  V.     ^RW,    8     App.     Cas.     606  ; 

ip)  See  Ex  parte  Hudson,  re  Baincs  v.    Wright,    16  Q.   B.   D. 

Walton,  22  Ch.  D.  773.  330. 

(?)  Cranky  v.  Eillanj,  2  M.  & 
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sufficient  to  preserve  them  (s).  But  any  secret  agree- 
ment between  the  debtor  and  a  creditor,  by  which  he  is 
to  have  any  advantage  over  the  others,  in  order  to 
induce  him  to  agree  to  the  composition,  is  evidently  a 
fraud  on  the  other  creditors,  and  as  such  is  absokitely 
void  {t),  and  prevents  the  creditor  who  is  party  to  it 
from  suing  for  his  share  in  the  composition  {u). 


(s)  Nichols  V.  Morris,  3  Barn. 
&  Adol.  41  ;  Ex  parte  Glendinning, 
Buck,  517  ;  Lee  v.  Lockliart,  3 
Mylne  «&  Craig,  302  ;  Culling- 
worth  V.  Lloyd,  3  Beav.  385,  and 
the  cases  collected,  p.  395  ;  Busli 
V.  SMpman,  14  Sim.  239. 

[t)  Leicester  v.  Rose,  4  East, 
372  ;  Knight  v  Hunt,  5  Bing. 
432 ;  Pendlehury  v.  Walker,  4 
You.  &  Coll.  424  ;  Alsagcr  v. 
Spalding,  4  N.  C.  407  ;  Higgivsx. 


Pitt,  4  Ex.  Rep.  312  ;  PJlcgcr  v. 
Prolan,  28  Beav.  391  ;  Mare  v. 
Warner,  3  Gift'.  100  ;  Mare  v. 
Earle,  3  Giff.  108.  See  also  Ex 
2mrtc  Barrow,  re  Andreivs,  IS 
Ch.  D.  464,  471  ;  Eie  parte  Mil- 
ner,  15  Q.  B.  D.  605. 

(u)  Hoiudcn  Y.Haigh,  11  Adol, 
&  Ell.  1033  ;  Ex  parte  Oliver,  4 
De  Gex  &;  Smale,  354.  See  At- 
Unson  V.  Denhy,  7  H.  &  N.  934. 
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CHAPTER  IV. 


Disclmrpe 
liaukiuiitcy. 


OF   BANKRUPTCY. 

Under  some  circumstances  a  debtor  is  discharged  by 
law  from  his  debt  without  any  actual  payment,  or  with- 
out payment  of  more  than  a  part  of  it.  This  occurs  in 
the  case  of  bankruptcy.  When  a  man  is  made  bank- 
rupt, he  gives  up  all  his  property  to  his  creditors,  to  be 
divided  rateably  amongst  them  ;  and,  if  his  behaviour 
has  been  free  from  serious  blame,  he  obtains  a  discharge 
from  past  liabilities.  Bankruptcy  was  formerly  consi- 
dered as  a  crime,  and  in  the  earliest  Bankruptcy  Acts 
the  bankrupt  was  called  "  the  offender  "  (a).  But  in 
modern  times  bankruptcy  has  been  looked  upon  as  the 
proper  remedy  for  traders  in  embarrassed  circumstances ; 
and  persons  not  engaged  in  trade  have  been  enabled  to 
avail  themselves  of  this  resource. 


Bankruptcy 
statutes  of 
Hen.  VIII. 
aud  £liz. 


Statutes  of 
Juuics  I. 


The  law^  of  bankruptcy  was  introduced  by  stat.  34  & 
85  Hen.  VIII.  c.  4,  "  An  Act  against  such  persons  as  do 
make  bankrupt."  But  the  provisions  of  this  Act  were 
almost  entirely  altered  by  stat.  13  Eliz.  c.  7,  "  An  Act 
touching  orders  for  bankrupts,"  in  which  persons  liable 
to  become  bankrupt  were  for  the  first  time  defined  as 
traders  (6).  The  bankruptcy  law  was  again  re-cast  by 
stats.  1  Jac.  I.  c.  15,  and  21  Jac.  I.  c.  19.  These 
statutes  w^ere  amended  by  many  others,  passed  at 
various  times  (c) ;  but  they  continued  to  form  the 
foundation  of  the  law  of  bankruptcy,  until  they  were 


(a)  2  Black.  Comm.  471  ;  see 
stats.  34  &  35  Hen.  A'lII.  c.  4  ; 
13  Eliz.  c.  7  ;  1  Jac.  I.  c.  15. 


{h)  2  Black.  Comm.  474. 

(c)  See  stat.  6  Geo.  IV.  c.  16, 

1. 
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repealed,  together  with  all  the  Acts  amending  them,  by 

statutes  passed  in  the  years  1824  and  1825  (d).     In  the  Act  of  1825. 

year  1825,  the  bankruptcy  law    was   consolidated  by 

Stat.  6   Geo.  IV.   c.   16,  "An  Act  to  amend  the  Laws 

relating  to  Bankrupts."     This  Act  was  amended  and 

altered  by  various  others  (e)  ;  but  in  the  year  1849  the 

whole  law  was  again  consolidated  in  the  Bankrupt  Law  Act  of  1849. 

Consolidation  Act,  1849  (/),  by  which  the  Act  of  1825 

and  all  the  subsequent  amending  statutes  were  repealed. 

Important  changes  were  made  in  the  law  by  the  Bank-  Act  of  1861. 

ruptcy  Act,  18G1  (g),  under  which  persons  not  in  trade 

were  for  the  first  time  liable  to  become  bankrupt.     In 

the  year  1869,  however,  all  the  bankruptcy  statutes  then  Act  of  1869. 

in  force  were  repealed  (Ji)  to  make  way  for  the  Bankruptcy 

Act,  1869  (i),  by  which  the  whole  law  of  bankruptcy 

was  regulated  from  the  begiuniug  of  the  year  1870 

until  the  end  of  the  year  1883.     The  Act  of  1869  was 

repealed  by  the  Bankruptcy  Act,  1883  (/>;),  which  came  Act  of  1883. 

into  operation  from   and    immediately  after  the   31st 

of  December,  1883  (l),  and  upon  which  the  whole  law 

of  bankruptcy  now  depends.     The  Act  of  1883  provides  Power  to 

that  general  rules  for  carrying  into  effect  the  objects  of  ^''^ 

the  Act  may  be  made  by  the  Lord  Chancellor,  with  the 

■concurrence  of  the  President  of  the  Board  of  Trade  {m). 

The  Bankruptcy  Rules,  1886  (n),  have  been  made  in  Bankruptcy 

^   ^,  n         J    -u       .^         A    ^        -D     Rules,  1883. 

exercise  of  the  power  so  conierred   by  the  Act.     ny 

these  rules  the  procedure  in  bankruptcy  is  now  regu-  Procedure. 

lated. 

As  a  general  rule,  all  debtors  are  now  liable  to  be  Persons  sub- 

(d)  stats.  5  Geo.  IV.  e.  98  ;   6  (/)  Stat.  12  &  13  Vict.  c.  106. 
'Geo   IV.  c.  16.  {g)  Stat.  24  &  25  Vict.  c.  134. 

(e)  1  &  2  Will.  IV.  c.  56  ;  3  &  (/i)  By  stat.  32  &  33  Vict.  c.  83. 
4  "Will.   IV.  c.  47  ;    1  &  2  Vict.  (i)  Stat.  32  &  33  Vict.  c.  71. 

<;.  110  ;  2  Vict.  c.  11  ;  2  &  3  Vict.  (k)  Stat.  46  &  47  Vict.  c.  52. 

c.  29  ;   5  &  6  Vict.  c.  122  ;  7  &  8  (Z)  Sect.  2. 

Vict.  c.  96  ;   8  &  9  Aact.  c.  48  ;  (m)  Sect.  127. 

10  &  11  Vict.  c.  102;   11  &  12  (/t)  W.    N.    30tli    Oct.,    1886, 

Vict.  c.  86.  supplement. 
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ji'i't  to  bniilc- 
niptcy  laws. 


DifTorcnco 
iniule  bi'twccn 
trndcrs  niul 
non-tmiU'is 
by  thi'  Acts  of 
1861  ftu.l 
1869; 


but  none 
made  by  the 
Act  of  18i>:i. 
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made  bankrupt.  Tliis  has  been  the  huv  since  the 
Bankruptcy  Act,  18(il,  came  into  operation  (o).  Before 
that  time  traders  {j))  only  were  subject  to  the  bank- 
ruptcy haws.  Under  the  Acts  of  1861  and  18G9, 
however,  though  all  debtors  were  liable  to  become 
bankrupt,  traders  might  be  made  bankrupt  for 
certain  causes,  which  were  not  acts  of  bankruptcy 
in  the  case  of  other  persons  {q)  ;  and  the  provisions 
of  the  Act  of  1869  with  regard  to  the  avoidance 
of  voluntary  settlements,  and  covenants  for  future 
settlement,  applied  to  traders  only  (r).  In  the 
Bankruptcy  Act,  1883,  no  difference  appears  to 
be   made  between  traders  and  other   debtors,    except 


(o)  See  stats.  24  &  25  Yict.  c.  134,  s.  69  ;  32  &  33  Vict.  c.  71,  s.  6  ; 
46  &  47  Vict.  c.  52,  s.  4. 
Traders.  [j!)  Traders  were  defined  liy  the  Act  of  1849  to  be  all  alinn  makers, 

apothecaries,  auctioneers,  bankers,  bleachers,  brokers,  brick  makers, 
builders,  calenderers,  carpenters,  carriers,  cattle  or  sheep  salesmen, 
coach  proprietors,  cow  keepers,  dyers,  fullers,  keepers  of  inns,  taverns, 
hotels  or  coffee  bouses,  lime  burners,  livery  stable  keepers,  market 
•,'ardeners,  millers,  packers,  printers,  shipowners,  shipwrights,  i, vic- 
tuallers, warehousemen,  wharfingers,  scriveners  receiving  other  men's 
monies  or  estates  into  their  trust  or  custody,  persons  insuring  against 
perils  of  the  sea,  and  all  persons  using  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  commission,  consignment,  or 
otherwise  in  gross  or  by  retail,  and  all  persons  who  either  for  them- 
selves, or  as  agents  or  factors  for  others,  seek  their  living  by  buying 
or  selling,  or  by  buying  and  letting  for  hire,  or  by  the  workmanship  of 
goods  or  commodities.  But  no  farmer,  grazier,  conmion  labourer  or 
workman  for  hire,  receiver-general  of  the  taxes,  or  member  of  or  sub- 
scriber to  any  incorporated  commercial  or  trading  companies  established 
bv  charter  or  Act  of  Parliament,  was  to  be  deemed  as  such  a  trader 
liable  to  become  bankrupt ;  stat.  12  &  13  Vict.  c.  106,  s.  66.  An 
Attomev  or  attorney  or  solicitor,  as  such,  was  not  a  trader  within  the  bankrupt 
solicitor  not  ^^^  '  ^"*  ^^  ^'^^  ^''^^'^  "^  ^^^^  \\s\iyt  of  receiving  his  clients'  money  into 
liable  as  such  ^^^^  o'*^"^^  hands  and  investing  it  for  them,  and  charging  a  compensation 
'  for  so  doing,  in  addition  to  his  charges  for  other  professional  business, 
he  was  liable  to  become  bankrupt  as  a  scrivener  receiving  other  men's 
monies  into  his  trust ;  Malkin  v.  Adams,  2  Eose,  28  ;  Ex  j)artc  Bath, 
ilont.  82,  84,  where  the  cases  are  collected.  See  also  Willinson  v. 
Candlisli,  5  Ex.  Eep.  91,  97  ;  Ex  parte  Evfaur,  2  De  Gex,  M.  &  G. 
246.  The  enumeration  of  traders  contained  in  the  Act  of  1849  was 
repeated  in  the  Bankruptcy  Act,  1869,  with  the  addition  of  share- 
brokers,  stockbrokers,  and  stockjobbers ;  stats.  32  &  33  Vict.  c.  71, 
Schedule  1. 


iq)  See  stats.  24  &  25  Vict. 
c.  134,  .ss.  70—73  ;  32  &  33  Vict. 
c.  71,  s.  6. 


(r)  Stat.  32  &  33  Vict.  c.  71, 
s.  91. 
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in  tlie  "  reputed  ownership  "   clause,  which  seems  to 
be  applicable  only  to  persons  carrjdng  on  some  trade 
or  business  (s).      An   alien  or  denizen  is   within   the  Alien  or 
bankrupt  law  {t).     And  a  married  woman  carrying  on    '^^^^"'^• 
trade  for  her  separate  use  by  the  custom  of  London  (u),  woman, 
or  whilst    her   husband   was    undergoing    sentence    of 
transportation,   has   always   been   liable   to   be    made 
bankrupt  (x).     But,  before   the  year  1883,  a  married 
woman  was  not  ordinarily  within   the  bankrupt  law, 
even  though  she  had  separate  estate  (y).     The  Married 
Women's  Property  Act,  1882,  now  provides  that  every 
married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  property,  be 
subject  to  the  bankruptcy  laws  in  the  same  way  as 
if  she  were  a  feme  sole  (z).     And  it  is  provided  that 
nothing  in  the  Bankruptcy  Act,  1883  (a),  shall  affect 
the  provisions  of  the  Married  Women's  Property  Act, 
1882  (b).     It  appears  that  an  infant  under   the   age  Infant, 
of  twenty-one  years  cannot  be  a  bankrupt,  because  by 
the  law  of  England  he  cannot  be  made  liable  on  con- 
tracts  entered   into   by   him   in   the  course   of  trade 
or  otherwise,  .except   for  necessaries  (c).     If  a  person  Persons 
having  privilege   of    Parliament   commits    an   act   of /Jl^^  of  Par-^* 
bankruptcy,  he  may  be  dealt  with  under  the  Bank-  liament. 
ruptcy  Act,  1883,  in  like  manner  as  if   he  had  not 
such  privilege  (d).     The  same  law  prevailed  under  the 


(s)  Stat.   46  &  47  Vict.  c.  52,  (a)  Stat.   46  &  47  Vict.  c.  52, 

s.  44  ;  ante,  p.  72.  s.  152. 

(t)  Ex  imrtc  Crispin,  L.  R.,  8  {h)  As  to  tlie  question,  to  what 

Ch.  374,  379.  extent  a  married  woman  is  now 

{lb)  Ex  parte  Carrington,lK\)s.,  subject  to  the  bankruptcy  laws, 

206.  see      Williams's      Conveyancing 

(x)  Ex  2'>artc  Franks,   7  Bing.  Statutes,  417. 

762  ;  1  M.  &  Scott,  1.  (c)  Bclton  v.  Hodges,   9    Bing. 

(y)  ExpartcJoncs,inrcGrisseU,  365,    370;    stat.    37    &   38   Vict. 

12  Ch.  D.  484  ;   Williams's  Con-  c.  62,  ante,  p.  101  ;  E.  v.  TVilson, 

veyancing  Statutes,  417.  5  Q.  B.  D.   28  ;   Ex  jMrle  Jones, 

\~)  Stat.   45  &  46  Vict.  c.  75,  re  Jones,  18  Ch.  D.  109. 

s.    1,    sub-s.   5  ;    see    Williams's  {d)  Stat.   46  &  47  Vict.  c.  52, 

Conveyancing  Statutes,  416.  s.  124.] 

W.P.P.  N 
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Acts  of  18G9  (e),  1861  (/),  1849  {g\  and  1825  (A). 
Traders  liavin.c:  privilege  of  Parliament  were  first  ex- 
pressly declared  to  be  subject  to  the  bankrupt  laws  by 
stat.  4  Geo.  III.  c.  33.  But,  independently  of  the  express 
provisions  of  the  various  bankruptcy  statutes,  a  person, 
who  enjoys  privilege  of  Parliament,  is  not  thereby 
exempted  from  liability  to  be  adjudged  bankrupt  {i). 

Ait.sorbaiik-       A  pcrson  becomes  liable  to  be  adjudged  bankrupt 
riii>tcj'.  j^y  committing  an  act  of  bankruptcy.     By  the  Bank- 

ruptcy Act,  1883  (/<;),  a  debtor  commits  an  act  of  bank- 
ruptcy in  each  of  the  following  cases  : — 

(a.)  If  in  England  or  elsewhere  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  credi- 
tors generally  (T) : 
(b.)  If  in  England  or  elsewhere  he  makes  a  frau- 
dulent conveyance,  gift,  delivery,  or  transfer 
of  his  property,  or  of  any  part  thereof  (m)  : 
(e.)  If  in  England  or  elsewhere  he  makes  any  con- 
veyance or  transfer  of  his  property  or  any  part 
thereof,  or  creates  any  charge  thereon  which 
would  under  this  or  any  other  Act  be  void  as 
a  fraudulent  preference  if  he  were  adjudged 
bankrupt (n) : 

(r)  Stat.  32  &  33   Vict.  c.  71,  veyaiice  of  all  a  man's  ]iroperty 

s.  120.  to  trustees  for  the  benefit  of  liis 

(/)  Stat.  24  &  2.5  A'ict.  c.  134,  creditors  generally  was  held  to  be 

S.69  ;  Duke  of  Nnccastle\.  Morris,  an  act  of  bankruptcy,  as  being  a 

L.  E.,  4  H.  L.  661.  fraudulent  conveyance  ;  see  ante, 

(f/)  Stat.  12  &  13  Vict.  c.  106,  p.   170,    and  cases  cited  in  not(> 

«•  66.  \b)  thereto. 

(A)  Slat.  6  Geo.  IV.  c.  16,  s.  9.  {m)  This  was  made  an  act  of 

{i)  Hardwicke,    C,    Ex   parte  bankruptcy,    as    to    traders,    by 

Majmot,  1  Atk.   196,  201;   Duke  stats.    1   Jac.    I.    c.    15,  s.   2  ;  6 

of  Newcastle  V.  Morris,  L.  IJ.,  4  Geo.    IV.    c.    16,  s.   3  ;  12  &   13 

H.  L.  661.  Vict.    c.   106,  s.   67  ;   as  to  non- 

(k)  Stat.  46  &  47  Vict.  c.  52,  traders,  by  stat.    24   &   25  Vict. 

^-  f-   ^,  .  c.   104,  s.  70  ;  as  to  all  debtors, 

{I)  This     was     first     expressly  by  stat.  32  &  33  Vict.  c.  71,  s.  6. 

made   an   act  of   bankruptcy  by  («)  This  was  first  made  an  act 

.^t:it.  32  &  33  Vict.  c.   71,  s.   6.  of  bankruptcy  by  the  Act  of  1S83 

IJcfore  the  Act  of   1869,  a  con-  Before  that  Act,  an  act,  which 
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(d.)  If  Avith  intent  to  defeat  or  delay  his  creditors  he 
does  any  of  the  following  things,  namely, 
departs  out  of  England,  or  being  out  of 
England  remains  out  of  England  (o),  or  de- 
parts from  his  dwelling-house,  or  otherwise 
absents  himself  {p),OY  begins  to  keep  house  (q) : 

(e.)  If  execution  issued  against  him  has  been  levied 
by  seizure  and  sale  of  his  goods  under  process 
in  an  action  in  any  Court,  or  in  any  civil  pro- 
ceeding in  the  High  Court  (r)  : 

(f.)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  or  presents  a  bank- 
ruptcy petition  against  himself  (.s-) : 

(g.)  If    a   creditor  (t)    has    obtained   a   final   judg- 


niight  be  avoided  as  a  fraudulent 
preference,  was  not  an  act  of 
bankruptcy  unless  it  were  void 
as  a  fraudulent  conveyance  ;  Ux 
part''  Stuhhins,  re  Wilkinson,  17 
Ch.  D.  58,  68. 

(o)  This  was  made  an  act  of 
bankruptcy,  as  to  traders,  by 
stats.  13  Eliz.  c.  7,  s.  1  :  1 
Jac.  I.  c.  15,  s.  2  ;  6  Geo.  IV. 
c.  16,  s.  3  ;  12  &  13  Vict.  c.  106, 
s.  67  ;  as  to  non-traders,  by  stat. 
24  &25  Vict.  c.  134,  s.  70  ;  as  to 
all  debtors,  by  stat.  32  &  33  Vict. 
c.  71,  s.  6.  See  Ex  parte  Bran- 
don, re  Trench,  25  Ch.  D.  500. 

{p)  Before  the  Act  of  1883,  this 
was  an  act  of  bankruptcy  in  the 
case  of  traders  only.  See  stats. 
13  Eliz.  0.  7,  s.  1  ;  1  Jac.  I.  c.  15, 
s.  2 ;  6  Geo.  IV.  c.  16,  s.  3 ; 
12  &  13  Vict.  c.  106,  s.  67  ; 
32  &  33  Vict.  c.  71,  s.  6  ;  Ex  parte 
'M'Geonje,  re  Stevens,  20  Ch.  D. 
697. 

•  {q)  Before  the  Act  of  1869,  this 
was  an  act  of  bankruptcy  in  the 
^lase  of  traders  only  ;  by  that  Act 
in  the  case  of  all  debtors  (see 
enactments  cited  in  preceding 
note). 

(r)  This  was  first  made  an  act 
of  bankruptcy  in  the  case  of  all 
debtors  by  the  Act  of  1883.  By 
stat.   32. &  33  Vict.   c.   71,  s.   6, 


the  seizure  and  sale  of  the  goods 
of  a  trader  on  an  execution  for 
obtaining  payment  of  not  less  than 
501.  was  an  act  of  bankruptcy. 
The  Act  of  1861  contained  a 
.similar  provision  (stat.  24  &  25 
Vict.  e.  134,  c.  73)  as  to  executions 
for  sums  exceeding  501.  Under  the 
previous  statutes  it  was  an  act  of 
bankruptcy  for  a  trader  to  ' '  pro- 
cure his  goods  to  be  taken  in 
execution  ;"  stats.  1  Jac.  I.  c.  15, 
s.  2  ;  6  Geo.  IV.  c.  16,  s.  3 ; 
12  &  13  Vict.  c.  106,  s.  67. 

(s)  These  were  acts  of  bank- 
ruptcy under  the  Acts  of  1869 
and  1861,  in  the  case  of  all 
debtors,  and  iinder  the  Act  of 
1849  in  the  case  of  traders;  stats. 
32  &  33  Vict.  c.  71,  s.  6  ;  Ex 
jMrte  Duignan,  re  Bisscll,  L.  II., 
6  Ch.  605';  24  &  25  Vict.  c.  134, 
ss.  72,  86  ;  12  &  13  Vict.  c.  106, 
ss.  70,  76,  93.  Filing  a  declara- 
tion of  insolvency  was  hrst  made 
an  act  of  bankruptcy  by  stat. 
6  Geo.  IV.  c.  16,  s.  6.  A  trader 
was  first  enabled  to  present  a 
bankruptcy  petition  against  him- 
self by  stat.  7  &  8  Vict.  c.  96, 
s.  41. 

(<)  Including  the  executor  of  a 
creditor,  if  he  has  obtained  leave 
to  issue  execution  ;  Ex  parte 
Woodall,  13  Q.   B.   D.  479  ;  but 

N   2 
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incnt(//)  against  him  for  any  amount,  and  execu- 
tion thereon  not  having  been  stayed,  has  served 
on  him  in  England,  or,  Ly  leave  of  the  Court, 
elsewhere,   a   bankruptcy   notice   under   this 
Act  (a;),  requiring  him  to  pay  the  judgment 
debt  in  accordance  with  the  terras  of  the  judg- 
ment, or  to  secure   or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and 
he  does  not,  within  seven  days  after  service  of 
the  notice,  in  case  the  service  is  effected  in 
England,  and  in  case  the   service  is  effected 
elsewhere,  then  within  the  time  limited  in  that 
behalf  by  the  order  giving  leave  to  effect  the 
service,  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he  has 
a  counter-claim  set-off  or  cross  demand  which 
equals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained  {y). 
(h.)  If  the  debtor  gives  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to 
suspend,  payment  of  his  debts  (s). 

not  the  assignee  of  a  judgment  24  &  25  Yict.  c.  134,  ss.  76 — 85. 

debt ;  Ex  jmrtc  Blanchett,  re  Keel-  Under  the  Act  of  1849,  it  was  an 

iiig,  17  Q.  B.  D.  303.  act  of  bankruptcy  for  a  trader  to 

(m)  See  Ex  parte   Chincry,  12  fail   to   satisfy  a  judgment   debt 

Q.  B.  D.  342  ;  Ex  parte  Schmitz,  within  seven  days  after  a  notice, 

re  Coh€ii,  ih.  509  ;  Ex  parte  Muorc,  requiring  payment,  had  been  duly 

re  FaithfuU,  14  Q.  B.  D.  627.  served  ;  stat.  12  &  13  Vict.  c.  106, 

{x)  See  Stat.    46    &    47    Vict.  s.  72.     Failure  to  satisfy  a  debt, 

c.  52,  s.  4,  sub-s.  2  ;  Bankruptcy  after  summons   duly  is-sued,  was 

Kules,  1886,  Nos.  136—142.  first  made  an  act  of  bankruptcy 

{y)  It    was    an    act    of    bank-  in    tlie    case    of    traders    having 

i-uptcy,  under  the  Act   of  1869,  jrnvilegc    of     Parliament     (who 

for  any  debtor  to  fail  to  comply  could  not  be  arrested   for  debt) 

with  a,  dcbto7-'s  summons,  requiring  by  stat.  4  Geo.  III.  c.  33  (so  also 

payment  of  a  sum  not  less  than  under  stat.  6  Geo.  IV.  c.   16,  ss. 

bOl.,  issued  under  that  Act  ;  and,  10,  11)  ;  in  the  case  of  all  traders, 

under  the  Act   of  1861,  for  any  by  stat.  1  &  2  Vict.  c.  110  (which 

debtor  to  fail  to  comply  with   a  abolished  arrest  on  mesne  process 

judgment  debtor's  summons,  i&sned.  in  civil  actions),  s.  8. 

under  that  Act ;  but  in  both  cases  (c)  This  was  first  made  an  act 

a  difference   was    made   between  of  bankruptcy  by  the  Act  of  1883. 

traders     and     non-traders;     see  See  Ex  2iartc  Aickoll,  IS  Q.  B.  D. 

stats.  32  &  33  Vict.  c.  71,  s.   6  ;  469  ;  Ex  parte  Oastlcr,  ih.  471. 
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If  the  reader  will  look  at  the  notes  appended  to  the  History  of 

^  ^  .         present  acts 

above  definitions,  he  will  gain  an  idea  of  the  previous  of  bank- 

liistory  of  every  act  of  bankruptcy  defined  in  the  Act  of  ^'^^P^cy. 

1883.     Mention  may  here  be  made  of  certain  acts  of  Obsolete  acts 

•^  01  bauk- 

bankruptcy,    defined   by   former  bankruptcy   statutes,  ruptcy. 
which  have   been    omitted   from  the   present    Act  as 
obsolete. 

It  was  always  an  act  of  bankruptcy  if  a  trader  suflered  him-  Outlawry, 
self  to  be  outlawed  (o)  ;  and  by  the  Act  of  1869  outlawry  was 
made  an  act  of  bankruptcy  in  the  case  of  all  debtors  (6).     But 
outlawry  in  civil  proceedings  was  abolished  in  the  year  1879  (c)  ; 
and  there  was  therefore  no  longer  any  occasion  to  make  out- 
lawry an  act  of  bankruptcy.     Before  the  year  1870,  it  was  an  Arrest,  &c. 
act  of  bankruptcy  for  a  trader  to  suffer  himself  to  be  arrested 
or  taken  in  execution  for  any  debt  not  due,  or  to  yield  himself 
to  prison,  or  to  procure  himself  to  be  arrested  or  taken  in  execvi- 
tion  (d).     So  also  it  was  formerly  an  act  of  bankruptcy  for  a  Lying  in 
trader,  imprisoned  for  debt,  to  lie  in  prison  for  two  months  (e)  ;  pi'ison. 
which  period  was  afterwards  reduced  to  twenty-one  days  (/), 
and  then  to  fourteen  days  {g).     And  by  the  Act  of  1861,  it  was 
made  an  act  of  bankruptcy  for  a  non-trader,  imprisoned  for 
debt,  to  lie  in  prison  for  two  months  (g).     Before  the  year  1870  Escape, 
also,  it  was  an  act  of  bankruj)tcy  for  a  trader,  and,  after  the 
Act  of  1861,  for  any  debtor,  arrested  or  imprisoned  for  debt,  to 
escape  out  of  prison  or  custody  (/(.).     The  Act  for  the  abolition 
of  imprisonment  for  debt  (/),  which  came  into  operation  at  the 
commencement  of  the  year  1870,  removed  all  occasion  for  pro- 
viding that  any  arrest  or  imprisonment  for  debt,  or  escape  out 
of  custody,  should  be  an  act  of  bankruptcy.     By  the  Act  of  Insolvency. 
1849,  a  trader  in  actual  custody  might  commit  an  act  of  bank- 
ruptcy by  filing  a  petition  for  his  discharge  from  custody  in  the 
Court  for  the  relief  of  insolvent  debtors  in  England  (/j).     And 

(a)  Stats.   13  Eliz.  c.   7,  s.   1  ;  s.    5  ;    12    &   13   Vict.    c.    106, 

1  Jac.  I.  c.  15,  s.  2  ;  6  Geo.    IV.  s.  69. 

c.  16,  s.  3  ;  12  &  13  Vict.  c.  106,  (q)  Stat.  24  &  25  Vict.  c.   131, 

s.  67.  s.  71. 

{b)  Stat.  32  &  33  Vict.  c.  71,  {h)  Stats.  21  Jac.  I.  c.  19,  s.  2 ; 

s.  6.  fi  Geo.   IV.  c.  16,  s.  5  ;  12  &  13 

(c)  By  Stat.  42  &  43  Vict.  c.  59,  Vict.  c.  106,  s.  69  ;  24  &  25  Vict, 

s.  3.  c.  134,  s.  71. 

{d)  Stats.  12  &  13  Vict.  c.  106,  (i)  Stat.   32  &  33  Vict.   c.  62, 

s.   67  ;  6  Geo.  IV.  c.   16,  s.   3  ;  1  ante,  pp.  147—149. 

Jac.  I.  c.  15,  s.  2.  (k)  Stat.   12  &  13  Vict.  c.   106, 

(e)  Stat.  21  Jac.  I.  c.  19,  s.  2.  s.  74. 

if)  Stats.   6   Geo.    IV.    c.   16, 
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Iiisolvoiirv  in   l)y  the  Bame  Act  (/)  it  was  conclusive  evidence  of  an  act  of  bank- 
I"'l'"-  ruptcy,  if  ii  trader  were  adjudicated  insolvent  in  India.     And, 

Iiisolvrncy  in  l,y  the  Act  of  18G1,  the  tiling  of  a  petition  by  or  against  any 
tho  Coloiiii's.  ^l^.],t,,I.  j,i  jjjjy  Court  having  jurisdiction  for  the  relief  of  insolvent 
debtors  in  insolvency  or  bankruptcy  in  any  of  her  Majesty's 
dominions,  colonies,  or  dependencies,  and  the  adjudication  of 
an  act  of  insolvency  or  bankruptcy  on  such  petition,  was  made 
evidence  of  an  act  of  bankruptcy  (»)).  The  Court  for  the  relief 
of  insolvent  debtors  in  England  was  abolished  at  the  end  of  the 
year  LSCi!)  [n).  And  no  mention  is  made  amongst  the  acts  of 
bankruptcy  defined  in  the  Bankruptcy  Acts,  18G9  or  1883,  of 
the  adjudication  of  an  act  of  insolvency  in  England  or  else- 
where. 

Fraudulent  We  have  secn  (o)  that  it  has  been  an  act  of  bank- 

conveyance,  .         r  •  1  •         1        1       1 

what  is.  rnptcy    tor    a    person   within    the   bankrupt   laws    to 

make  an}'  fraudident  conveyance  of  his  property,  ever 
since  the  bankruptcy  statute,  1  Jac.  I.  c.  15,  was  passed. 
The  question  of  fraud  sometimes  resolves  itself  into  the 
question  of  the  debtor's  intention  in  making  the  con- 
veyance, and  sometimes  is  concluded  from  the  nature  of 
the  conveyance  itself  A  bond  fide  intent  to  carry  on 
liis  business,  and  to  procure  advances  for  that  purpose, 
will  sustain  a  mortgage  of  the  whole  or  nearly  all  of  the 
debtor's  property  i^))  ;  and  this  is  the  case  even  if  such 
advances  are  procured  at  the  expense  of  first  securing 
to  the  proposed  lender  a  pre-existing  debt  (q).  But  a 
mortgage  of  all  or  nearly  all  the  debtor's  property  for 
simply  securing  a  pre-existing  debt,  is  evidently  a  fraud 
on  the  other  creditors,  and  as  such  is  void  as  a  fraudu- 
lent conveyance  (-/•).     Not  so,  however,  where  a  sub- 

^fi  ^^of ;  ''t  ^.r  .r-  ^^^  '  ^ffi^ed  Oil  appeal,  Ex  parte 

(hi)  Stat.  24  &  25  Vict.  c.  134,       ,Shce>i,  re    Winstanlaj,   1   Ch     D. 

^-  ',:  T.       .  .     o.    0  ,  ^*^^  '  ^''  ^"''''^'^  ^^^^'^  "^  »-e  Ellis, 

in)  By   Stat.    32    &    33   Vict.  2  Ch.  J).  797  ;  Ex  parte  Games,  tn. 

^■f'i-   .   ,         ,^„  reBamford,  12  Ch.  T>.   314;  Er 

)\   J'  f;  P-  -^^^^  "°*''  ("")•  -i"«^<«  Wilkinson,  re  Berry,  22  Cli 

{p)Bitilestone  v.  Cook,  6  E.  &  D.    788  ;    Ex  parte   Johnson,    re 

^    ^yt) ;  Lx  parte   Hauxwell,  re  Chapman,  26  Ch   D    338 

Hemingway,  2-i  Ch.  D.  626,  638.  (r)  Smith  v.  Cannon,  2'e.  &  B. 

B  %   Hm  %^^^''f-:'^\C.  35  -Ex  parte  Foxley,  in  re  Morse, 

'j,/-    ;  '  ,^  '  ^""'P'"'^  Winder,  L.  R.,  3  Ch.  515  ;  Exparte  Trevor 

re  Wimtanley,  V.  J.  B.,  1  Ch.  D.  in  re  Burghardt,  1  Ch    D     297'; 
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stantial  portion  of  the  debtor's  property  is  excepted 
from  the  security,  and  the  conveyance  is  made  under 
pressure  (s). 

When  a  debtor  has  committed  an  act  of  bankruptcy,  Pioceediuc'.s 

proceedinsfs  in    bankruptcy  must    be    duly  instituted  ^^  bank- 

.  .        .  Ill  •  ruptcy. 

against  him,  m  order  that  he  may  be  adjudged  bank- 
rupt. The  first  step  in  these  proceedings  has  always 
been  a  petition,  formerly  addressed  to  the  Lord  Chan-  Bankruptcy 
cellor  (t),  afterwards  to  the  Court  of  Bankruptcy  {u),  V^^^^^^^'^- 
and  now  to  the  High  Court  of  Justice,  or  to  a  County 
Court  having  bankruptcy  jurisdiction  (a;).  Formerly 
such  a  petition  could  only  be  presented  by  a  creditor  {y). 
But  the  provisions  of  an  Act  of  the  year  1844,  enabled 
a  man  to  present  a  bankruptcy  petition  against  him- 
self {z) ;  and  all  the  subsequent  bankruptcy  statutes 
have  contained  similar  provisions  («).  The  Bankruptcy 
Act,  1883,  now  enacts  that,  subject  to  the  conditions 
therein  specified,  if  a  debtor  commits  an  act  of  bank- 
ruptcy, the  Court  may,  on  a  hanhrwptcij  ]}etition  being- 
presented,  either  by  a  creditor  or  by  the  debtor,  make 
an  order,  in  the  Act  called  a  ■receiving  order,  for  the  lleceiviug 
protection  of  the  estate  (6).  "^  ^^' 

Formerly,  on  the  presentation  of  a  bankruptcy  peti-  ( 'onmiissiou 
tion,    a    commission   of  bankruptcy   under   the   great  °L-,^ey 
seal  issued  in  every  case,  whereby  certain  persons  were 

Ex  jMrte  Cooper,  re  Baitm,  10  Cli.  32  &  33  Vict.  c.  71,  ss.  4,  8,  59. 

D.  313  ;  Ex  parte  Payne,  re  Cross,  {x)  Stat.  46  &  47  Vict.  c.   52, 

11  Ch.   D.  539;  Ex  parte  Bann,  s.  92. 

rcP(M-Arr,  17Cli.  D.  26;  Ex  parte  {y)  See    2  Black.  Comm.   480; 

Chaplin,   re  Sinclair,  26  Ch.   D.  stat.  6  Geo.  IV.  c.  16. 

319.  (s)  Stat.  7  &  8  Vict.  c.  96,  s.  41, 

(s)  Smith  V.  Timvis,  1  H.  &  C.  applying  to  traders  only. 
349.  («)  Stats.  12  &  13  Vict.  c.  106, 

{t)  Stats.  13  Eliz.  c.  7,  s.  2  ;  6  s.  93  (as  to  traders);  24  &  25  Vict. 

Geo.    IV.    c.    16,    s.    12  ;    1    &   2  c.  134,  s.  86  (as  to  all  debtors)  ; 

Will.  IV.  c.  56,  s.    12  ;  2  Black.  32  &  33  Vict.  c.  71,  s.  125. 
Comm.  480.  (6)  Stat.   46  &  47  Vict.  c.  52, 

[u)  Stats.  12  &  13  Vict.  c.  106,  s.  5. 
s.  89  ;  24  &  25  Vict.  c.  134,  s.  88  ; 
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Court  of 
IVinkniptcy. 


Fiat  ill 
haukruptcy. 


appointed  commissioners  for  the  purpose  of  directing 
that  particular  bankruptcy  (c).  Subsequently  a  Court 
of  Bankruptcy  was  erected  in  London,  and  certain 
fixed  commissioners  appointed,  by  any  one  of  whom 
the  duties  of  a  commissioner  were  to  be  performed  in 
all  cases  of  bankruptcies  in  London  (d).  The  creditor 
presented  a  formal  petition  to  the  Lord  Chancellor, 
whereupon  a  fiat  in  bankruptcy  issued,  whereby  the 
creditor  was  autliorized  to  prosecute  his  complaint 
against  the  trader  in  the  Court  of  Bankruptcy,  or 
before  one  of  the  commissioners  of  that  Court  (e). 
And  more  recently  fixed  commissioners  were  appointed 
throughout  the  country,  each  of  Avhora  had  a  separate 
district  and  formed  a  Court  of  record  (/).  But  by  the 
Bankruptcy  Act,  1861,  jurisdiction  in  bankruptcy  was 
vested  in  the  judges  of  the  County  Courts,  except  those 
of  the  metropolis  (g).  And  provision  was  made  for  the 
reduction  of  the  number  of  the  London  commissioners 
to  three  (h).  And  Her  Majesty  was  empowered,  upon 
any  vacancy  in  the  office  of  country  commissioner,  to 
transfer,  by  Order  in  Council,  the  jurisdiction  of  such 
commissioner  to  any  of  the  judges  of  the  County  Courts 
within  the  district  (i).  The  Bankruptcy  Act,  1869, 
abolished  all  the  London  commissioners  and  also  all  the 
country  district  Courts,  and  provided  for  the  appoint- 
ment of  a  chief  judge  in  the  London  Bankruptcy  Court, 
and  for  the  transfer  of  all  the  country  business  to  the 
County  Courts  (/,;)  ;  subject  to  powers  reserved  to  the 
Lord  Chancellor  to  exclude  any  of  them  from  juris- 
diction in  bankruptcy  (l).  Under  these  powers  several 
of  the  County  Courts  were  excluded  from  bankruptcy 


(c)  Stat.  13  Eliz.  c.  7,  s.  2  ;  2 
Black.  Conim.  480  ;  6  Geo.  lY. 
c.  16,  s.  12. 

(d)  Stat.  1  &  2  Will.  IV.  c.  56. 
(c)  Sect.  12. 

{/)  Stats.  5  &  6  Vict.  c.  122, 
s.  59  ct  seq.  ;  12  k  13  Vict.  c.  106, 
ss.  6—11. 


{ij)  Stat.  24  &  25  Vict.  c.  134, 
s.  3. 

(70  Sect.  2. 

(0  Sect.  4. 

(^•)  Stat.  32  &  33  Vict.  c.  71, 
ss.  59,  60,  128,  130. 

{I)  Sect.  79. 


OF    BANKRUPTCY.  185 

jurisdiction  ()u).     By  the  Supreme  Court  of  Judicature  The  London 
Act,   1873  (n),  the  London  Court  of  Bankruptcy  was  Bankruptcy, 
united  with  the  Supreme  Court  of  Judicature  thereby 
established.      But  this  was  repealed  by  the  Supreme 
Court  of  Judicature  Act,   1875  (o)  ;  and  the  London 
Court  of  Bankruptcy  continued  to  form  a  distinct  Court 
until  the  end  of  the  year  1883.     The  Bankruptcy  Act, 
1883  (p),  now  provides  that  the  Courts  having  juris-  Jurisdiction 
diction  in  bankruptcy  shall    be    the    High    Court    of  ^"  ^^'^g^gJIJ^gg^^ 
Justice  and  the  County  Courts.     But  the  Lord  Chan-  by  High 
cellor  may  from  time  to  time,  by  order  under  his  hand,  county 
exclude  any  County  Court  from  having  jurisdiction  in  Courts. 
bankruptcy,  and  for  the  purposes  of  bankruptcy  juris- 
diction may  attach  its  district  or  any  part  thereof  to 
the    High    Court,    or    to    any  other  County  Court    or 
Courts  (q).      By  the  same  Act  (r)  the  London  Bank- 
ruptcy Court    was    united    and  consolidated  with  the 
Supreme  Court  of  Judicature,  and  the  jurisdiction  of 
the  London  Court    of   Bankruptcy  was  transferred  to 
the  Higli  Court  of  Justice.     The  Act  provides  (s)  that  Powers  of 
a    County    Court  shall,  for  the  purposes  of  its  bank-  n*'"'L*'^ 
ruptcy  jurisdiction,  in  addition  to  the  ordinary  powers 
of  the  Court,  have  all  the  powers  and  jurisdiction  of 
the  High  Court. 

The  fiat  in  bankruptcy  (t)  was  abolished  by  the  Act  Adjudication 
of  1849  (it).     And  under  the  Acts  of  1849,  1861,  and  \^J^'j^'\^g^g*{' "^ 
1869,  on  due  proof  of  the  debt,  the  act  of  bankruptcy  and  is69. 
and,  where  necessary,  of  the  trading  (x),  the  trader  or 
debtor  was  adjudged  a  bankrupt  by  the  Court  to  which 
the  petition  was  presented  (y).  XJnderthe  present  law,the  Troceedings 


(m)  Order  of  Lord    Hatherley 

(q)  Sect.  92,  sub-s.  2. 

of  1st  January,  1867. 

(r)  Sect.  93. 

{n)  Stat.   36  &  37  Vict,  c,  66, 

(s)  Sect.  100. 

s.  3, 

(t)  Ante,  p.  184. 

(o)  Stat.  38  &  39  Vict,   c,  77, 

(n.)  Stat.  12  &  13  Vict.  c.  106, 

s.  9. 

s.  89. 

{2>)  Stat.  46  &  47  Vict.  c.  52, 

(,(.')  See  cmtc.  p.  176. 

ss.  92  (sub-s.  1  .  168. 

{y)  See   stats.    12   &   13   Vict. 
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Public  cxaiiii- 
iiiitioii  of 
<Ubtor. 


Atljuilicatioii 
of  biink- 
jui'tcy. 


Advertisc- 


procoodings  are  different.  The  first  order  made,  on  the 
presentation  of  a  bankruptcy  petition  under  the  Act  of 
ISvSS,  is  a  receiving  order  (z).  As  soon  as  may  bo  after 
the  making  of  a  receiving  order,  a  first  meeting  of 
creditors  is  held  in  accordance  with  the  Act  (a).  And  a 
debtor  against  whom  a  receiving  order  is  made,  is  re- 
quired to  make  out  a  statement  of  Ids  affairs  in  the  pre- 
scribed form  (b) ;  and  also  has  to  undergo  a  iwMic  exami- 
nation in  Court  witli  regard  to  his  affairs  (c).  And  the 
Act  provides  {d)  that,  if  the  creditors  at  the  first  meet- 
ing, or  any  adjournment  thereof,  by  ordinary  resolution 
resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass  no 
resolution,  or  if  the  creditors  do  not  meet,  or  if  a  compo- 
sition or  scheme  is  not  accepted  or  approved  in  pursuance 
of  the  Act  within  fourteen  days  after  the  conclusion  of 
the  examination  of  the  debtor,  or  such  further  time  as 
the  Court  may  allow,  the  Court  shall  adjudge  the 
debtor  bankrupt.  The  Bankruptcy  Rules,  18S0,  pro- 
vide (e)  that,  on  the  application  of  the  debtor  himself, 
the  Court  may  adjudge  him  bankrupt  at  the  time  of 
making  a  receiving  order,  or  at  any  time  thereafter. 
The  Rules  also  provide  (/)  that,  when  a  receiving  order 
has  been  made,  and  a  quorum  of  creditors  do  not  attend 
at  the  time  and  place  appointed  for  the  first  meeting, 
or  one  adjournment  thereof,  or  where  the  official  re- 
ceivei-  satisfies  the  Court  that  the  debtor  has  absconded, 
or  that  the  debtor  does  not  intend  to  propose  a  compo- 
sition or  scheme,  or  in  any  of  the  other  cases  mentioned 
in  the  Act,  the  Court  may,  either  on  the  application  of 
a  creditor,  or  of  the  official  receiver,  forthwith  adjudge 
the  debtor  bankrupt.     Notice  of  every  order  adjudo-- 


c.  106,  s.  101  ;  24  &  25  Vict. 
c.  134,  s.  70  ;  32  &  33  Vict.  c.  71, 
s.  8. 

{z)  Stat.  46  &  47  Vict.  c.  52, 
S3.  5,  7,  8. 

(a)  Sect.  15. 


{h)  Sect.  16. 
(c)  Sect.  17. 
{d)  Sect.  20. 
(c)  Rule  190. 
(/)   Kule  191. 
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ing  a  debtor  bankrupt  must  be  duly  gazetted  and  ad-  meutofadju- 

, .       1  /    X  dication  of 

vertised  (g).  bankruptcy. 

The  first  proceedings  in  bankruptcy  are  now  regu-  First  proceed- 
lated   by  the  following  provisions  of  the  Bankruptcy  Adl'of'isss 
Act,  1883  (A)  :— 

(Sect.  6,  sub-s.  1.)  A  creditor  shall  not  be  entitled  to  present  Conditions  on 
a  bankrujitcy  petition  against  a  debtor  unless — •  which  creditor 

(a.)  The  debt  owing  by  the  debtor  to  the  petitioning  creditor,  ™^y  petition. 
or,  if  two  or  more  creditors  join  in  the  petition,  the 
aggregate  amount  of  debts  owing  to  the  several  peti- 
tioning creditors,  amounts  to  fifty  pounds,  and 
(b.)  The  debt  is  a  liqi^idated  sum,  payable  either  immediately 

or  at  some  certain  future  time,  and 
(c.)  The  act  of  bankruptcy  on  which  the  petition  is  grounded 
has  occurred  within  three  months  before  the  presenta- 
tion of  the  i^etition,  and 
(d.)  The  debtor  is  domiciled  in  England  (/.),  or,  within  a  year 
before  the  date  of  the  presentation  of  the  petition,  has 
ordinarily  resided  or  had  a  dwelling-house  or  place  of 
business  in  England. 
(Sub-s.  2.)  If  the  petitioning  creditor  is  a  secured  creditor,  Secured 
he  must,  in  his  petition,  either  state  that  he  is  willing  to  give  creditor. 
up  his  security  for  the  benefit  of  the  creditors  in  the  event  of 
the  debtor  being  adjudged  bankrupt,  or  give  an  estimate  of  the 
value  of  his  security.     In  the  latter  case,  he  may  be  admitted  as 
a  petitioning  creditor  to  the  extent  of  the  balance   of  the  debt 
due  to  him,  after  deducting  the  value  so  estimated  in  the  same 
manner  as  if  he  were  an  unsecured  creditor  (/.). 

(Sect.  7,  sub-s.  1.)  A  creditor's  petition   shall  be  verified  by  rrocceilin^s 
affidavit   of    the   creditor,   or    of    some   i^erson   on   his   behalf ''^^.P",''' "" 
having  knowledge  of   the  facts,  and  served  in  the   prescribed  petition 
manner  (l). 

(Sub-s.  2.)  At  the  hearing  the  Court  shall  require  proof  of  the 
debt  of  the  petitioning  creditor  of  the  service  of  the  petition, 
and  of  the  act  of  bankruptcy,  or,  if  more  than  one  act  of  bank- 

{g)  Stat.  46  &  47  Vict.  c.    52,  viously  required,   see  stats.  .32  i<c 

s.     20,     sub-s.     2  ;     Bankruptcy  33  Vict.  c.  71,  s.  6  ;  24  &  25  Vict. 

Kules,  1886,  No.  193.  c.  134,  ss.  70,  89  ;  12  &  13  Vict. 

(h)  Stat.  46  &  47  Vict.  c.  52.  c.    106,  ss.    88—91  ;  6    Geo.    IV. 

(i)  Not  in  Scotland  or  Ireland  ;  c.    16,   s.    15  ;    2   Black.    Comm. 

J^x  parte  Cicmiingham,  13   Q.   B.  480. 

D.  418  ;  see  Ex  ^Mrtc  Barnc,  16  {I)  See       Bankruptcy      Rules, 

q.  B,  D.  522.  1886,  Nos.  143—156. 

(i)  As  to   the   conditions  pre- 


ISS 


OF  CIIOSES  IX  ACTION. 


Debtor's 
petition  and 
order  thereon 


Petition, 
where  to  be 
presented. 


ruptcy  is  allogod  in  the  petition,  of  some  one  of  the  alleged  acts 
of  l):iiikniptcy,  and,  if  satisfied  with  the  proof,  may  make  a 
receiving  order  in  pursuance  of  the  petition  {m). 

(Sid)-s.  3.)  If  tlie  Court  is  not  satisfied  with  the  proof  of  the 
petitioning  creditor's  debt,  or  of  the  act  of  bankruptcy,  or  of  the 
service  of  tlie  petition,  or  is  satisfied  by  the  debtor  that  he  ia 
able  to  pay  his  debts,  or  that  for  other  sufficient  cause  no  order 
ought  to  be  made,  the  Court  may  dismiss  the  petition  (n). 

(Sub -3.  4.)  When  the  act  of  bankruptcy  relied  on  is  non-com- 
pliance with  a  bankruptcy  notice  to  pay,  secure,  or  compound 
for  a  judgment  debt,  the  Court  may,  if  it  thinks  fit,  stay  or 
dismiss  the  petition  on  the  ground  that  an  appeal  is  pending 
from  the  judgment. 

(Sub-s.  5.)  Where  the  debtor  appears  on  the  petition,  and 
denies  that  he  is  indebted  to  the  petitioner,  or  that  he  is 
indebted  to  such  an  amount  as  woidd  justify  the  petitioner  in 
presenting  a  petition  against  him,  the  Court,  on  sucli  security 
(if  any)  being  given  as  the  Court  may  require  for  payment  to 
the  petitioner  of  any  debt  which  may  be  established  against  him 
in  due  course  of  law,  and  of  the  costs  of  establishing  the  debt, 
may  instead  of  dismissing  the  petition  stay  all  proceedings  on. 
the  petition  for  such  time  as  may  be  required  for  trial  of  the 
question  relating  to  the  debt. 

(Sub-s.  (3)  Where  proceedings  are  stayed,  the  Court  may,  if 
by  reason  of  the  delay  caused  by  the  stay  of  proceedings  or  for 
any  other  cause  it  thinks  just,  make  a  receiving  order  on  the 
petition  of  some  other  creditor,  and  shall  thereupon  dismiss,  on 
such  terms  as  it  thinks  just,  the  petition  in  which  proceedings 
have  been  stayed  as  aforesaid. 

(Sub-s.  7)  A  creditor's  petition  shall  not,  after  presentment, 
be  withdrawn,  without  the  leave  of  the  Court. 

(Sect.  8)  A  debtor's  i^etition  shall  allege  that  the  debtor  is 
luiable  to  pay  his  debts,  and  the  presentation  thereof  shall  be 
deemed  an  act  of  bankruptcy  without  the  previous  filing  by  the 
debtor  of  any  declaration  of  inability  to  pay  his  debts,  and  the 
Court  shall  thereupon  make  a  receiving  order  (o).  A  debtor's 
petition  shall  not,  after  presentment,  be  withdrawn  without  the 
leave  of  the  Court. 

(Sect.  95,  sub-s.  1)  If  the  debtor  against  or  by  whom  a  bank- 
ruptcy petition  is  presented  has  resided  or  carried  on  business 
witliin  the  London  bankruptcy  district  as  defined  by  this  Act  for 
the  greater  part  of  the  six  months  immediately  preceding  the 


(m)  See  rr.  157—169.  Q.  B.  D.  315. 

(n)  See  Ex  jyarte  Oram,  15  Q.  (o)  See  r.  157 

B.  D.  399  ;  £x  parte  Lennox,  Hi 
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presentation  of  the  petition,  or  for  a  longer  period  during  those 
six  months  than  in  the  district  of  any  County  Court,  or  is  not 
resident  in  England,  or  if  the  petitioning  creditor  is  unable  to 
ascertain  the  residence  of  the  debtor,  the  petition  shall  be  pre- 
sented to  the  High  Court. 

(Sub-s.  2)  In  any  other  case  the  petition  shall  be  presented  to 
the  County  Court  for  the  district  in  which  the  debtor  has  resided 
or  carried  on  business  for  the  longest  period  during  the  six 
months  immediately  preceding  the  presentation  of  the  petition. 

(Sub-s.  3)  Nothing  in  this  section  shall  invalidate  a  proceed- 
ing by  reason  of  its  being  taken  in  a  wrong  Coiu-t  {p). 

By  the  Bankruptcy  Rules,  1886,  every  bankruptcy  petition  Attestation 
must  be  attested  by  a  solicitor,  or  a  justice  of  the  peace,  or  an 
official  receiver,  or  a  registrar  of  the  Court,  if  attested  in  Eng- 
land ;  or  by  a  judge,  or  a  magistrate,  or  a  British  consul  or 
vice-consul,  or  a  notary  public,  if  attested  out  of  England  (q). 
And  upon  the  presentation  of  a  petition  either  by  the  debtor  or  Deposit. 
by  a  creditor,  the  petitioner  must  deposit  with  the  official 
receiver  the  sum  of  51.,  and  such  further  sum  (if  any)  as  the 
Court  may  from  time  to  time  direct,  to  cover  the  fees  and 
expenses  to  be  incurred  by  the  official  receiver  (r). 

As  we  have  seen,  under  the  Act  of  1883,  then,  the  Receiving 
first  order  made  is  a  receiving  order,  not  an  order  for  °^^^^'- 
adjudication   of  bankruptcy,   as  was    made  under  the 
previous  Acts  [s).      Section  9    of  the   Act  (t),  enacts  Effect  of 
that  on  the  making   of  a   receiving  order   an  official  ^^.^®g^^^"° 
receiver  shall  be  thereby  constituted  receiver   of   the 
property  of  the  debtor,  and  thereafter,  except  as  directed 
by  the  Act,  no  creditor  to  whom  the  debtor  is  indebted 
in  respect  of   any  debt    provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any 
action  or  other  legal  proceedings  unless  with  the  leave 
of   the   Court   and   on   such  terms  as  the  Court  may 


[p)  See      Bankruptcy  Rules,           {t)  Stat.   46  &  47  Vict.  c.   52. 

1886,  No.  145.  See  Ec  Rijhy,  15  Q.  B.    D.   329 ; 

[q]  Rule  146.  Be   Manning,    30    Ch.    D.     480  ; 

(r)  Rule  147.  Rhodes  v.  Daioson,  16  Q.   B.   D. 

\s)  Ante,  p.  186.  548. 
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impose.  But  it  is  provided  (n)  that  this  section  shall  not 
affect  the  power  of  any  secured  creditor  to  realize  or 
otherwise  deal  with  his  security  in  the  same  manner  as 
lie  would  have  been  entitled  to  realize  or  deal  with  it  if 
liiis  section  had  not  been  passed.  By  the  Act  of  1883, 
the  Board  of  Trade  are  empowered  to  appoint  such 
persons  as  they  may  think  fit  to  be  official  receivers  of 
debtors'  estates  (x).  An  official  receiver  for  the  bank- 
ruptcy district  of  the  High  Court,  and  official  receivers 
for  the  bankruptcy  districts  within  the  jurisdiction  of 
the  County  Courts  have  been  appointed  accordingly  by 
order  of  the  Board  of  Trade  (y).  Official  receivers  act 
under  the  general  authority  and  directions  of  the  Board 
of  Trade,  but  are  also  officers  of  the  Courts  to  which 
they  are  respectively  attached  (x).  The  official  re- 
ceiver is  empowered,  on  the  application  of  any  creditor, 
to  appoint  a  special  manager  of  the  debtor's  estate 
to  act  until  a  trustee  is  appointed  (z).  The  Court  has 
power  at  any  time  after  the  presentation  of  a  bank- 
ruptcy petition,  and  before  a  receiving  order  is  made, 
to  appoint  the  official  receiver  to  be  interim  receiver  of 
the  debtor's  property.  And,  at  any  time  after  the 
presentation  of  such  a  petition,  the  Court  may  stay 
any  action,  execution,  or  other  legal  process  against  the 
property  or  person  of  the  debtor  {a).  Notice  of  every 
receiving  order  is  required  to  be  duly  gazetted  and 
advertised  {h). 


Proceedings         The  most  important  provisions  made  by  the  Act  of 
after  receiving  T ,,,,.-,      .  ,  ,    ,       ,i  t  ■ 

order.  l^^o  With  respect  to  the  proceedmgs  consequent  upon 

the  making  of  a  receiving  order  against  a  debtor,  are 

contained  in  the  following  sections  of  the  Act  (c) : — ■ 


(m)  Sect.  9,  sub-s.  2. 
{x)  Sect.  66. 

(y)  Sec  Order  of  1st  January, 
1884,  W.  N.  5th  January,  1884. 
(£)Stat.  46&47Vict.c.52,  s.  12. 
(a)  Sect.    10  ;   see  Bankruptcy 


Rules,  1886,  No.  181. 

(b)  Sect.  13;  Banki'uptcy  Eules, 
1886,  No.  182. 

(c)  Stat.  46  &  47  Vict.  c.  .52  ; 
Bankruptcy  Bules,  1886. 
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(Sect.  15,  siib-s.  1)  As  soon  as  may  be  after  the  making  of  a  First  and 
receiving'  order  as^ainst  a  debtor,  a  general  meetincr  of  his  credi-  pthcr  meet- 
tors  (in  this  Act  referred  to  as  the   first  meeting  of  creditors),  d-gjitors 
shall  be  held  for  the  purpose  of  considering  whether  a  proposal 
for  a  composition  or  scheme  of  arrangement  shall  be  entertained, 
or  whether  it  is  expedient  that  the  debtor  shall  be  adjudged 
bankrupt,  and  generally  as  to  the  mode  of  dealing  with  the 
debtor's  property  (d). 

(Sect.  10,  sub-s.  1)  Where  a  receiving  order  is  made  against  a  Debtor's 
debtor,  he  shall  make  out  and  submit  to  the  official  receiver  a  statement 
statement  of  and  in  relation  to  his  affairs  in  the  prescribed  form,  *^    ^  '^^^^' 
verified  by  aflidavit,  and  showing  the  particulars  of  the  debtor's 
assets,  debts,  and  liabilities,  the  names,  residences,  and  occupa- 
tions of  his  creditors,  the  securities  held  by  them  respectively, 
the  dates  when  the  securities  were  respectively  given,  and  such 
further  or  other  information  as  may  be  prescribed  or  as  the 
oflicial  receiver  may  require  {e). 

(Sub-s.  2)  The  statement  shall  be  so  submitted  within  the 
following  times,  namely  : 

(i.)  If  the  order  is  made  on  the  petition  of  the  debtor,  within 

three  days  from  the  date  of  tlie  order, 
(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor,  within 
seven  days  from  the  date  of  the  order. 
But  the  Court  may,  in  either  case,  for  special  reasons,  extend 
the  time. 

(Sub-s.  3)  If  the  debtor  fails  without  reasonable  excuse  to 
comply  with  the  requirements  of  this  section,  the  Court  may,  on 
the  application  of  the  official  receiver,  or  of  any  creditor, 
adjudge  him  bankrupt. 

(Sect.  17,  sub-s.  1)  Where  the  Court  makes  a  receiving  order,  rublic  exa- 
lt shall  hold  a  public   sitting,  on  a  day  to  be  appointed  by  the  niination 
Court  (/),  for  the  examination  of  the  debtor,  and  the  debtor  °^  ^^^btor. 
shall  attend  thereat,  and  shall  be  examined  as  to  his  conduct, 
dealings,  and  property. 

(Sub-s.  2)  The  examination  shall  be  held  as  soon  as  conve- 
niently may  be  after  the  expiration  of  the  time  for  the  submission 
of  the  debtor's  statement  of  affiiirs. 

(Sub-s.  3)  The  Court  may  adjourn  the  examination  from  time 
to  time. 

(Sub-s.  4)  Any  creditor  who   has   tendered   a  proof,  or  his 


{d)  The  procedure  with  regard  (c)    See     Rules      (1886)      217, 

to  meetings  of  creditors  is  regu-  218. 

lated    by   the    first    schedule   of  (/)  See  Rules  (1886)  6    184— 

the  Act,  and  rules  (1886)  2id—  189. 
257. 
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representative  authorised  in  writing  (jy),  may  question  the  debtor 
conceniiiig  his  att'airs  and  the  causes  of  liis  faihire. 

(Sub-s.  5)  The  official  receiver  shall  take  part  in  the  examina- 
tion of  tlie  debtor  ;  and  for  the  purpose  thereof,  if  specially- 
authorised  by  the  Board  of  Trade,  may  employ  a  solicitor  with 
or  without  counsel. 

(Sub-s.  6)  If  a  trustee  is  appointed  before  the  conclusion  of 
the  examination  he  may  take  part  therein. 

(Sub-s.  7)  The  Court  may  jnit  such  questions  to  the  debtor  as 
it  may  think  expedient. 

(Sub-s.  8)  The  debtor  shall  be  examined  upon  oath,  and  it 
shall  be  his  duty  to  answer  all  such  questions  as  the  Court  may 
put  or  allow  to  be  put  to  him.  Such  notes  of  the  examination 
as  the  Court  thinks  proper  shall  be  taken  down  in  writing,  and 
shall  be  read  over  to  and  signed  by  the  debtor,  and  may  there- 
after be  used  in  evidence  against  him  ;  they  shall  also  be  open 
to  the  inspection  of  any  creditor  at  all  reasonable  times. 

(Sub-s.  9)  When  the  Court  is  of  opinion  that  the  affairs  of  the 
debtor  have  been  sufficiently  investigated,  it  shall,  by  order, 
declare  that  his  examination  is  concluded,  but  such  order  shall 
not  be  made  until  after  the  day  appointed  for  the  first  meeting 
of  creditors. 


Power  for 
creditors  to 
accept  and 
Coiu't  to 
approve  com- 
position or 
arrangement  .T 


A  debtor,  against  whom  a  receiving  order  is  made,  is 
not  necessarily  adjudged  bankrupt.  His  creditors  may 
entertain  a  proposal  for  a  composition  or  scheme  of 
arrangement  in  accordance  with  the  Act  of  1883  ;  and 
if  the  composition  or  scheme  be  approved  by  the  Court, 
the  affairs  of  the  debtor  may  be  liquidated  without  any 
adjudication  of  bankruptcy.  This  is  regulated  by  the 
following  provisions  of  the  Act : — 

(Sect.  18,  sub-s.  1)  The  creditors  may  at  the  first  meeting  or 
any  adjournment  thereof,  by  special  resohition,  resolve  to  enter- 
tain a  proposal  for  a  composition  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor,  or  a  proposal  for  a  scheme  of  ai'range- 
ment  of  the  debtor's  affairs. 

(Sub-s.  2)  The  composition  or  scheme  shall  not  be  binding  on 
the  creditors  unless  it  is  confirmed  by  a  resolution  passed  (by  a 
majority  in  number  representing  three-fourths  in  value  of  all 
the  creditors  who  have  proved)  at  a  subsequent  meeting  of  the 
creditors,  and  is  approved  by  the  Court. 


(fir)  Tliis  applies  to  a  creditor's       Greenwich   Comity  Court,  15   Q. 
solicitor;     M.     v.    Eegis'rar    of      B.  D.  54. 
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Any  creditor  who  has  proved  his  debt  may  assent  to  or  dissent 
from  such  composition  or  scheme  by  a  letter  addressed  to  the 
official  receiver  in  the  prescribed  form,  and  attested  by  a  witness, 
so  as  to  be  received  by  such  official  receiver  not  later  than  the 
day  pi'eceding  such  subsequent  meeting,  and  such  creditor  shall 
be  taken  as  being  present  and  voting  at  such  meeting. 

(Sub-s.  3)  The  subsequent  meeting  shall  be  summoned  by  the 
official  receiver  by  not  less  than  seven  days'  notice,  and  shall  not 
be  held  until  after  the  public  examination  of  the  debtor  is  con- 
cluded. The  notice  shall  state  generally  the  terms  of  the  pro- 
posal, and  shall  be  accompanied  by  a  report  of  the  official 
receiver  thereon. 

(Sub-s.  4)  The  debtor  or  the  official  receiver  may,  after  the 
composition  or  scheme  is  accepted  by  the  creditors,  apply  to  the 
Court  to  approve  it,  and  notice  of  the  time  appointed  for  hearing 
the  ai^plication  shall  be  given  to  each  creditor  who  has  proved. 

(Sub-s.  5)  The  Court  shall,  before  approving  a  composition  or 
scheme,  hear  a  report  of  the  official  receiver  as  to  the  terms  of 
the  composition  or  scheme  and  as  to  the  conduct  of  the  debtor, 
and  any  objections  which  may  be  made  by  or  on  behalf  of  any 
creditor  (/(,). 

(Sub-s.  6)  If  the  Court  is  of  opinion  that  the  terms  of  the 
composition  or  scheme  are  not  reasonable,  or  are  not  calculated 
to  benefit  the  general  body  of  creditors,  or  m  any  case  in  which 
the  Court  is  required  under  this  Act  where  the  debtor  is 
adjudged  bankrupt  to  refuse  his  discharge,  the  Court  shall,  or 
if  any  such  facts  are  proved  as  would  under  this  Act  justify  the 
Court  in  refusing,  quaUfying,  or  suspending  the  debtor's  dis- 
charge, the  Court  may,  in  its  discretion,  refuse  to  approve  the 
composition  or  scheme  (i). 

(Sub-s.  7)  If  the  Court  approves  the  composition  or  scheme, 
the  approval  may  be  testified  by  the  seal  of  the  Court  being 
attached  to  the  instrument  containing  the  terms  of  the  composi- 
tion or  scheme,  or  by  the  terms  being  embodied  in  an  order  of 
the  Court. 

(Sub-s.  8)  A  composition  or  scheme  accepted  and  approved  in 
pursuance  of  this  section  shall  be  binding  on  all  the  creditors  so 
far  as  relates  to  any  debts  due  to  them  from  the  debtor  and 
provable  in  bankruptcy. 

(Sub-s.  9)  A  certificate  of  the  official  receiver  that  a  composi 
tion  or  scheme  has  been  duly  accepted  and  approved  shall,  in 
the  absence  of  fraud,  be  conclusive  as  to  its  validity. 

(7^)  See  Ex  parte  Camijhell,  15  R.  D.  426  ;  Ex  parte  Rogers,  ih. 
Q.  B.  D.  213.  438  ;  Ex  parte  Reed  and  Bowca 

(i)  See  Ex  parte  Clark,  13  Q.       17  Q.  B.  D.  244. 

W.P.P.  O 
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(Snb-8.  10)  Tlic  pi-ovisions  of  a  composition  or  scheme  under 
tliis  section  may  be  enforced  by  the  Court  on  application  by  any 
jioi-son  interested,  and  any  disobedience  of  an  order  of  the  Court 
made  on  tlie  application  shall  be  deemed  a  contempt  of  Court. 

(Sub-3.  11)  If  default  is  made  in  payment  of  any  instalment 
due  in  pursuance  of  the  composition  or  scheme,  or  if  it  appears 
to  the  Court,  on  satisfactory  evidence,  that  the  composition  or 
scheme  cannot  in  consequence  of  legal  difficulties,  or  for  any 
sufficient  cause,  proceed  without  injustice  or  undue  delay  to  the 
creditors  or  to  the  debtor,  or  that  the  approval  of  the  Court  was 
obtained  by  fraud,  tlie  Court  may,  if  it  tliinks  fit,  on  application 
by  iiny  creditor,  adjudge  the  debtor  bankrupt,  and  annul  the 
composition  or  scheme,  but  without  prejudice  to  the  validity  of 
any  sale,  disposition,  or  payment  duly  made,  or  thing  duly  done 
under  or  in  pursuance  of  the  composition  or  scheme.  Where  a 
debtor  is  adjudged  bankrupt  under  this  sub-section  any  debt 
provable  in  other  respects,  which  has  been  contracted  before  the 
date  of  the  adjudication,  shall  be  provable  in  the  bankruptcy. 

(Sub-s.  12)  If,  under  or  in  pursuance  of  a  composition  or 
scheme,  a  trustee  is  appointed  to  administer  the  debtor's  pro- 
perty or  manage  his  business.  Part  V.  (k)  of  this  Act  shall  apply 
to  the  trustee  as  if  he  were  a  trustee  in  a  bankruptcy,  and  as  if 
the  terms  "  bankruptcy,"  "  bankrupt,"  and  "  order  of  adjudica- 
tion "  included  respectively  a  composition  or  scheme  of  arrange- 
ment, a  compounding  or  arranging  debtor,  and  order  approving 
the  composition  or  scheme. 

(Sub-s.  13)  Part  III.  (I)  of  this  Act  shall,  so  far  as  the  nature 
of  the  case  and  the  terms  of  the  composition  or  scheme  admit, 
apply  thereto,  the  same  interpretation  being  given  to  the  words 
"  trustee,"  "bankruptcy,"  "  bankrupt,"  and  "  order  of  adjudica- 
tion "  as  in  the  last  preceding  sub-section. 

(Sub-s.  14)  No  composition  or  scheme  shall  be  approved  by 
the  Court  which  does  not  provide  for  the  payment  in  priority  to 
other  debts  of  all  debts  directed  to  be  so  paid  in  the  distribution 
of  the  property  of  a  bankrupt. 

(Sub-s.  15)  The  acceptance  by  a  creditor  of  a  composition  or 
scheme  shall  not  release  any  person  who  under  this  Act  would 
not  be  released  by  an  order  of  discharge  if  the  debtor  had  been 
adjudged  bankrupt. 
EfTect  of  _  (Sect.  19)  Notwithstanding  the  acceptance  and  approval  of  a 

o?'sThemI>°"  composition  or  scheme,  such  composition  or  scheme  shall  not  be 
binding  on  any  creditor  so  far  as  regards  a  debt  or  liability  from 
which,  under  the  provisions  of  this  Act,  the  debtor  would  not 


(1-)  Sects.  72—91  ;  see  below.  (Z)  Sects.  37—65  ;  see  below. 
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be  discharged  by  an  order  of  discharge  in  bankruptcy,  unless 
the  creditor  assents  to  the  composition  or  scheme. 

The  following  provisions  of  the  Bankruptcy  Rules,  188G, 
with  respect  to  compositions  and  schemes  of  arrangement  under 
the  Act,  are  important  : — 

(Rule  208)  When  a  composition  or  scheme  is  approved  of,  the 
official  receiver  shall  forthwith  put  the  debtor  (or,  as  the  case 
may  be,  the  trustee  under  the  composition  or  scheme)  into  pos- 
session of  the  debtor's  property.  The  Court  shall  also  rescind 
the  receiving  order. 

(Rule  211)  Wliere  a  composition  or  scheme  is  sanctioned,  and 
default  is  made  in  any  payment  thereunder,  either  by  the  debtor 
or  the  trustee  (if  any),  no  action  to  enforce  such  payment  shall 
lie,  but  the  remedy  of  any  person  aggrieved  shall  be  by  applica- 
tion to  the  Court. 

(Rule  212)  Where  a  composition  or  scheme  is  annulled,  the 
property  of  the  debtor  shall,  unless  the  Court  otherwise  directs, 
forthwith  vest  in  the  official  receiver  to  whom  the  estate  was 
originally  assigned,  without  any  special  order  being  made  or 
necessary. 

A  debtor's  affairs  may  also  be  liquidated  under  tlie 
Act  of  1883  by  means  of  a  composition  or  scheme  of 
arrangement,  accepted  by  the  creditors  and  approved  by 
the  Court,  after  an  adjudication  of  bankruptcy. 

By  sect.  23,  where  a  debtor  is  adjudged  bankrupt,  the  credi-  Power  to 
tors  may,  if  they  think  fit,  at  any  time  after  the  adjudication,  accept  corn- 
by  special  resolution,  resolve  to  entertain  a  proposal  for  a  com-  g^j^g^^g  j^f^g^ 
position  in  satisfaction  of   the  debts  due  to  them  under  the  bankruptcy 
bankruptcy,  or  for  a  scheme  of  arrangement  of  the  bankrupt's  adjudication. 
affairs  ;  and  thereupon  the  same  proceedings  shall  be  taken  and 
the  same  consequences  shall  ensue  as  in  the  case  of  a  composition 
or  scheme  accepted  before  adjudication.     If  the  Court  approves 
the  composition  or  scheme  it  may  make  an  order  annulling  the 
bankruptcy,  and  vesting  the  property  of  the  bankrupt  in  him  or 
in  such  other  person  as  the  Court  may  appoint,  on  such  terms, 
and    subject  to   such   conditions,   if  any,    as   the   Court   may 
declare  (m).     But  the  Court  may  adjudge  the  debtor  bankrujit, 
and  annul  the  composition  or  scheme,  as  in  the  case  of  a  com- 
position or  scheme  approved  before  adjudication  (n). 


(m)  Stat.  46  &  47  Vict.  c.   52,  (ra)  Sect.    23,    sub-s.     3;     see 

s.  23,  sub-s.  2.  sect.  18,  sub-s.  11,  ante,  p.  194. 

o  2 
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Vesting  of 
biinkrupl's 
l)roi)crty. 


Assignees. 


Official 
assignee. 


When  a  debtor  is  adjudged  bankrupt  (o),  the  Act 
of  1883  provides  (p)  that  thereupon  the  property  of  the 
bankrupt  sliall  become  divisible  among  his  creditors, 
and  sliall  vest  in  a  trustee.  The  bankruptcy  statutes  of 
Henry  VIII.  (q)  and  Elizabeth  (r),  gave  the  commis- 
sioners (.s)  power  to  sell  or  otherwise  to  deal  with  all  the 
bankrupt's  property  for  the  benefit  of  his  creditors.  A 
statute  of  George  II.  (t)  provided  that  the  commissioners 
should  assign  the  bankrupt's  estate  and  effects  to  as- 
signees chosen  by  the  creditors.  From  that  time  until 
the  year  1831  the  estate  of  a  bankrupt  was  always  ex- 
pressly conveyed  by  the  commissioners  to  the  assignees  (u). 
The  Act  to  establish  a  Court  in  bankruptcy,  and  the 
Acts  of  1849  and  1861,  provided  that  the  estate  of  a  bank- 
rupt should  vest  in  the  assignees  without  any  express 
conveyance  (x).  Under  these  Acts  (y)  assignees  were  of 
two  kinds  :  official  assignees  and  assignees  chosen  by 
the  creditors.  The  official  assignees  were  officers  of  the 
Bankruptcy  Court,  one  of  whom  was  appointed  by  the 
Court  to  act  for  every  bankruptcy.  His  duty  formerly 
was  to  receive  all  the  personal  estate  and  effects,  and  the 
rents  and  profits  of  the  real  estate,  and  the  proceeds  of 
the  sale  of  the  estate  and  effects,  real  and  personal,  of  the 
bankrupt ;  and  after  the  appointment  of  the  creditors' 
assignees,  he  continued  to  be  an  assignee  jointly  with 
them.  But  the  Bankruptcy  Act,  18G1,  provided  that, 
at  the  appointment  of  the  creditors'  assignee,  all  the 
estate,  both  real  and  personal,  of  the  bankrupt  should 
be  divested  out  of  the  official  assignee  and  vested  in 


(o)  See  ante,  p.  186. 

ip)  Stat.  46  &  47  Vict.  c.  52, 
s.  20. 

(q)  34  &  35  Hen.  VIII.  c.  4, 
.s.  1. 

(?•)  13  Eliz.  c.  7,  s.  2. 

(s)  Ante,  p.  183. 

(0  Stat.  5  Geo.  II.  c.  30, 
ss.  26,  30. 

(u)  See  Stat.  6  Geo.  IV.  c.  16, 


ss.  61,  63,  64  ;  Heslo]^  v.  Baker, 
6  Ex.  740. 

{x)  See  .stats.  1  &  2  Will.  IV. 
c.  56,  ss.  25,  26  ;  12  &  13  Vict, 
c.  106,  ss.  141,  142  ;  24  &  25 
Vict.  c.  134,  s.  117. 

(?/)  See  stats.  1  &  2  Will.  IV. 
c.  56,  s.  22;  12  &  13  Vict.  c.  106, 
ss.  38—45,  102,  139  ;  24  &  25 
Vict.  c.  134,  ss.  108,  116—129. 
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the   creditors'  assignee  (z).     The   management   of  the  Creditors' 
estate  was  then  vested  in  the  creditors'  assignee  ;  except ' 
as  to  debts  due  to  the  estate  not  exceeding  lOL,  as  to 
which  the  official  assignee  was  to  be  deemed  the  sole 
assignee  of  the  estate,  notwithstanding  the  appointment 
of    a   creditors'   assignee  (a).      The   Bankruptcy   Act, 
1869  (6),  abolished  the  official  assignees,  and  siibstituted 
for  the  creditors'  assignees  a  trustee  to  be  appointed  at  Trustee. 
a  general  meeting  of  the  creditors.     Under  the  Act  of 
1883  the  property  of  a  bankrupt  vests  in  the  trustee  for 
the  purposes  of  the  Act  (c),  who  is  almost  always  ap- 
pointed  by   the   creditors  {d)  ;  and  the  estate  of  the 
bankrupt  is  administered  by  the  trustee,  under  the  con- 
trol of  a  committee  of  inspection  chosen  from  among  the  Committee  of 
creditors  (e),  subject   to   any  directions   that   may   be  ^^^^^'^  ^°"' 
given   by  resolution  of  the   creditors   at   any  general 
meeting  (/).     And  the  administration  of  the  estates  of 
bankrupts  is  placed  under  the  supervision  of  the  Board 
of  Trade  (^).     The  most  important   provisions  of  the 
Bankruptcy  Act,  1883  {h),  with  regard  to  the  appoint-  Administra- 
ment  of  a  trustee  in  bankruptcy  and  of  a  committee  of  ^°^^l  estate^" 
inspection,  and   the  vesting   and   administration  of  a  imder  Act  of 
bankrupt's  property,  are  quoted  below.     They  are  pre- 
ceded by  the  provisions  made  by  the  Act  for  securing 
discovery  and  realization  of  all  the  property  of  a  debtor, 
against  whom  a  receiving  order  has  been  made. 

(Sect.  24,  sub-s.   1)  Every  debtor  against  whom  a  receiving  Duties  of 

order  (i)  is  made  shall,  miless  prevented  by  sickness  or  other  debtor  as  to 

',      „     ,  ,.         ,,  .  T,        n\        J  discovery  and 

sufficient  cause,  attend  the  first  meetmg  of  his  creditors  (A),  and  j-gj^^j^ation  of 

shall  submit  to  such  examination  and  give  such  information  as  property. 

the  meeting  shall  require. 

(Sub-s.  2)  He  shall  give  such  inventory  of  his  property,  such 

h)  Stat.  24  &  25  Vict.  c.  134,  {d)  See  sect.  21. 

s.  117,  (c)  See  sects.  22,  56,  57,  89. 

(a)  Sect.  128.  (/)  Sect.  89. 

(b)  Stat.  32  &  33  Vict.  c.  71,  ig)  Sects.  74—81,  91. 

ss.  14,  17.  W  Stat.  46  &  47  Vict.  c.  52. 

(c)  Stat.  46  &  47  Vict.  c.  52,  (i)  Ante,  pp.  183,  189. 
.s.  54.  (A--)  Ante,  pp.  186,  191. 
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list  of  his  creditors  and  debtors,  and  of  the  debts  due  to  and 
from  tlieiu  respectively,  submit  to  such  examination  in  respect 
of  his  property  or  his  creditors,  attend  such  other  meetings  of 
his  creditors,  wait  at  such  times  on  the  official  receiver,  special 
manager  or  trustee,  execute  such  powers  of  attorney,  convey- 
ances^  deeds  and  instruments,  and  generally  do  all  such  acts 
and  things  in  relation  to  his  property  and  the  distribution  of 
the  i)roceeds  amongst  his  creditors,  as  may  be  reasonably  re- 
quii-ed  by  the  official  receiver,  special  manager  or  trustee,  or 
may  be  prescribed  by  general  rules,  or  be  directed  by  the  Court 
by  any  special  order  or  orders  made  in  reference  to  any  par- 
ticular case,  or  made  on  the  occasion  of  any  special  application 
by  the  official  receiver,  special  manager,  trustee,  or  any  creditor 
or  person  interested. 

(Sub-s.  3)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  utmost 
of  his  power,  in  the  realisation  of  his  property  and  the  distribu- 
tion of  the  proceeds  among  his  creditors. 

(Sub-s.  4)  If  a  debtor  wilfully  fails  to  perform  the  duties  im- 
posed on  him  by  this  section,  or  to  deliver  up  possession  of  any 
part  of  his  property,  which  is  divisible  amongst  his  creditors 
under  this  Act,  and  which  is  for  the  time  being  in  his  posses- 
sion or  under  his  control,  to  the  official  receiver  or  to  the 
trustee,  or  to  any  person  authorised  by  the  Court  to  take  posses- 
sion of  it,  he  shall,  in  addition  to  any  other  piuiishment  to 
which  he  may  be  subject,  be  guilty  of  a  contempt  of  court,  and 
may  be  punished  accordingly. 


Arrest  of 
debtor  under 
certain  cir- 
cumstances. 


(Sect.  25,  sub-s.  1)  The  Court  may,  by  warrant  addressed  to 
any  constable  or  prescribed  officer  of  the  Court,  cause  a  debtor 
to  be  arrested,  and  any  books,  papers,  money  and  goods  in  his 
possession  to  be  seized,  and  him  and  them  to  be  safely  kept  as 
prescribed  until  such  time  as  the  Court  may  order  under  the 
following  circumstances  :  — 

(a)  If,  after  a  bankruptcy  notice  has  been  issued  under  this 

Act,  or  after  presentation  of  a  bankrujjtcy  petition  by 
or  against  him,  it  appears  to  the  Court  that  there  is 
probable  reason  for  believing  that  he  is  about  to 
abscond  with  a  view  of  avoiding  payment  of  the  debt 
in  respect  of  which  the  bankruptcy  notice  was  issued, 
or  of  avoiding  service  of  a  bankruptcy  petition,  or  of 
avoiding  appearance  to  any  such  petition,  or  of  avoid- 
ing examination  in  respect  of  his  aflairs,  or  of  otherwise 
avoiding,  delaying,  or  embarrassing  proceedings  in 
bankruptcy  against  him. 

(b)  If,   after  presentation  of   a    bankruptcy  petition   by  or 

against  him,   it  appears  to   the   Court   that  there  is 
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probable  cause  for  believing  that  he  is  about  to  remove 
his  goods  with  a  view  of  preventing  or  delaying  posses- 
sion being  taken  of  them  by  the  official  receiver  or 
trustee,  or  that  there  is  probable  ground  for  believing 
that  he  has  concealed  or  is  about  to  conceal  or  destroy 
any  of  his  goods,  or  any  books,  documents  or  writings 
which  might  be  of  use  to  his  creditors  in  the  course  of 
his  bankrui^tcy. 

(c)  If,  after  service  of  a  bankruptcy  petition  on  him,  or  after 

a  receiving  order  is  made  agamst  him,  he  removes  any 
goods  in  his  possession  above  the  value  of  five  pounds, 
without  the  leave  of  the  official  receiver  or  trustee. 

(d)  If,   without  good   cause   shown,  he  fails  to  attend  any 

examination  ordered  by  the  Court. 

Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be 
valid  and  protected  miless  the  debtor  before  or  at  the  time  of 
his  arrest  shall  be  served  with  such  bankruptcy  notice. 

(Sub-s.  2)  No  payment  or  composition  made  or  security  given 
after  arrest  made  vmder  this  section  shall  be  exempt  from  the 
provisions  of  this  Act  relating  to  fraudulent  preferences. 

(Sect.  27,  sub-s.  1)  The  Court  may,  on  the  application  of  the  Discovery  of 
official  receiver  or  trustee,  at  any  time  after  a  receiving  order  debtor  s 
has  been  made  against  a  debtor,  summon  before  it  the  debtor  or  ^ 
his  wife,  or  any  person  known  or  suspected  to  have  in  his  posses- 
sion any  of  the  estate  or  effects  belonging  to.  the  debtor,  or  sup- 
posed to  be  indebted  to  the  debtor,  or  any  person  whom  the 
Court  may  deem  callable  of  giving  information  resj^ecting  the 
debtor,  his  dealings  or  property,  and  the  Court  may  require  any 
such  person  to  produce  any  docviments  in  his  custody  or  power 
relating  to  the  debtor,  his  dealings  or  property. 

(Sub-s.  2)  If  any  person  so  siunmoned,  after  having  been  ten- 
dered a  reasonable  sum,  refuses  to  come  before  the  Court  at  the 
time  appointed,  or  refuses  to  j^roduce  any  such  document,  having 
no  lawful  impediment  made  known  to  the  Court  at  the  time  of 
its  sitting  and  allowed  by  it,  the  Court  may,  by  warrant,  cause 
him  to  be  apprehended  and  brought  up  for  examination. 

(Sub-s.  3)  The  Coui't  may  examine  on  oath,  either  by  word  of 
mouth  or  by  written  interrogatories,  any  person  so  brought 
before  it  concerning  the  debtor,  his  dealings  or  property. 

(Sub-s.  4)  If  any  person  on  examination  before  the  Court 
admits  that  he  is  indebted  to  the  debtor,  the  Court  may,  on  the 
application  of  the  official  receiver  or  trustee,  order  liim  to  pay 
to  the  receiver  or  trustee,  at  such  time  and  in  such  manner  as 
to  the  Court  seems  expedient,  the  amount  admitted,  or  any  part 
thereof,  either  in  full  discharge  of  the  whole  amount  in  question 
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or  not,  as  tho  Court  thinks  fit,  with  or  without  costs  of  the 
examination. 

(Sub-8.  5)  If  any  person  on  examination  before  the  Court 
admits  that  he  has  in  his  possession  any  property  belonging  to 
the  debtor,  the  Court  may,  on  the  application  of  the  official 
receiver  or  trustee,  order  him  to  deliver  to  the  official  receiver 
or  trustee  such  property,  or  any  part  thereof,  at  such  time,  and 
in  such  manner,  and  on  such  terms  as  to  the  Court  may  seem 
just. 

(Sub-s.  G)  The  Court  may,  if  it  think  fit,  order  that  any 
person  who  if  in  England  would  be  liable  to  be  brought  before 
it  under  this  section  shall  be  examined  in  Scotland  or  Ireland, 
or  in  any  other  place  out  of  England. 

Appointment  (Sect.  21,  sub-s.  1)  Where  a  debtor  is  adjudged  bankrupt,  or 
i.r  trustee.  the  creditors  have  resolved  that  he  be  adjudged  bankrupt,  the 
creditors  may,  by  ordinary  resolution,  appoint  some  fit  person, 
whether  a  creditor  or  not,  to  fill  the  office  of  trastee  of  the 
property  of  the  bankrupt ;  or  they  may  resolve  to  leave  his 
appointment  to  the  committee  of  inspection  hereinafter  men- 
tioned. 

(Sub-s.  2)  The  person  so  appointed  shall  give  security  in 
manner  prescribed  (l)  to  the  satisfaction  of  the  Board  of  Trade, 
and  the  Board,  if  satisfied  with  the  security,  shall  certify  that 
his  appointment  has  been  duly  made,  unless  they  object  to  the 
appointment  on  the  ground  that  it  has  not  been  made  in  good 
faith  by  a  majority  in  value  of  the  creditors  voting,  or  that  the 
person  appointed  is  not  fit  to  act  as  trustee,  or  that  his  con- 
nexion with  or  I'elation  to  the  bankrupt  or  his  estate  or  any 
particular  creditor  makes  it  difficult  for  him  to  act  with  im- 
pai-tiality  in  the  interests  of  the  creditors  generally. 

(Sub-s.  3)  Provided  that  where  the  Board  make  any  such 
objection  they  shall,  if  so  requested  by  a  majority  in  value  of 
the  creditors,  notify  the  objection  to  the  High  Court,  and  there- 
upon the  High  Court  may  decide  on  its  validity. 

(Sub-s.  4)  The  appointment  of  a  trustee  shall  take  efi"ect  as 
from  the  date  of  the  certificate. 

(Sub-s.  5)  The  official  receiver  shall  not,  save  as  by  this  Act 
provided,  be  the  trustee  of  the  bankrupt's  property. 

(Sub-s.  C)  If  a  trustee  is  not  appointed  by  the  creditors 
within  four  weeks  from  the  date  of  the  adjudication,  or,  in  the 
event  of  negotiations  for  a  composition  or  scheme  being  pending 
at  the  expiration  of  those  four  weeks,  then  within  seven  days 
from  the  close  of  those  negotiations  by  the  refusal  of  the  credi- 

(/)  See  Bankruptcy  Rules,  1886,  No.  342. 
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tors  to  accept,  or  of  the  Court  to  approve,  the  composition  or 
scheme,  the  official  receiver  shall  report  the  matter  to  the  Board 
of  Trade,  and  thereupon  the  Board  of  Trade  shall  appoint  some 
fit  person  to  be  trustee  of  the  bankrupt's  property,  and  shall 
certify  the  appointment. 

(Sub-s.  7)  Provided  that  the  creditors  or  the  committee  of 
inspection  (if  so  authorised  by  resolution  of  the  creditors)  may, 
at  any  subsequent  time,  if  they  think  fit,  appoint  a  trustee,  and 
on  the  appointment  being  made  and  certified  the  person  ap- 
pointed shall  become  trustee  in  the  place  of  the  person  appointed 
by  the  Board  of  Trade. 

(Sub-s.  8)  When  a  debtor  is  adjudged  bankrupt  after  the  first 
meeting  of  creditors  has  been  held,  and  a  trustee  has  not  been 
appointed  prior  to  the  adjudication,  the  official  receiver  shall 
forthwith  summon  a  meeting  of  creditors  for  the  purpose  of 
appointing  a  trustee. 

(Sect.  22,  sub-s.  1)  The  creditors  qualified  to  vote  may,  at  Committee  of 
their  first  or  any  subsequent  meeting,  by  resolution,  appoint  inspection, 
from  among  the  creditors  qualified  to  vote,  or  the  holders  of 
general  proxies  or  general  powers  of  attorney  from  such  credi- 
tors, a  committee  of  inspection  for  the  purpose  of  superintending 
the  administration  of  the  bankrupt's  property  by  the  trustee. 
The  committee  of  inspection  shall  consist  of  not  more  than  five 
nor  less  than  three  persons. 

(Sub-s.  9)  If  there  be  no  committee  of  inspection,  any  act  or 
thing  or  any  direction  or  permission  by  this  Act  authorised  or 
required  to  be  done  or  given  by  the  committee  may  be  done  or 
given  by  the  Board  of  Trade  on  the  application  of  the  trustee. 

The  creditors  are  empowered  to  appoint  more  persons  than  Appointment 
one  to  the  office  of  trustee  {m),  and  to  remove  a  trustee  ap-  of  joint 
pointed  by  them  (u).     If  the  Board  of  Trade  are  of  opinion  that  trustees. 
a  trustee  appointed  by  the  creditors  is  guilty  of  misconduct,  or  Removal  of 
fails  to  perform  his  duties  under  the  Act,  the  Board  may  remove   ^'^^  ^^' 
him  from  his  office  ;  but  if  the  creditors,  by  ordinary  resolution, 
disapprove  of  his  removal,  he  or  they  may  appeal  against  it  to 
the  High  Court  (o). 

(Sect.  72,  sub-s.  1)  Where  the  creditors  appoint  any  person  to  Remunera- 
be  a  trustee  of  a  debtor's  estate,  his  remuneration  (if  any)  shaU  ^^^n  of 
be  fixed  by  an  ordinary  resolution  of  the  creditors,  or  if  the   ^''^^  ^^" 
creditors  so  resolve  by  the  committee  of  inspection,  and  shall  be 

(m)  Sect.  84.  (o)  Sect.  86,  sub-s.  2. 

(n)  Sect.  86,  sub-s.  1. 
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in  tlio  iiatiiro  of  a  commission  or  percentage,  of  which  one  part 
shall  bo  payable  on  the  amount  realised,  after  deducting  any 
siuns  paid  to  secured  creditors  out  of  the  proceeds  of  their 
Sfcuritics,  and  the  other  part  on  the  amount  distributed  in 
dividend. 

(Sub-s.  2)  If  one  fourth  in  number  or  value  of  the  creditors 
dissent  from  the  resolution,  or  the  bankrupt  satisfies  the  Board 
of  Trade  that  the  remuneration  is  unnecessarily  large,  the 
Board  of  Trade  shall  fix  the  amount  of  the  remuneration. 

(Sub-s.  3)  The  resolution  shall  express  what  expenses  the 
remuneration  is  to  cover,  and  no  liability  shall  attach  to  the 
bankrupt's  estate,  or  to  the  creditors,  in  respect  of  any  expenses 
which  the  remuneration  is  expressed  to  cover. 

(Sub-s.  4)  Where  no  remuneration  has  been  voted  to  a  trustee 
he  shall  be  allowed  out  of  the  bankrupt's  estate  such  proper 
costs  and  expenses  incurred  by  him  in  or  about  the  proceedings 
of  the  bankruptcy  as  the  taxing  officer  may  allow. 

(Sub-s.  5)  A  trustee  shall  not,  under  any  circumstances  what- 
ever, make  any  arrangement  for  or  accept  from  the  bankrvipt,  or 
any  solicitor,  auctioneer,  or  any  other  person  that  may  be  em- 
ployed about  a  bankruptcy,  any  gift,  remuneration,  or  pecuniary 
or  other  consideration  or  benefit  whatever  beyond  the  remunera- 
tion fixed  by  the  creditors  and  i>ayable  out  of  the  estate,  nor 
shall  he  make  any  arrangement  for  giving  up,  or  give  up,  any 
part  of  his  remuneration,  either  as  receiver,  manager,  or 
trustee  to  the  bankrupt,  or  any  solicitor  or  other  person  that 
may  be  employed  about  a  bankruptcy. 

Description  (Sect.  44)  The  property  of  the  bankrupt  divisible  amongst  his 

of  bankrupt  s   creditors,  and  in  this  Act  referred  to  as  the  property  of  the  bank- 
Ilivfsible  ^"P*'  ^^^^  ^^*  comprise  the  following  particulars  : 

amongst  (!•)  Property  held  by  the  bankrupt  on  trust  for  any  other 

••leilitors.  person : 

(2.)  The  tools  (if  any)  of  his  trade  and  the  necessary  wearing 
apparel  and  bedding  of  himself,  his  wife  and  children, 
to  a  value,  inclusive  of  tools  and  apparel  and  bedding, 
not  exceeding  twenty  pounds  in  the  whole : 
But  it  shall  comprise  the  following  particulars  : 

(i. )  All  such  property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bankruptcy,  or 
may  be  acquired  by  or  devolve  on  him  before  his  dis- 
charge ;  and, 
(ii.)  The  capacity  to  exercise  and  to  take  proceedings  for  exer- 
cising all  such  powers  in  or  over  or  in  respect  of  pro- 
perty as  might  have  been  exercised  by  the  bankrupt 
for  his  owTi  benefit  at  the  commencement  of  his  bank- 
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ruptcy  or  before  liis   discharge,   except   the   right   of 
nomination  to  a  vacant  ecclesiastical  benefice  (2>) ;  and, 
(iii.)  All  goods  being,  at   the  commencement  of    the  bank- 
ruptcy, in  the  possession,  order  or  disposition  of  the 
bankrupt,  in  his  trade  or  business,  by  the  consent  and 
permission  of  the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof ;  provided  that 
things  in  action  other  than  debts  due  or  growing  due 
to  the  bankrupt  in  the  course  of  his  trade  or  business, 
shall  not  be  deemed  goods  within  the  meaning  of  this 
section  (2). 
(Sect.  168)  In  this  Act  "property"  includes  money,  goods, 
things   in   action,    land,   and   every   description    of    property, 
whether  real  or  personal,  and  whether  situate  in  England  or 
elsewhere  ;  also,  obligations,  easements,  and  every  description 
of  estate,  interest  and  profit,  i)resent  or  future,  vested  or  con- 
tingent, arising  out  of  or  incident  to  property  as  above  defined. 

(Sect.  54,  sub-s.  1)  Until  a  trustee  is  appointed   the  official  Vesting  and 
receiver  (r)  shall  be  the  trustee  for  the  purposes  of  this  Act,  and  ^^^^^^^^  °^ 
immediately  on  a  debtor  being  adjudged  bankrupt,  the  property  ^    ^      '  * 
of  the  bankrupt  shall  vest  in  the  trustee. 

(Sub-s.  2)  On  the  appointment  of  a  trustee  the  property  shall 
forthwith  pass  to  and  vest  in  the  trustee  appointed. 

(Sub-s.  3)  The  property  of  the  bankrupt  shall  pass  from 
trustee  to  trustee,  including  under  that  term  the  oflicial  receiver 
when  he  fills  the  oflice  of  trustee,  and  shall  vest  in  the  trustee 
for  the  time  being  during  his  continuance  in  oflice,  without  any 
conveyance,  assignment,  or  transfer  whatever. 

(Sub-s.  4)  The  certificate  of  appointment  of  a  trustee  shall, 
for  all  purposes  of  any  law  in  force  in  any  part  of  the  British 
dominions  requiring  registration,  enrolment,  or  recording  of 
conveyances  or  assignments  of  property,  be  deemed  to  be  a 
conveyance  or  assignment  of  property,  and  may  be  registered, 
enrolled,  and  recorded  accordingly. 

(Sect.  55,  sub-s.  1)  Where  any  part  of    the  property  of  the  Disclaimer  ot 
bankrupt  consists  of  land  of  any  tenure  burdened  with  onerous  onerous  pro- 
covenants,   of  shares   or  stock  in   companies,    of  unprofitable  1'*^^  ^• 
contracts,  or  of  any  other  property  that  is  unsaleable,  or  not 
readily  saleable,  by  reason  of  its  binding  the  possessor  thereof 
to  the  performance  of  any  onerous  act,  or  to  the  payment  of 

(p)  See  Nichols  v.    NixcT/,   29  (r)  Turquaml     v.     Board     of 

Ch.  D.  1005.  Trade,  11  App.  Cas.  286. 

(q)  Ante.  p.  73. 


204.  OF  CHOSES   IN  ACTIOX. 

any  sum  of  money,  the  trustee,  notwithstanding  that  he  has 
endeavoured  to  sell  or  has  taken  possession  of  the  property,  or 
exercised  any  act  of  ownership  in  relation  thereto,  but  subject 
to  the  provisions  of  this  section,  may,  by  wi'iting  signed  by  him, 
at  any  time  within  three  months  after  the  first  appointment  of  a 
trustee,  disclaim  the  property. 

Provided  that  where  any  such  property  shall  not  have  come 
to  the  knowledge  of  the  trustee  within  one  month  after  such, 
appointment,  he  may  disclaim  such  property  at  any  time  within 
two  months  after  he  first  became  aware  thereof. 

(Sub-s.  2)  The  disclaimer  shall  operate  to  detcnnine,  as  from 
the  date  of  disclaimer,  the  rights,  interests,  and  liabilities  of  the 
bankrupt  and  his  property  in  or  in  respect  of  the  property  dis- 
claimed, and  shall  also  discharge  the  trustee  from  all  personal 
liability  in  respect  of  the  property  disclaimed  as  from  the  date 
when  the  property  vested  in  him,  but  shall  not,  except  so  far  as 
is  necessary  for  the  purpose  of  releasing  the  bankrupt  and  his 
property  and  the  trustee  from  liability,  afiect  the  rights  or 
liabilities  of  any  other  person, 

(Sub-s.  3)  A  trustee  shall  not  be  entitled  to  disclaim  a  lease 
without  the  leave  of  the  Court,  except  in  any  cases  which  may 
be  prescribed  by  general  rules  (s),  and  the  Court  may,  before  or 
on  granting  such  leave,  require  such  notices  to  be  given  to  per- 
sons interested,  and  impose  such  terms  as  a  condition  of  granting 
leave,  and  make  such  orders  with  respect  to  fixtures  (t),  tenant's 
improvements,  and  other  matters  arising  out  of  the  tenancy,  as 
the  Court  thinks  just. 

(S\ib-s.  4)  The  trustee  shall  not  be  entitled  to  disclaim  any 
property  in  pursuance  of  this  section  in  any  case  where  an 
application  in  writing  has  been  made  to  the  trustee  by  any 
person  interested  in  the  property  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  the  trustee  has  for  a  period 
of  twenty-eight  days  after  the  receipt  of  the  ai)plica,tion,  or 
such  extended  period  as  may  be  allowed  by  the  Court,  declined 
or  neglected  to  give  notice  whether  he  disclaims  the  property  or 
not  ;  and,  in  the  case  of  a  contract,  if  the  trustee,  after  such 
application  as  aforesaid,  does  not  within  the  said  period  or 
extended  period  disclaim  the  contract,  he  shall  be  deemed  to 
have  adopted  it. 

(Sub-s.  5)  The  Court  may,  on  the  application  of  any  person 
who  is,  as  against  the  trustee,  entitled  to  the  benefit  or  subject 
to  the  bvnden  of  a  contract  made  with  the  bankrupt,  make  an 
order  rescinding  the  contract  on  such  terms  as  to  payment  by  or 

(s)  See      Bankruptcy      Eides,  (0  See  Ee  Moser  13  Q.  B.  D. 

1SS6,  No.  320.  •         738. 
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to  either  party  of  damages  for  the  non-performance  of  the  con- 
tract, or  otherwise,  as  to  the  Court  may  seem  equitable,  and  any 
damages  payable  under  the  order  to  any  such  person  may  be 
proved  by  him  as  a  debt  under  the  bankruptcy. 

(Sub-s.  6)  The  Court  may,  on  application  by  any  person 
either  claiming  any  interest  in  any  disclaimed  property,  or 
under  any  liability  not  discharged  by  this  Act  in  respect  of  any 
disclaimed  property,  and  on  hearing  such  persons  as  it  thinks 
fit,  make  an  order  for  the  vesting  of  the  property  in  or  delivery 
thereof  to  any  person  entitled  thereto,  or  to  whom  it  may  seem 
just  that  the  same  should  be  delivered  by  way  of  compensation 
for  such  liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such 
terms  as  the  Court  thinks  just ;  and  on  any  such  vesting  order 
being  made,  the  property  comprised  therein  shall  vest  accord- 
ingly in  the  person  therein  named  in  that  behalf  without  any 
conveyance  or  assignment  for  the  purpose. 

Provided  always,  that  where  the  property  disclaimed  is  of  a 
leasehold  nature,  the  Court  shall  not  make  a  vesting  order  in 
favour  of  any  person  claiming  under  the  bankrupt,  whether  as 
underlessee  or  as  mortgagee  by  demise  except  upon  the  terms  of 
making  such  person  subject  to  the  same  liabilities  and  obliga- 
tions as  the  bankrupt  was  subject  to  under  the  lease  in  respect 
of  the  property  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  any  mortgagee  or  underlessee  declming  to  accept  a 
vesting  order  upon  such  terms  shall  be  excluded  from  all 
interest  in  and  security  upon  the  property,  and  if  there  shall  be 
no  person  claiming  under  the  bankrupt  who  is  willing  to  accept 
an  order  upon  such  terms,  the  Coiu-t  shall  have  power  to  vest 
the  bankrupt's  estate  and  interest  in  the  property  in  any  person 
liable  either  personally  or  in  a  representative  character,  and 
either  alone  or  jointly  with  the  bankrupt  to  perform  the  lessee's 
covenants  in  such  lease,  freed  and  discharged  from  all  estates, 
incumbrances,  and  interests  created  therein  by  the  bankrupt. 

(Sub-s.  7)  Any  person  injured  by  the  operation  of  a  disclaimer 
under  this  section  shall  be  deemed  to  be  a  creditor  of  the  bank- 
rupt to  the  extent  of  the  injury,  and  may  accordingly  prove  the 
same  as  a  debt  under  the  bankruptcy. 

(Sect.  50,  sub-s.  1)   The  trustee  shall,   as  soon  as  may  be.  Possession  ol 
take   possession    of  the   deeds,  books,  and  documents  of   the  property  ly 
bankrupt,  and  all  other  parts  of  his  property  capable  of  manual  ^'-''^S''^^- 
delivery. 

(Sub-s.  2)  The  trustee  shall,  in  relation  to  and  for  the  pur- 
pose of  acquiring  or  retaining  possession  of  the  property  of  the 
bankrupt,  be  in  the  same  position  as  if  he  were  a  receiver  of 
the  property  appointed  by  the  High  Court,  and  the  Court  may 
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on  liis  application,  enforce  such  acquisition  or  retention 
accor(lingl)\ 

(Sub-s.  3)  "Where  any  part  of  the  property  of  the  bankrupt 
consists  of  stock,  shares  in  ships,  shares,  or  any  other  property 
transferable  in  the  books  of  any  company,  oftice,  or  person,  the 
trustee  may  exercise  the  right  to  transfer  the  property  to  the 
samo  extent  as  the  bankrupt  might  have  exercised  it  if  he  had 
not  become  bankrupt. 

(Snb-3.  4)  Where  anj^  part  of  the  property  of  the  bankrupt  is 
of  copj-hold  or  customary  tenure,  or  is  any  like  property  i)assing 
by  surrender  and  admittance  or  in  any  similar  manner,  the 
trustee  shall  not  be  compellable  to  be  admitted  to  the  property, 
but  may  deal  with  it  in  the  same  manner  as  if  it  had  been 
capable  of  being  and  had  been  duly  surrendered  or  otherwise 
conA'eyed  to  such  iises  as  the  trustee  may  apjioint ;  and  any 
ajipointee  of  the  trustee  shall  be  admitted  to  or  otherwise 
invested  with  the  property  accordingly. 

(Sub-s.  0)  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed  to  have 
been  duly  assigned  to  the  trustee. 

(Sub-s.  G)  Any  treasvirer  or  other  officer,  or  any  banker, 
attorney,  or  agent  of  a  bankrupt,  shall  pay  and  deliver  to  the 
trustee  all  money  and  securities  in  his  possession  or  power,  as 
such  officer,  banker,  attorney,  or  agent,  which  he  is  not  by  law 
entitled  to  retain  as  against  the  bankrupt  or  the  trustee.  If  he 
does  not  he  shall  be  guilty  of  a  contempt  of  Court,  and  may  be 
pimished  accordingly  on  the  application  of  the  trustee. 


Sequestration 
of  ecclesias- 
tical benefice. 


Appropiia- 
tiou  of  ])or- 
tion  of  pay 


By  sect.  52,  where  a  bankrupt  is  a  beneficed  clergyman,  the 
trustee  may  apply  for  and  obtain  a  sequestration  of  the  profits 
of  the  benefice.  But  the  bishop  of  the  diocese  in  which  the 
benefice  is  situate  may,  if  he  thinks  fit,  appoint  to  the  bankrupt 
such  or  the  like  stipend  as  he  might  by  law  have  appointed  to  a 
curate  duly  licensed  to  serve  the  benefice  in  case  the  bankrupt 
had  been  non-resident ;  and  the  sequestrator  is  required  to  pay 
the  sum  so  appointed  out  of  the  profits  of  the  benefice  to  the 
bankrupt,  by  quarterly  instalments  while  he  performs  the  duties 
of  the  benefice.  The  sequestrator  is  also  required  to  pay  out  of 
the  profits  of  the  benefice  the  salary  payable  to  any  duly 
licensed  curate  of  the  church  of  the  benefice  in  respect  of  duties 
performed  by  him  as  such  during  four  months  before  the  date  of 
the  receiving  order  not  exceeding  fifty  pounds. 

(Sect.  53,  sub-s.  1)  Where  a  bankrupt  is  an  officer  of  the 
army  or  navy,  or  an  officer  or  clerk  or  otherwise  employed  or 
engaged  in  the  civil  service  of   the  Crown,  the   trustee   shall 
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receive  for  distribution  amongst  the  creditors  so  much  of  the  or  salary  to 
bankrupt's  pay  or  salary  as  the  Court,  on  the  application  of  the  creditors, 
trustee,  with  the  consent  of  the  chief  officer  of  the  department 
under  which  the  pay  or  salary  is  enjoyed,  may  direct.  Before 
making  any  order  under  this  sub-section  the  Court  shall  com- 
municate with  the  chief  officer  of  the  dei^artment  as  to  the 
amount,  time,  and  manner  of  the  jiayment  to  the  trustee,  and 
shall  obtain  the  written  consent  of  the  chief  officer  to  the  terms 
of  such  payment. 

(Sub-s.  2)  Where  a  bankrupt  is  in  the  receipt  of  a  salary  or 
income  other  than  as  aforesaid,  or  is  entitled  to  any  half  pay,  or 
pension,  or  to  any  compensation  granted  by  the  Treasury,  the 
Court,  on  the  application  of  the  trustee,  shall  from  time  to  time 
make  such  order  as  it  thinks  just  for  the  payment  of  the  salary, 
income,  half  pay,  pension,  or  compensation,  or  of  any  part 
thereof,  to  the  trustee  to  be  applied  by  him  in  such  manner  as 
the  Court  may  direct  (h). 

(Sub-s.  3)  Nothing  in  this  section  shall  take  away  or  abridge 
any  power  of  the  chief  officer  of  any  public  department  to 
dismiss  a  bankrupt,  or  to  declare  the  pension,  half  pay,  or 
compensation  of  any  bankrupt  to  be  forfeited. 

(Sect.  5G)  Subject  to  the  provisions  of  fciiis  Act,  the  trustee  Powers  of 
may  do  all  or  any  of  the  following  things  :  trustee  to 

(1.)  Sell  all  or  any  part  of  the  property  of  the  bankrupt  (in-  ^^i-oppj+y 
eluding  the  goodwill  of  the  business,  if  any.  and  the 
book  debts  due  or  growing  due  to  the  bankrupt),  by 
public  auction  or  private  contract,  with  power  to  trans- 
fer the  whole  thereof  to  any  person  or  company,  or  to 
sell  the  same  in  parcels  : 

(2.)  Give  receipts  for  any  money  received  by  him,  which 
receipts  sliall  effectually  discharge  the  person  paying 
the  money  from  all  responsibility  in  respect  of  the 
application  thereof  : 

(3.)  Prove,  rank,  claim,  and  draw  a  dividend  in  respect  of  any 
debt  due  to  the  bankrupt  : 

(4.)  Exercise  any  powers  the  capacity  to  exercise  which  is 
vested  in  the  triistee  imder  this  Act,  and  execute  any 
powers  of  attorney,  deeds,  and  other  instruments  for 
the  purpose  of  carrying  into  effect  the  provisions  of 
this  Act : 

.(5.)  Deal  with  any  property  to  which  the  bankrupt  is  bene- 
ficially entitled  as  tenant  in  tail  in  the  same  manner  as 

(u)  See  Ex  parte  Huggins,  21  Q.  B.  D.  301  ;  decided  on  stat. 
Ch.  D.  85  ;  Ex  2Mrtc  Bcnwell,  14       32  &  33  Vict.  c.  71,  s.  90. 
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Powers  cxer- 
lisablf  by 
t rustle  with 
lionnissiou  of 
'iiininittce  of 
iuspcctiou. 


the  banknipt  might  have  dealt  with  it ;  and  sections 
fifty-six  to  seventy- three  (both  inclusive)  of  the  Act  of 
tlie  session  of  the  third  and  fourth  years  of  the  reign 
of  King  William  the  Fourth  (chapter  seventy-four), 
"  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,"  shall 
extend  and  api)ly  to  the  proceedings  under  this  Act, 
as  if  those  sections  were  here  re-enacted  and  made 
applicable  in  terms  to  those  proceedings  (x). 

(Sect.  57)  The  trustee  may,  with  the  permission  of  the  com- 
mittee of  inspection  (y),  do  all  or  any  of  the  following  things  : 

(1.)  Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be 
necessary  for  the  beneficial  winding-up  of  the  same  : 

(2.)  Bring,  institute,  or  defend  any  action  or  other  legal  pro- 
ceeding relating  to  the  property  of  the  bankrupt  : 

(3.)  Employ  a  solicitor  or  other  agent  to  take  any  proceedings 
or  do  any  business  which  may  be  sanctioned  by  the 
committee  of  inspection  : 

(4.)  Accept  as  the  consideration  for  the  sale  of  any  property 
of  the  bankrupt  a  sum  of  money  payable  at  a  future 
time  subject  to  such  stipulations  as  to  security  and 
otherwise  as  the  committee  think  fit : 

(5.)  Mortgage  or  pledge  any  part  of  the  property  of  the  bank- 
rupt for  the  purpose  of  raising  money  for  the  payment 
of  his  debts  : 

(G.)  Refer  any  dispute  to  arbitration,  compromise  all  debts, 
claims,  and  liabilities,  whether  present  or  future,  cer- 
tain or  contingent,  liquidated  or  unliquidated,  subsist- 
ing or  supposed  to  subsist  between  the  bankrupt  and 
any  person  who  may  have  incurred  any  liability  to  the 
bankrupt,  on  the  receipt  of  such  sums,  payable  at  such 
times,  and  generally  on  such  terms  as  may  be  agreed 
on: 

(7.)  Make  such  compromise  or  other  arrangement  as  may  be 
thought  expedient  with  creditors,  or  persons  claiming 
to  be  creditors,  in  respect  of  any  debts  provable  under 
the  bankruptcy  : 

(8.)  Make  such  compromise  or  other  arrangement  as  may  be 
thought  expedient  with  respect  to  any  claim  arising  out 
of  or  incidental  to  the  property  of  the  bankrupt,  made 
or  capable  of  being  made  on  the  trustee  by  any  person 
or  by  the  trustee  on  any  person  : 

(x)  See  Prmciples  of  the  Law       16th  ed.  ;  Williams's  Convevanc- 
of  Real  Property,  59,  13th  ed.  ;       ing  Statutes,  353,  361—363." 
61   14th  ed.  ;   81,  15th  ed.  ;  77,  {y)  See  aiUe,  pp.  197,  201. 
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(0.)  Divide  in  its  existing  form  amongst  the  creditors,  accord- 
ing to  its  estimated  value,  any  property  wliich  from  its 
peculiar  nature  or  other  special  circumstances  cannot 
be  readily  or  advantageously  sold. 
The  permission  given  for  the  purposes  of  this  section  shall  not 
be  a  general  permission  to  do  all  or  any  of  the  above-mentioned 
things,  but  shall  only  be  a  permission  to  do  the  particular  thing 
or  things  for  which  permission  is  sought  in  the  specified  case  or 
cases. 

(Sect.  64,  sub-s.  1)  The  trustee,   with  the  permission  of  the  Power  to 
committee  of  inspection,  may  appoint  the  bankrui)t  himself  to  •'lUow  bank- 
superintend  the  management  of  the  property  of  the  bankrupt  ^"^'    f 
<jr  of  any  part  thereof,  or  to  carry  on  the  trade  (if  any)  of  the  property, 
bankrupt  for  the   benefit   of  his  creditors,   and  in  any  other 
respect  to  aid  in  administering  the  property  in  such  manner  and 
on  such  terms  as  the  trustee  may  direct. 

(Sub-s.  2)  The  trustee  may  from  time  to  time,  with  the  per-  Allowance  to 

mission  of  the  committee  of  inspection,  make  such  allowance  as  bankrupt  for 

he  m?.y  think  iust  to  the  bankruiit  out  of  his  proi^erty  for  the  luamtenance 

.  .  .  or  service 

suppoi-t  of  the  bankrupt  and  his  family,  or  in  consideration  of 

his  services  if  he  is  engaged  in  winding  up  his  estate,  but  any 

such  allowance  may  be  reduced  by  the  Court. 

(Sect.  89,  sub-s.  1)  Subject  to  the  provisions  of  this  Act  the  Discretionary 
trustee  shall,  in  the  administration  of  the  property  of  the  bank-  powers  of 

runt  and  in  the  distribution  thereof  amongst  his  creditors,  have  ^^''^^^^''^'^  ^"^^ 

.  o  7  control 

regard  to  any  du-ections  that  may  be  given  by  resolution  of  the  thereof, 
creditors  at  any  general  meeting,  or  by  the  committee  of  inspec- 
tion, and  any  directions  so  given  by  the  creditors  at  any  general 
meeting  shall  in  case  of  conflict  be  deemed  to  override  any 
directions  given  by  the  committee  of  inspection. 

(Sub-s.  2)  The  trustee  may  from  time  to  time  summon  general 
meetings  of  the  creditors  for  the  purpose  of  ascertaining  their 
wishes,  and  it  shall  be  his  duty  to  summon  meetings  at  such 
times  as  the  creditors,  by  resolution,  either  at  the  meeting 
appointing  the  trustee  or  otherwise  may  direct,  or  whenever 
rec^uested  in  writing  to  do  so  by  one  fourth  in  value  of  the 
creditors. 

(Sub-s.  3)  The  trustee  may  apply  to  the  Court  in  manner 
prescribed  (~)  for  directions  in  relation  to  any  particular  matter 
arising  under  the  bankruptcy. 

(Sub-s.  4)  Subject  to  the  provisions  of  this  Act  the  trustee 


(z)  See  Bankruptcy  Rules,  1886,  No.  313. 
W.P.P. 
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sliall  use  liis  own  discretion  in  tlic  management  of  tlie  estate  and 

its  distribution  among  the  creditors. 

ApiH-iil  to  (Sect.  90)  If  the  l)ankrnpt  or  any  of  the  creditors,    or  any 

Tourt  again  4   other  i)erson,  is  aggi-ieved  by  any  act  or  decision  of  the  trustee, 

tiiistfi'.  jjg  jjjj^y  apply  to  the  Court,  and  the  Court  may  confirm,  reverse, 

or  modify  the  act  or  decision  comphxined  of,  and  make  svich 

order  in  the  premises  as  it  thinks  just. 

Control  of  (Sect.  01,  sub-s.  1)  The  Board  of  Trade  shall  take  cognizance 

r.ounl  of  ,,f  (],(,  conduct  of  trustees,  and  in  the  event  of  any  trustee  not 

m'sU'i'r'^'        faithfully  performing   his   duties,  and  duly  observing   all   the 

re<iuirements  imposed  on  him  by  statute,  rules  or  otherwise, 

with  respect  t<j  the  performance  of  his  duties,  or  in  the  event  vi 

any  complaint   being  made  to  the   Board   by  any  creditor  in 

regard  thereto,  the  Board  shall  inquire  into  the  matter  and  take 

such  action  thereon  as  may  be  deemed  expedient. 

(Sub-s.  2)  The  B()ard  may  at  any  time  require  any  trustee  to 
answer  any  inquiry  made  by  them  in  relation  to  any  bankruptcy 
in  which  the  trustee  is  engaged,  and  may,  if  the  Board  think  fit, 
apply  to  the  Court  to  examine  on  oath  the  trustee  or  any  other 
person  concerning  the  bankruptcy. 

(Sub-s.  3)  The  Board  may  also  direct  a  local  investigation  to 
be  made  (tf  the  books  and  vouchers  of  the  trustee. 

:\I<.nry  lo-  A  trustee  in  bankruptcy  is  not  permitted  to  retain  in 

tnistce  ?ii  ^^^^  0^^^  hands  any  money,  which  he  may  receive  as  the 
iiankruptcy.  proceeds  of  the  realization  of  the  estate  of  the  bankrupt; 
but  is  required  to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of  England,  or  into  a 
local  bank,  if  authorized  by  the  Board  of  Trade,  on  the 
application  of  the  committee  of  inspection,  to  make  his 
payments  into  and  out  of  a  local  bank  (a).  If  a 
trustee  at  any  time  retains  for  more  than  ten  days  a 
sum  exceeding  fifty  pounds,  or  such  other  amount  as 
the  Board  of  Trade  in  any  jDartlcular  case,  authorise 
him  to  retain,  then,  unless  he  explains  the  retention  to 
the  satisfaction  of  the  Board  of  Trade,  he  shall  pay 
interest  on  the  amount  so  retained  in  excess  at  the  rate 
of  twenty  pounds  per  centum  per  annum,  and  shall 
have  no  claim  for  remuneration,  and  may  be  removed 

(«)  Stat.  46  k  47  Vict.  c.  o2,  s.  74;  Bankruptcy  Rules,  1886,  Xos 
340,  341. 
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from   his  office  by  the  Board   of   Trade,  and   sliall  be 
liable  to  pay  any  expenses  occasioned  by  reason  of  his 
default  (6).     And  no  trustee  in  a  bankruptcy  or  under  Trustee  not 
any  composition  or  scheme  of  arrangement  shall  pay  any  'i-^^'^'f  ^^^'^ 
sums  received  by  him  as  trustee  into  his  private  banking  account. 
account  (c). 

Every  trustee  in  bankruptcy  is  required  to  record  all  Trustee's 
proceedings  and  all  such  matters  as  may  be  necessary  to  account 
give  a  correct  view  of  his  administration  of  the  estate 
in  a  "  Record  Book ; "  and  to  enter  his  receipts  and 
payments  in  a  "Cash  Book  "  (cZ).     He  is  required  to 
submit  these  books  with  all  requisite  vouchers  to  the 
committee   of  inspection,  when  required,  and  not  less 
than  once  every  three  months  (e).     The  committee  of -^^u^^it 'oy 
inspection  are  required  to  audit  the  trustee's  accounts  inspection 
once  at  least  every  three  months  (/).    Every  six  months  Audit  by 
the  trustee  is  required  to  send  accounts  in  the  pre-  '^^.^lli,.  " 
scribed  form  to  the  Board  of  Trade,  who  are  required 
to  cause  the  same  to  be  audited  (g).     And  once  every  Annual  state- 
year  the  trustee  is  required  to  transmit  to  the  Board  of  ceedin^s. 
Trade   a   statement   showing   the   proceedings   in  the 
bankruptcy  up  to  the  date  of  the  statement,  containing 
the  prescribed  particulars,  and  made  out  in  the  pre- 
scribed form(/i).     And  the  Board  of  Trade  are  required 
to  cause  the  statements  so  transmitted  to  be  examined, 
and  to  call  the  trustee  to  account  for  any  misfeasance, 
neglect,   or  omission  which    may  appear    on  the  said 
statements  or  in  his  accounts   or  otherwise  ;  and  the 
Board  may  require  the  trustee  to  make  good  any  loss 
which  the  estate  of  the  bankrupt  may  have  sustained 
by  the  misfeasance,  neglect,  or  omission  (i). 

The  money  which  is  derived  from  the  realization  of  Distribution 

(b)  Sect.  74,  sub-s.  8.  (/)  Rule  288. 

(c)  Sect.  75.  Ig)  Sect.  78  ;  Pailes  289—291. 

(d)  Sect.  80  ;  Rules  285,  286.  (h)  Sect.  81,  sub-s.  1. 
(c)  Rule  287.  {i)  Sect.  81,  sub-s.  2. 

P  2 
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of  liiinkrupt' 
proiH-rty. 


Di'i'laiiitioii 
ami  (listrilm- 
tioii  of 
dividend.'-. 


Joint  and 

separate 

dividend.s. 


Provision  for 
creditors 
residing  at  n 
distance,  &c. 


the  property  of  a  bankrupt  is  distributed  amongst  those 
of  his  creditors  Avho  have  proved  their  debts.  The  dis- 
tribution of  a  bankrupt's  property  is  now  regulated  by 
the  following  enactments  : — 

(Sect.  58,  sub-s.  1)  Subject  to  the  retention  of  such  sums  as 
may  be  necessary  for  the  costs  of  administration,  or  otherwise, 
the  trustee  shall,  with  all  convenient  speed,  declare  and  dis- 
tribute dividends  amongst  the  creditors  who  have  proved  their 
debts. 

(Sub-s.  2)  The  first  dividend,  if  any,  shall  be  declared  and 
di.stributed  within  four  months  after  the  conclusion  of  the  first 
meeting  of  creditors  {h),  unless  the  trustee  satisfies  the  com- 
mittee of  inspection  that  there  is  sufficient  reason  for  postponing 
the  declaration  to  a  later  date. 

(Sub-s.  3)  Subse(iuent  dividends  shall,  in  the  absence  of 
sufficient  reason  to  the  contrary,  be  declared  and  distributed  at 
intervals  of  not  more  than  six  months. 

(Sub-s.  4)  Before  declaring  a  dividend  the  trustee  shall  cause 
notice  of  his  intention  to  do  so  to  be  gazetted  in  the  prescribed 
manner,  and  shall  also  send  reasonable  notice  thereof  to  each 
creditor  mentioned  in  the  bankriipt's  statement  {I)  who  has  not 
])roved  his  debt. 

(Sub-s.  5)  When  the  trustee  has  declared  a  dividend  he  shall 
send  to  each  creditor  who  has  proved  a  notice  showing  the 
amount  of  the  dividend  and  when  and  how  it  is  payable,  and  a 
statement  in  the  prescribed  form  as  to  the  particulars  of  the 
estate  (m). 

(Sect.  59,  sub-s.  1)  Where  one  partner  of  a  firm  is  adjudged 
bankrupt,  a  creditor  to  whom  the  bankrupt  is  indebted  jointly 
with  the  other  partners  of  the  firm,  or  any  of  them,  shall  not 
receive  any  dividend  out  of  the  separate  property  of  the  bank- 
rupt until  all  the  separate  creditors  have  recei^'ed  the  full 
amount  of  their  respective  debts  (;i). 

(Sect.  GO)  In  the  calculation  and  distribution  of  a  dividend 
the  trustee  shall  make  provision  for  debts  provable  in  bank- 
ruptcy appearing  from  the  bankrupt's  statements,  or  otherwise, 
to  be  due  to  persons  resident  in  places  so  distant  from  the  place 
where  the  trustee  is  acting  that  in  the  ordinary  course  of  com- 
munication they  have  not  had  sufficient  time  to  tender -their 
proofs,   or  to  establish  them  if  disputed,   and  also   for   debts 


{k)  Ante,  p.  191. 

(l)  Ante,  p.  191. 

(m)  See  Rule  232. 

(7i)  Stats.  32  &  33  Vict.  c.   71, 


s.  103  ;  12  &  13  Vict.  c.  106, 
s.  140  ;  6  Geo.  IV.  c.  16,  s.  62, 
were  to  the  same  effect. 


OF    BANKRUPTCY.  '213 

provable  in  bankruptcy,  the  subject  of  claims  not  yet  deter- 
mined (o).  He  shall  also  make  provision  for  any  disputed 
proofs  or  claims,  and  for  the  expenses  necessary  for  the  ad- 
ministration of  the  estate  or  otherwise,  and,  subject  to  the 
foregoing  provisions,  he  shall  distribute  as  dividend  all  money 
in  hand. 

(Sect.  61)  Anj'  creditor  who  has  not  proved  his  debt  before  Right  of 
the  declaration  of  any  dividend  or  dividends  shall  be  entitled  to  j^ieditor  who^ 
be  paid  out  of  any  money  for  the   time  being  in  the  hands  of  ^^^^1,^.  j^gj-Qi-^. 
the  trustee  any  dividend  or  dividends  he  may  have  failed  to  declaration  of 
receive  before  that  money  is  applied  to  the  payment  of  any  'i  tlividend. 
future  dividend  or  dividends,  but  he  shall  not  be   entitled  to 
disturb  the  distribution  of  any  dividend  declared  before  his 
debt   was   proved    by  reason    that    he    has    not    participated 
therein  (j)). 

(Sect.  02)  Wlien  the  trustee  has  realized  all  the  property  of  Final 
the  bankrupt,  or  so  much  thereof  as  can,  in  the  joint  opinion  of  dividend. 
himself  and  of  the  committee  of  inspection,  be  realized  without 
needlessly  protracting  the  trusteeship,  he  shall  declare  a  final 
dividend,  but  before  so  doing  he  shall  give  notice  in  manner 
l^rescribed  (q)  to  the  persons  whose  claims  to  be  creditors  have 
been  notified  to  him,  but  not  established  to  his  satisfaction,  that 
if  they  do  not  establish  their  claims  to  the  satisfaction  of  the 
Court  within  a  time  limited  by  the  notice,  he  will  proceed  to 
make  a  final  dividend,  without  regard  to  their  claims.  After 
the  expiration  of  the  time  so  limited,  or,  if  the  Court  on  appli- 
cation by  any  such  claimant  grant  him  further  time  for  establish- 
ing his  claim,  then  on  the  expiration  of  such  further  time,  the 
property  of  the  bankrupt  shall  be  divided  among  the  creditors 
who  have  proved  their  debts,  without  regard  to  the  claims  of 
any  other  x)ersons. 

(Sect.  03)  No   action   for    a   dividend   shall   lie   against   the  No  action  for 
trustee,  but  if  the  trustee  refuses  to  pay  any  dividend  the  Coiirt  dividend, 
may,  if  it  thinks  fit,  order  him  to  pay  it,  and  also  to  pay  out  of 
his  own  money  interest  thereon  for  the  time  that  it  is  withheld, 
and  the  costs  of  the  application  (y). 

(Sect.  05)  The  bankrupt  shall  be  entitled  to  any  surplus  Right  of 
remaining  after  payment  in  full  of  his  creditors,  with  interest,  bankrupt 
as  by  this   Act   provided  (.s),  and    of   the   costs,  charges,  and  ^°  surplus. 

(o)  So  mucli  of  the  above  sec-  (r)  Stats.  32  &  33  Vict.  c.  71, 

tion  is  in  the  .same  words  as  stat.  s.  45  ;  12  &  13  Vict.  c.   106,  s. 

32  &  33  Vict.  c.  71,  s.  42.  190  ;    6  Geo.   IV.  c.  16,  s.   Ill  ; 

(p)  Substantially  in  the  same  and  49  Geo.   III.    c.  121,  s.   12, 

words  as  stat.  32  &  33  Vict.  c.  71,  were  similar  in  effect. 
s.  43.  (s)  See  sect.   40,    sub-s.  5,  set 

(2)  See  Rule  232.  out  below. 


.ji  I.  OF   CHOSES   IN   ACTION. 

i.xi.en8cs    of    tliu    proceedings    under    tlie    bankruptcy    peti- 
tion (0. 

All  at-i.ts  pai.l      III  tlic  iwymcnt  of  dividends  no  preference  is  given 

"'^'■"'''-^■-  on  accuunt  of  the  nature  of  the  debt,  whether  judgment 
dcl.t,  bond  debt,  specialty  or  simple  contract.  This  rule 
has  prevailed  in  bankruptcy  from  the  time  of  the  earliest 
bankruptcy  statutes  (it).  In  this  respect  the  Court  of  ' 
Clianeery,  to  which  the  jurisdiction  in  bankruptcy 
anciently  belonged,  followed   its  rule  that  equality  is 

inmi.  debts,  equity.  The  Crown,  however,  might  enforce  payment 
of  the  entire  debt  of  a  bankrupt  Crown  debtor,  not- 
withstanding the  bankrupt  laws  (.r).  But  the  Bank- 
ruptcy Act,  1883,  now  enacts  [y]  that,  save  as  therein 
provided,  the  provisions  of  the  Act  relating  to  the 
remedies  against  the  property  of  a  debtor  {z),  the 
priorities  of  debts  {a),  the  effect  of  a  composition  or 
scheme    of   arrangement  (6),  and  the  effect   of  a  dis- 

.hiiL'imnt.  charge  {c)  shall  bind  the  Crown.  By  the  statute  for 
extending  the  remedies  of  creditors,  a  judgment  debt, 
if  entered  up  one  year  at  least  before  the  bankruptcy, 
was  a  charge  in  equity  on  all  the  bankrupt's  real 
estate  {d).  But  this  was  altered  with  respect  to  all 
judgments  entered  up  after  the  29th  July,  1864,  the 
date  of  the  Act  to  amend  the  law  relating  to  future 

Rent.  judgments,  statutes  and  recognizances  (c).     The  land- 

lord of  a  bankrupt  might  always  distrain  for  his  rent, 
notwithstanding  an  act  of  bankruptcy  (/).  But  the 
Act  of  1825  provided  that  no  distress  for  rent  levied 

(/.)  Stats.  32  &  3.3  Vict.  c.  71,  {a)  See  sect.  40,  set  out  below, 

s.  45  ;    12  &  13  Vict.  c.  106,  s.  \h)  See  sects.  18  (sub-s.  8),  19, 

197  ;  6  Geo.   IV.   c.    16,  s.   132  ;  ante,  pp.  192—195. 
ami   13   Eliz.    c.   7,    «.    4,    Avere  (c)  See  sect.  30,  set  out  below, 

.similar  in  eflect.  \d)  Stat.    1  &  2  Vict.   c.  110, 

(m)  See  Stat.   21  Jac.    I.  c.  19,  s.  13  ;  Ex  parte  Boyle,  3  De  Gex, 

s.  9  ;  2  Black.  Comm.  487.  M.    k  G.    515  ;    -S-.    C,  17  Jur. 

{x)  Anon.,  1  Atk.  262  ;    stat.  979. 
32  &  33  Vict.  c.  71,  s.  49.  (c)  Stat.    27  &  28  Vict.  c.  112, 

(2/)  Stat.  46  &  47  Vict.  c.  52,  s.  1. 
s-  150.  (/)  Ex  parte  Phmimcr,  1  Atk. 

(s)  See  sect.  9,  ante,  p.  189.  103 ;  2  Black.  Comm.  487. 
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after  an  act  of  bankruptcy  upon  the  goods  of  any  bank- 
rupt should  be  available  for  more  than  one  year's  rent, 
accrued  prior  to  the  date  of  the  commission  (g).  And 
the  subsequent  bankruptcy  statutes  have  contained  pro- 
visions to  the  same  effect  (h).  The  following  provisions  Priority  of 
of  the  Act  of  1883  now  regulate  the  satisfaction  of^^^Qf  1333 
claims  against  a  bankrupt  : — 

(Sect.  4U,  sub-s.  1)  In  the  distribution  of  the  property  of  a 
bankrui:)t  there  shall  be  paid  in  priority  to  all  other  debts, — 

(a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  Rates  and 

at  the  date  of  the  receiving  order,  and  having  become  taxes. 
due  and  payable  within  twelve  months  next  before 
such  time,  and  all  assessed  taxes,  land  tax,  property  or 
income  tax,  assessed  on  him  up  to  the  5th  day  of  April 
next  before  the  date  of  the  receiving  order,  and  not 
exceeding  in  the  whole  one  year's  assessment ; 

(b)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  Wages. 

services  rendered  to  the  bankruj^t  during  four  months 
before  the  date  of  the  receiving  order,  not  exceeding 
fifty  pounds  ;  and 

(c)  All  wages  of  any  labourer  or  workman,  not  exceeding  fifty- 

pounds,  whether  payable   for   time   or   piecework,  in 
respect  of  services  rendered  to  the  bankrupt  during 
four  months  before  the  date  of  the  receiving  order, 
provided  always  that  where  any  labourer  in  husbandry- 
has   entered   into   a   contract   for  the   payment   of   a 
portion  of  his  wages  in  a  lump  sum  at  the  end  of  the 
year  of  hiring,  he  shall  have  priority  in  respect  of  the 
whole    of    such    sum,  or    of    a   part    thereof    as    the 
Court  may  decide  to  be  due  under  the  contract  pro- 
portionate to  the  time  of  service,  up  to  the  date  of  the 
receiving  order  (i). 
(Sub-s.  2)  The   foregoing   debts   shall  rank  equally  between 
themselves,  and  shall  be  paid  in  full,  unless  the  property  of  the 
bankrupt  is  insufficient  to  meet  them,  in  which  case  they  shall 
abate  in  equal  proportions  between  themselves  (/;). 

(g)  Stat.  6  Geo.  IV.  c.  16,  s.  74.  (/,)  Stat.   -32  &  33  Vict.   c.   71, 

(h)  See  stats.    12  &  13  Vict.  c.  s.    32,    was   to    the   same   effect. 

106,  s.  129  ;  32  &,  33  Vict.  c.  71,  For  the  previous  law,  see  stats. 

s.  34 ;  and  46  &  47  Vict.   c.   52,  24  &  25  Vict.  c.  134,  s.   156  ;  12 

s.  42,  set  out  below.  &  13  Vict.  c.  106,  ss.  166—169  ; 

{i)  Stat.   49  &  50  Vict.  c.   2S,  6  Geo.  IV.  c.  16,  s.  48. 
.  3. 
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(Sub-s.  3)  In  tlie  case  of  partners  the  joint  estate  shall  be 
applicablo  in  tlio  lirst  instance  in  payment  of  their  joint  debts, 
iind  tlic  separate  estate  of  each  partner  shall  be  applicable  in 
the  lirst  instance  in  payment  of  his  separate  debts.  If  there  is 
a  surplus  of  the  separate  estates  it  shall  be  dealt  with  as  pai-t  of 
tlie  joint  estate.  If  there  is  a  surplus  of  the  joint  estate  it  shall 
be  dealt  with  as  part  of  the  respective  separate  estates  in 
proportion  to  the  right  and  interest  of  each  partner  in  the 
joint  estate. 

(Sub-s.  4)  Subject  to  the  provisions  of  this  Acts  all  debts 
proved  in  the  bankruptcy  shall  be  paid  jxiri  passu  (I). 

(Sub-s.  5)  If  there  is  any  surplus  after  payment  of  the  fore- 
going debts,  it  shall  be  applied  in  payment  of  interest  from  the 
date  of  the  receiving  order  at  the  rate  of  four  pounds  per  centum 
per  annum  on  all  debts  proved  in  the  bankruptcy. 
I'rcfirential  (Sect.  41,  sub-s.  1)  "Where  at  the  time  of  the  presentation  of 

claim  in  case  h^q  bankruptcy  petition  any  person  is  ajjprenticed  or  is  an 
(ifapin  entice-  j^j-^^jgig^j  clerk  to  the  banlcrupt,  the  adjudication  of  bankruptcy 
shall,  if  either  the  bankrupt  or  apprentice  or  clerk  gives  notice 
in  writing  to  the  trustee  to  that  effect,  be  a  complete  discharge 
of  the  indenture  of  apprenticeship  or  articles  of  agreement  ; 
and  if  any  money  has  been  paid  by  or  on  behalf  of  the  appren- 
tice or  clerk  to  the  bankrupt  as  a  fee,  the  trustee  may,  on  the 
application  of  the  apprentice  or  clerk,  or  of  some  person  on  his 
behalf,  pay  such  sum  as  the  trustee,  subject  to  an  appeal  to  the 
Court,  thinks  reasonable,  out  of  the  bankrupt's  property,  to  or 
for  the  use  of  the  apprentice  or  clerk,  regard  being  had  to  the 
amount  paid  by  him  or  on  his  behalf,  and  to  the  time  during 
wliich  he  served  with  the  bankrupt  under  the  indenture  or 
articles  before  the  commencement  of  the  bankruptcy,  and  to 
the  other  circumstances  of  the  case. 

(Sub-s.  2)  Where  it  appears  expedient  to  a  trustee,  he  may, 
on  the  a])plicati(jn  of  any  appi'entice  or  articled  clerk  to  the 
bankrupt,  or  any  person  acting  on  behalf  of  such  apprentice  or 
articled  clerk,  instead  of  acting  under  the  preceding  provisions 
of  this  section,  transfer  the  indenture  of  apprenticeship  or 
articles  of  agreement  to  some  other  person  (m). 

Troof  of  As  the  Lankrupt   was  discharcred  from  such  claims 

debts.  Ill 

only  as  had   been  or  might  have  been  proved  under 

the  bankruptcy,  elaborate  provisions  were  made  by  the 

{I)  Seeanfe,  pp.  141,  146,  1.50,  s.  33.  By  stats.  12  &  13  Vict.  c.  106, 

156,159,160.  s.  170,  aud  6  Geo.  IV.  0.16,8.49,  a 

{in)  Substantially  in  the  same  similar  preference  might  be  made 

words  as  Stat.  32  &  33  Vict.  o.  71,  in  the  case  of  an  apprentice  fee. 
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former  Acts  for  the  proof  of  as  many  demands  as  pos- 
sible. As  these  provisions  have  now  been  repealed,  it 
is  unnecessary  to  state  them.  The  present  Act  provides 
as  follows  : — 

(Sect.  37,  siib-s.  1)  Demands  in  the  nature  of  unliquidated  Description  of 
damages  arising  otherwise  than  by  reason  of  a  contract,  promise,  ^-^^^^  provable 
or  breach  of  trust,  shall  not  be  provable  in  bankruptcy.  runtcv 

(Sub-s.  2)  A  person  having  notice  of  any  act  of  bankruptcy 
.ivailable  against  the  debtor  shall  not  prove  under  the  order  for 
any  debt  or  liability  contracted  by  the  debtor  subsequently  to 
the  date  of  his  so  having  notice. 

(Sub-s.  3)  Save  as  aforesaid,  all  debts  and  liabilities,  present 
or  future,  certain  or  contingent,  to  which  the  debtor  is  subject 
at  the  date  of  the  receiving  order,  or  to  which  he  may  become 
subject  before  his  discharge  by  reason  of  any  obligation  incurred 
before  the  date  of  the  receiving  order,  shall  be  deemed  to  ])e 
debts  i)rovable  in  bankruptcy. 

(Sub-s.  4)  An  estimate  shall  bs  made  by  the  trustee  of  the 
value  of  any  debt  or  liability  provable  as  aforesaid,  which  by 
reason  of  its  being  subject  to  any  contingency  or  contingencies, 
or  for  any  other  reason,  does  not  bear  a  certain  value. 

(Sub-s.  6)  Any  person  aggrieved  by  any  estimate  made  by  the 
trustee  as  aforesaid  may  appeal  to  the  Coui-t. 

(Sub-s.  6)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  incapable  of  being  fairly  estimated,  the  Court 
may  make  an  order  to  that  eflect,  and  thereupon  the  debt  or 
liability  shall  for  the  purposes  of  this  Act,  be  deemed  to  be  a 
debt  not  provable  in  bankruptcy. 

(Sub-s.  7)  If,  in  the  opinion  of  the  Court,  the  value  of  the 
debt  or  liability  is  capable  of  being  fairly  estimated,  the  Court 
may  direct  the  value  to  be  assessed,  before  the  Court  itself 
Avithout  the  intervention  of  a  jury,  and  may  give  all  necessary 
directions  for  this  purpose,  and  the  amount  of  the  value  when 
assessed  shall  be  deemed  to  be  a  debt  provable  in  bankruptcy. 

(Sub-3.  8)  "  Liability  "  shall  for  the  purposes  of  this  Act 
include  any  compensation  for  work  or  labour  done,  any  obliga- 
tion or  possibility  of  an  obligation  to  pay  money  or  money's 
worth  on  the  breach  of  any  express  or-  implied  covenant,  con- 
tract, agreement,  or  undertaking,  whether  the  breach  does  or 
does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of 
occurring  before  the  discharge  of  the  debtor,  and  generally  it 
shall  include  any  expi-ess  or  implied  engagement,  agreement,  or 
undertaking,  to  pay,  or  capable  of  resulting  in  the  payment  of 
money,  or  money's  worth,  whether  the  payment  is,  as  respects 


(listraiu  for 
rent 
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iiniciint  fixctl  or  iinli(iuidated  ;  as  respects  time,  present  or 
future,  certain  or  dependent  on  any  one  contingency  or  on 
two  or  more  contingencies  ;  as  to  mode  of  valuation  capable  of 
being  ascertained  by  tixed  rules,  or  as  matter  of  opinion  (vi). 
Mutnal  crc.lit  (Sect.  38)  Where  there  have  been  mutual  credits,  mutual 
uiiJ  sct-oll.  debts,  or  other  mutual  dealings  between  a  debtor  against  whom 
a  receiving  order  shall  be  made  under  this  Act,  and  any  other 
jierson  proving  or  clainiing  to  prove  a  debt  under  such  receiving 
order,  an  account  shall  be  taken  of  what  is  due  from  the  one 
party  to  the  other  in  respect  of  such  mutual  dealings,  and  the 
sum  due  from  the  one  party  shall  be  set  of!"  against  any  sum 
due  from  the  other  party,  and  the  balance  of  the  account  and 
no  more,  shall  be  claimed  or  paid  on  either  side  respectively  ; 
but  a  person  shall  not  be  entitled  under  this  section  to  claim 
the  benefit  of  any  set-off  against  the  property  of  a  debtor  in 
any  case  where  he  had  at  the  time  of  giving  credit  to  the  debtor 
notice  of  an  act  of  bankrujitcy  committed  by  the  debtor,  and 
available  against  him  (o). 
Powor  to  (Sect.  42,  sub-s.  1)  The  landlord  or  other  person  to  whom  any 

liindlord^to  ,.g„t  jg  ^^g  fj-Qj-u  tj^g  bankrupt,  may  at  any  time,  either  before 
or  after  the  commencement  of  the  bankruptcy,  distrain  upon 
the  goods  or  effects  of  the  bankrupt  for  the  rent  due  to  him 
from  the  bankrupt,  with  this  limitation,  that  if  such  distress 
for  rent  be  levied  after  the  commencement  of  the  bankruptcy 
it  shall  be  available  only  for  one  year's  rent  accrued  due  prior 
to  the  date  of  the  order  of  adjudication,  but  the  landlord  or 
other  person  to  whom  the  rent  may  be  due  from  the  bankrupt 
may  prove  under  the  bankruj^tcy  for  the  surplus  due  for  which 
the  distress  may  not  have  been  available  (})). 

(Sub-s.  2)  For  the  purposes  of  this  section  the  term  "  order 


(«)  This  section  is  .substantially  32  &  33  Yict.  c.  71,  s.  39;  stats, 

in  the  same  words  a.s  .stat.   32  &  12  &  13  Vict.  c.  106,  s.   171  ;  6 

33  Vict.  c.  71,  s.   31.     Ex   -parte  Geo.    IV.    c.    16,   s.    50,  and   46 

Waters,  re  Hoylc,  21  W.  R.  554  ;  Geo.  III.  c.  135,  s.  3,  were  to  the 

He  Sncczum,  ex  2}artc  Davis, 'i  Ch.  same    effect;    see    also    stat.     5 

1).  463  ;  £j;  parte  Bates,  re  Pan-  Geo.  II.  c.  30,  s.  28. 
ii'll,  11  Oh.  ]J.  914;  Emma  Silver  {j))  In  the  same  words  as  stat. 

Mining  Co.  v.  Grant,  17   Ch.   D.  32  &  33  Vict.   c.  71,  s.    34  ;  Ed: 

122  ;  Macfarlanc's  elaim,  ib.  337  ;  parte  Hale,  re  Bimis,   1   Ch.    D. 

y.'c  Bridges,    ib.    342;    Ex  parte  '2S5  ;  Ex  parte  Jackson,  re  Boives, 

Leslie,  re   Gnerrier,   20   Ch.    D.  14  Ch.  B.  725  ;  Ex  2)o.rte  Fiinnott, 

131  ;     iratson    v.    Hollidaj,    ib.  re  Kitchin,  18  Ch.    D.    226  ;  Ex 

780,  affirmed    31    W.    K.    536;  i)artc  Harrison,  re  Belts,  IS  Ch.]}. 

Jlobinson  v.  Ommammj,  22  Ch.  D.  127  ;  Ex  parte  Voisey,  re  Knight, 

2S5.  21    Ch.  1).   442  ;  Ex  parte  Hart 

(o)  See  Be  Gilles2)ie,  14  Q.  B.  D.  Dyke,  re  Morrish,  22  Ch.  D.  410. 

963.  _  This  section   is   substanti-  As  to  the  previous  law,  see  ante 

ally  in  the  same   words  as  stat.  ji.  214. 
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of  adjudication  "  shall  be  deemed  to  include  an  order  for  the 
administration  of  the  estate  of  a  debtor  whose  debts  do  not 
exceed  fifty  pounds,  or  of  a  deceased  person  who  dies  insolvent. 

The  rules  of  the  Act  of  1883  with  respect  to  the  Rules  as  to 
mode  of  proving  debts,  the  right  of  proof  by  secured 
and   other   creditors,   the    admission   and  rejection   of 
proofs  and  other  matters  connected  with  proof  of  debts 
are  contained  in  the  second  schedule  to  the  Act  (q). 

By  these  rules  a  debt  may  be  proved  by  delivering  or  sending 
through  the  post  in  a  prepaid  letter  to  the  official  receiver,  or, 
if  a  trustee  has  been  appointed,  to  the  trustee,  an  affidavit 
verifying  the  debt  (r).  The  affidavit  must  be  in  the  prescribed 
form  (s).  If  a  secured  creditor  realizes  his  security,  he  may 
prove  for  the  balance  due  to  him,  after  deducting  the  net 
amount  realized  (t).  If  a  secured  creditor  surrenders  his  Secured 
security  to  the  official  receiver  or  trustee  for  the  general  benefit  creditor, 
of  the  creditors,  he  may  prove  for  his  whole  debt  (h).  If  a 
secured  creditor  does  not  either  realize  or  sm-render  his  secu- 
rity, he  shall,  before  ranking  for  dividend,  state  in  his  proof 
the  particulars  of  his  security,  the  date  when  it  was  given,  and 
the  value  at  which  he  assesses  it,  and  shall  be  entitled  to  receive 
a  dividend  only  in  respect  of  the  balance  due  to  him  after 
deducting  the  value  so  assessed  (;*•).  Where  a  seciurity  is  so 
valued  the  trustee  may  at  any  time  redeem  it  on  payment  to 
the  creditor  of  the  assessed  value.  If  the  trustee  is  dissatisfied 
with  the  value  at  which  a  security  is  assessed,  he  may  require 
that  the  property  comprised  in  any  security  so  valued  be  oflered 
for  sale  at  such  times  and  on  such  terms  and  conditions  as  may 
be  agreed  on  between  the  creditor  and  the  trustee,  or  as,  in 
default  of  such  agreement,  the  Court  may  direct.  If  the  sale 
be  by  public  auction  the  creditor,  or  the  trustee  on  behalf  of 
the  estate,  may  bid  or  pvuxhase.  Provided  that  the  creditor 
may  at  any  time,  by  notice  in  writing,  require  the  trustee  to 
elect  whether  he  will  or  will  not  exercise  his  power  of  redeeming 
the  security  or  requiring  it  to  be  realized,  and  if  the  trustee 
does  not,  within  six  months  after  receiving  the  notice,  signify 
in  writing  to  the  creditor  his  election  to  exercise  the  power,  he 
shall  not  be  entitled  to  exercise  it ;  and  the  equity  of  redemp- 

{q)  See  stat.  46  &  47  Vict.  c.  52,  liankruptcy  Rules,  1886,  No.  219. 

s.   a9  ;  Bankruptcy  Kules,    1886,  (t)  Sched.  2,  rule  9. 

Nos.  219—231.  (m)  IOM.  rule  10. 

(/•)  Sched.  2,  rule  2.  {x)  Ibid,  rule  11. 

(*)  See   sched.    2,   rules   3—8  ; 
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tion,  or  any  other  interest  in  the  property  comprised  in  the 
security  which  is  vested  in  the  trustee,  shall  vest  in  the  creditor, 
and  the  aniount  of  his  debt  shall  be  reduced  by  the  amount  at 
which  the  security  has  been  valued  (//).  If  a  secured  creditor 
does  not  comply  with  the  rules  of  the  Act  he  is  to  be  excluded 
from  all  share  in  any  dividend  (~).  The  following  rules  of  the 
second  schedule  to  the  Act  are  also  important  : — 
Proof  in  (^^''^c  18)  If  a  debtor  was  at  the  date  of  the  receiving  order 

respect  of         liable  in  respect  of  distinct  contracts  as  a  member  of  two  or 
aibtiuct  jiiore  distinct  lirms,  or  as  a  sole  contractor,  and  also  as  member 

contructs.  ^^  ^  ^^^^^  ^j^^  circumstance  that  the  firms  are  in  whole  or  in 
part  composed  of  the  same  individuals,  or  that  the  sole  con- 
tractor is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  in  res^ject  <;f  the  contracts,  against  the  properties  re- 
spectively liable  on  the  contracts  (a). 
rciioilinil  (Rule   11»)  "NVhen   any  rent   or   other   payment   falls   due   at 

l>;iymoiits.  stated  periods,  and  the  receiving  order  is  made  at  any  time 
other  than  one  of  those  periods,  the  person  entitled  to  the  rent 
or  payment  may  prove  for  a  propoitionate  part  thereof  up  to 
the  date  of  the  order  as  if  the  rent  or  payment  grew  due  from 
day  to  day  (b). 
Iiitoirst.  (Rule  20)  On  any  debt  or  sum  certain,  payable  at  a  certain 

time  or  otherwise,  whereon  interest  is  not  reserved  or  agreed 
for,  and  which  is  overdue  at  the  date  of  the  receiving  order  and 
provable  in  bankruptcy,  the  creditor  may  prove  for  interest 
at  a  rate  not  exceeding  four  per  centum  per  annum  to  the  date 
of  the  order  from  the  time  when  the  debt  or  sum  was  payable, 
if  the  debt  or  sum  is  payable  by  virtue  of  a  written  instrument 
at  a  certain  time,  and  if  payable  otherwise,  then  from  the  time 
when  a  demand  in  writing  has  been  made  giving  the  debtor 
notice  that  interest  will  be  claimed  from  the  date  of  the  demand 
until  the  time  of  payment  (c). 
Debt  payable  (Rule  21)  A  creditor  may  prove  for  a  debt  not  payable  when 
at  a  future  the  debtor  committed  an  act  of  bankruptcy  as  if  it  were  payable 
l)resently,  and  may  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  at  the 
rate  of  five  pounds  per  centum  per  annum  computed  from  the 
declaration  of  a  dividend  to  the  time  when  the  debt  would 
have  become  payable,  according  to  the  terms  on  which  it  was 
contracted  {d). 

(y)  Ibid,  rule  12.  {h)  Substantially  in    the    same 

(=)  Ibid,  rule  16.  words  as  stat.  32  &  33  Vict.  c.  71, 

(a)  Substantially  in  the   same  s.  35. 

words  as  stat.  32  &  33  Vict.  c.  71,  (c)  See  ante,  p.  160. 

s.   37  ;  see  JBanco  de  Portugal  v.  {d)  Stats.  12  &  13  Met.  c.  106, 

WaddcU,  5  App.  Cas.  161.  s.  172  ;  6  Geo.   IV.  c.  16,  s.   51  ; 


time. 
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As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being 
adjudged  bankrupt,  his  assignees  (e),  when  appointed, 
became  entitled  to  all  the  real  and  personal  estate  of 
which  he  was  possessed  at  the  hour  when  he  committed 
the  act(/)  ;  thougli  the  legal  estate  in  the  bankrupt's 
lands  remained  vested  in  him  until  conveyed  to  the 
assignees  by  their  appointment  ((/).  The  title  of  the  The  title  of 
assignees,  it  was  said,  related  back  to  the  act  of  bank-  ^^^^  assignee.-^ 

^  .  related  back 

ruptcy.     The  consequences  of  this  rule  were  formerly  to  the  act  of 

very  serious,  as  man}^  hoiid  fide  transactions  were  over-  ^'^^^'^''^P'^^y- 
turned  in  consequence  of  an  act  of  bankruptcy  having 
been  committed  by  one  of  the  parties  without  the 
knowledge  of  the  other.  But  after  several  partial  Former 
remedies  (h),  it  was  enacted  by  the  Act  of  1849,  that  <^"'^°*i»ent. 
all  payments  really  and  bond  Jide  made  by  any  bank- 
rupt, or  by  any  person  on  his  behalf,  before  the  filing 
of  a  petition  for  adjudication  of  bankruptcy,  and  all 
payments  really  and  bond  Jide  made  to  any  bankrupt 
before  the  filing  of  such  petition,  and  all  conveyances 
by  any  bankrupt  bond  fide  made  and  executed  before 
the  filing  of  such  petition,  and  all  contracts,  dealings 
and  transactions  by  and  with  any  bankrupt  really  and 
bond  Jide  made  and  entered  into  before  the  filing  of  such 
petition,  and  all  executions  and  attachments  against  the 
lands  and  tenements  of  any  bankrupt  bond  Jide  executed 
by  seizure,  and  all  executions  and  attachments  against 
the  goods  and  chattels  of  any  bankrupt  bo7id  fide  exe- 
cuted and  levied  by  seizure  and  sale  before  the  filino-  of 


49  Geo.  III.  c.  121,  s.  9,  -were  to  Western  Eailway  Company,  1  Q. 

the   like   effect.      This   provisinn  B.  .^1. 

was    first     introduced    into     the  {g)   Doc  d.  Esdaile  v.  Mitchell,  2 

bankruptcy  law  by  stat.  7  Geo.  I.  Mau.  &  Selw.  446.     See  ante,  p. 

0.    31,   as    to    debts    secured  by  196. 

bills,   bonds,  notes,  or  other  per-  {h)  Stat.   46   Geo.    III.   c.  135, 

sons'  securities.  s.  1  ;  49  Geo.  III.  c.  121,  s.  2  ;  56 

(e)  See  ante,  p.  196.  Geo.  III.  c.  137,  s.  1  ;  6  Geo.  lY. 

(/)  T/wmrLi  V.  Dcmngcs,  2  Bar.  c.  16,  ss.  81,  82,  84  ;  2  &  3  Vict 

&   Aid.     586;    Eoicch    v.     Great  c.  11,  s.  12  ;  2  &  3  Vict.  c.  29 
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such  petition,  should  be  deemed  to  be  valid,  notwith- 
stuudincr  any  prior  act  of  bankruptcy  by  such  bankrupt 
,oinn.il?c(l  :  provided  the  person  so  dealing  with  or 
paying  to  or  being  paid  by  such  bankrupt,  or  at  whose 
suit  or  on  whose  account  such  execution  or  attachment 
should  have  issued,  had  not  at  the  time  of  such  pay- 
ment, conveyance,  contract,  dealing  or  transaction,  or 
at  the  time  of  executing  or  levying  such  execution  or 
attachment,  or  at  the  time  of  making  any  sale  there- 
under, notice  of  any  prior  act  of  bankruptcy  by  him 
committed  (i).  The  effect  of  this  enactment  was  to 
substitute  the  filing  of  the  petition  for  adjudication  for 
the  «c^  of  bankruptc}^  so  far  as  respects  all  persons 
dealing  and  acting  hondjide  and  Avithout  notice  of  the 

Provisions  of   act  of  bankruptcy.     The  Act  of  1SG9  contained  similar 

Act  of  I6(ji\;  pi-ovij^ions  (k)  for  the  protection  of  all  conveyances  of 
property  or  other  transactions  effected,  and  of  all  exe- 
cutions completed  in  good  faith,  without  notice  of  an 
available  act  of  bankruptcy,  before  the  date  of  the  order 

Present  pio-    of  adjudication.     On  this  suljject  the  Bankruptcy  Act, 

Yisious.  -j^t^g.^  ^^^^  ^_^Q^y  provides  as  follows  : — 

llelation  back  (Sect.  43)  The  bankruptcy  of  a  debtor,  whether  the  same 
of  tnistee's  takes  place  on  the  debtor's  own  petition  or  upon  that  of  a 
^'  creditor  or  creditors,  shall  be  deemed  to  have  relation  back  to, 

and  to.  commence  at,  the  time  of  the  act  of  bankruptcy  being 
committed  on  which  a  receiving  order  is  made  against  him  ;  or, 
if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bank- 
ruptcy than  one,  to  have  relation  back  to,  and  to  commence  at, 
the  time  of  the  lirst  of  the  acts  of  banki'uptcy  proved  to  have 
been  committed  by  the  bankrupt  within  three  months  next  pre- 
ceding the  date  of  the  presentation  of  the  bankruptcy  petition  ; 
but  no  bankruptcy  petition,  receiving  order  or  adjudication  shall 
be  rendered  invalid  by  reason  of  any  act  of  bankruptcy  anterior 
to  the  debt  of  the  petitioning  creditor. 
Restiiction  of  (Sect.  45,  sub-s.  1)  Where  a  creditor  has  issued  execution 
rights  of  against  the  goods  or  lands  of  a  debtor,  or  has  attached  any  debt 

(i)  Stat.  12  &  13  Vict.  c.  10^5,       ss.  94,  95. 
s.  133.  {I)  Stat.  46  &  17  Vict.  c.  52. 

(k)  Stat.  32  &  33  Vict.  c.   71, 
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due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  creditor  under 
execution  or  attachment  against  the  trustee  in  bankruptcy  of  •execution  or 
the  debtor,  unless  he  has  comjDleted  the  execution  or  attach- 
ment before  the  date  of  the  receiving  order,  and  before  notice 
of  the  presentation  of  any  bankruptcy  petition  by  or  against  the 
debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy 
by  the  debtor. 

(Sub-s.  2)  For  the  purposes  of  this  Act,  an  execution  against 
goods  is  completed  by  seizure  and  sale  ;  an  attachment  of  a  debt 
is  completed  by  receipt  of  the  debt  (m)  ;  and  an  execution 
against  land  is  completed  by  seizure  (n),  or,  in  the  case  of  an 
equitable  interest,  by  the  appointment  of  a  receiver. 

(Sect.  46,  sub-s.  1)  Where  the  goods  of  a  debtor  are  taken  in  Duties  of 
execution,  and  before  the   sale  thereof,  notice  is  served  on  the  sheritl'  as  to 
sheriff  that  a  receiving  order  has  been  made  against  the  debtor,  n'^'^^^  taken 
the  sheriff  shall,  on  request,   deliver  the  goods  to  the  official 
receiver  or  trustee  under  the  order,  but  the  costs  of  the  execu- 
tion shall  be  a  charge  on  the  goods  so  delivered,  and  the  official 
receiver  or  trustee  may  sell  the  goods,   or  an  adequate  part 
thereof,  for  the  i:)iirpose  of  satisfying  the  charge. 

(Sub-s.  2)  Where  the  goods  of  a  debtor  are  sold  under  an 
execution  in  respect  of  a  judgment  for  a  sum  exceeding  twenty 
pounds,  the  sheriff  shall  deduct  the  costs  of  the  execution  fi'om 
the  proceeds  of  sale,  and  retain  the  balance  for  fourteen  days, 
and  if  within  that  time  notice  is  served  on  him  of  a  bankruptcy 
petition  having  been  presented  against  or  by  the  debtor,  and 
the  debtor  is  adjudged  bankrupt  thereon  or  on  any  other 
petition  of  which  the  sheriff"  has  notice,  the  sheriff  shall  pay 
the  balance  to  the  trustee  in  the  bankruptcy,  who  shall  be 
entitled  to  retain  the  same  as  against  the  execution  creditor, 
but  otherwise  he  shall  deal  with  it  as  if  no  notice  of  the  pre- 
sentation of  a  bankruptcy  petition  had  been  served  on  him  (o). 

(Sub-s.  3)  An  execution  levied  by  seizure  and  sale  on  the 
goods  of  a  debtor  is  not  invalid  by  reason  only  of  its  being  an 
act  of  bankruptcy,  and  a  person  who  purchases  the  goods  in 
good  faith  under  a  sale  by  the  sheriff  shall  in  all  cases  acquire  a 
good  title  to  them  against  the  trustee  in  banla'uptcy. 

(Sect.  47,  sub-s.  1)  Any  settlement   of  property  not  being  a  Avoidance  of 
settlement  made  before  and  in  consideration  of  marriage,  or  voluntary 
made  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  settlements. 

{m)  See  Butler  v.  Wearing,  17  sub-section,    but    only    applying 

Q.  B.  D.  182.  in    the    case     of    an     execution 

(w)  See  He  Hohson,  33  Cli.   D.  against  the  goods  of  a  trader  for 

493.  a  sum  exceeding  50^.  :   see  stat. 

(o)  The  Act  of  1869  contained  32  &  33  Vict.  c.  71,  s.  87. 
a  provision  similar  to  the  above 
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and  for  viiluublo  consideration,  or  a  settlement  made  on  or  for 
tlie  wife  or  cliildren  of  the  settlor  of  property  wliich  has 
iiccnicd  tu  tlie  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in  the  bankruptcy, 
and  shall,  if  the  settlor  becomes  bankrupt  at  any  subse(iuent 
time  within  ten  years  after  the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  unless  the  parties  claim- 
ing under  the  settlement  can  prove  that  the  settlor  was  at  the 
time  of  making  the  settlement  able  to  pay  all  his  debts  without 
tlic  aid  of  the  property  comprised  in  the  settlement,  and  that 
the  interest  of  the  settlor  in  such  jiroperty  had  passed  to  the 
trustee  of  such  settlement  on  the  execution  thereof  (p). 

(Sub-s.  2)  Any  covenant  or  contract  made  in  consideration  of 
marriage,  for  the  future  settlement  on  or  for  the  settlor's  wife 
or  children  of  any  money  or  property  wherein  he  had  not  at  the 
date  of  his  marriage  any  estate  or  interest,  Avhether  vested  or 
contingent  in  possession  or  remainder,  and  not  being  money  or 
property  of  or  in  right  of  his  wife,  shall,  on  his  becommg 
bankrupt  before  the  property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  the  contract  or  covenant,  be  void 
against  the  trustee  in  the  bankruptcy  {q). 

(Sub-s  3)  "  Settlement "  shall  for  the  purposes  of  this  sectioji 

include  any  conveyance  or  transfer  of  property  (r). 

AvoiJance  of        (Sect.  48,  sub-s.  1)  Every  conveyance  or  transfer  of  property, 

]>references  in   or  charge  thereon  made,  every  payment  made,  every  obligation 

certain  cases,    incurred,  and  every  judicial  proceeding  taken  or  suffered  by  any 

person  unable  to  pay  liis  debts  as  they  become  due  from  his  own 

money  in  favour  of  any  creditor,  or  any  person  in  trust  for  any 

creditor,  with  a  view  of  giving  such  creditor  a  preference  over 

the  other  creditors,  shall,  if  the  person  making,  taking,  paying, 

or  suflering  the  same  is  adjudged  bankrupt  on  a  bankruptcy 

petition  presented  witliin  three  months  after  the  date  of  making, 

taking,  paying,  or  suflering  the  same,  be  deemed  fraudulent  and. 

void  as  against  the  trustee  in  the  bankruptcy. 

(Sub-s.  2)  This  section  shall  not  aflect  the  rights  of  any  person 


ip)  Ex  parte  Mercer,  17  Q.  B. 
D.  290.  Sec  Ex  parte  Huxtallc,  re 
Conibccr,  2  Ch.  D.  54  ;  Ex  parte 
Hillman,  re  Pumfrey,  10  Ch.  D. 
622  ;  Ex  parte  Russell,  re  Butter- 
icorth,  19  Ch.  D.  5S8,  decided  on 
Stat.  32  &  33  Vict.  c.  71,  s.  91. 

[q)  Ex  parte  Bishop,  re  Tonnics, 
L.  R.,  8  Ch.  718  ;  Ex  2Mrte  Bol- 
land,  re  Clint,  L.  E.,  17  Eq.  116  ; 
Jie  Andreics'  Trusts,  7  Ch.  D.  635, 


decided  on   stat.    32  &  33  Vict, 
c.  71    s.  91. 

(r)  See  lie  Player,  15  Q.  B.  D, 
682.  The  Act  of  1869  contained 
provisions  similar  to  those  of  the 
above  section,  but  applying  only 
to  traders  ;  see  stat.  32  &  33  Vict, 
c.  71,  s.  91,  ante,  p.  176  ;  Ex 
parte  I)av:son,  L.  l!.,  19  Eq. 
433. 
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making   title   in   good    faith    and    for  valuable    consideration 
through  or  luider  a  creditor  of  the  bankrupt  (s). 

(Sect.  49)  Subject  to  the  foregoing  provisions  of  this  Act  with  Protection  of 
respect  to  the  effect  of  bankruptcy  on  an  execution  or  attach-  transactions 
laent,  and  with  respect  to  the  avoidance  of  certain  settlements  ^vithout 
and  preferences,  nothing  in  this  Act  shall  invalidate,  in  the  case  notice. 
of  a  bankruptcy — 

(a.)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 
(b.)  Any  payment  or  delivery  to  the  bankrupt, 
(c. )  Any  conveyance  or  assignment  by  the  bankrupt  for  valu- 
able consideration, 
(d.)  Any  contract,    dealing,  or  transaction  by  or  with   the 

bankrupt  for  valuable  consideration  : 
Provided  that   both   the   following  conditions  are  complied 

with,  namely — 
(1.)  The  payment,  delivery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction,  as  the  case  may  be, 
takes  place  before  the  date  of  the  receiving  order  ;  and 
(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom 
the  payment,  delivery,  conveyance,  assignment,  con- 
tract, dealing,  or  transaction  was  made,  executed,  or 
entered  into,  has  not  at  the  time  of  the  payment, 
delivery,  conveyance,  assignment,  contract,  dealing, 
or  transaction,  notice  of  any  available  act  of  bankruptcy 
committed  by  the  bankrupt  befoi*e  that  time. 

If  the  bankrupt  had  duly  surrendered  and  conformed  The  certifi- 
to  the  bankrupt  law,  he  was  formerly  entitled  to  a  certi- 
ficate of  conformity,  by  which  he  was  discharged  from 
all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  made  provable  under  the 
bankruptcy  (t).  Formerly  the  certificate  was  required 
to  be  signed  by  a  given  proportion  of  the  creditors  (u)  ; 
but,  by  an  Act  of  the  year  1842,  and  the  Act  of 
1849,  the  Court  was  constituted  the  sole  judge  of  any 
objections   which   might   be   made    by    any   creditors 

{s)  The   above   section  is  sub-  Griffith,  re  Wilcoxon,  23  Ch.   D. 

stautially  in  the   same  words  as  69,  decided  upon  that  enactment. 
Stat.   32  &  33  Vict.  c.  71,  s.  92  ;  {t)  Stats.    5  Geo.  II.  c.   30,  ss. 

.see  Ex  parte  Graven,   L.    E.,   10  7,  10  ;  6  Geo.  IV.  c.   16,  ss.  121, 

Eq.  648;  Ex  parte  Tempest,  L.R.,  122;  12  &   13  Vict.    c.   106,   ss. 

8  Ch.  70 ;  Butcher  v.  Stead,  L.  R.,  199,  200. 

7  H.  L.  839  ;  Ex  parte  Hall,  re  {u)  Stats.   5  Geo.   II.   c.  30,  s. 

Gooper,  19  Ch.  D.  580  ;  Ex  parte  10  ;  6  Geo.  IV.  c.  16,  s.  122. 

W.P.P.  Q 
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agiilnst  allowiuL,^  tlic  certificate;  and  the  Court  miglit 
either  allow  the  same  or  refuse  or  suspend  the  allow- 
ance thereof,  or  annex  such  conditions  thereto  as  the 
justice  of  the  case  might  require  (x).  The  certificates 
were  by  the  Act  of  1849  divided  into  three  classes.  If 
the  bankruptcy  had  arisen  from  unavoidable  losses  and 
misfortunes,  the  bankrupt  was  entitled  to  a  certificate  of 
the  first  class.  If  the  bankruptcy  had  not  ivholbj  arisen 
from  unavoidable  losses  and  misfortunes,he  was  entitled 
to  a  certificate  of  the  second  class.  And  if  the  bank- 
ruptcy had  not  arisen  from  unavoidable  losses  or  misfor- 
tunes, he  was  only  entitled  to  a  certificate  of  the  third 
class  (y).  But  all  classification  of  certificates  was  abo- 
lished by  the  Bankruptcy  Act,  1861  (z)  ;  and  the  bank- 
rupt, if  he  had  properly  conducted  himself,  became 
Older  of  entitled  to  an  order  of  discharge,  which  discharged  him 
discharge.  ^^.^^^^  ^^i  debts,  claims  or  demands,  provable  under  his 
bankruptcy  (a).  Under  the  Act  of  1869  a  bankrupt 
might  also  obtain  an  order  of  discharge  upon  the  con- 
ditions specified  in  the  Act  (h).  An  order  of  discharge 
under  the  Act  of  1869  did  not  release  the  bankrupt 
from  any  debt  or  liability  incurred  by  means  of  any 
fraud  or  breach  of  trust,  nor  from  any  debt  or  liability 
whereof  he  had  obtained  forbearance  by  any  fraud,  but 
it  released  the  bankrupt  from  all  other  debts  provable 
under  the  bankruptcy,  with  the  exception  of  (1)  debts 
due  to  the  crown  (c),  and  (2)  debts  with  which  the 
bankrupt  stood  charged  at  the  suit  of  the  crown  or  of 
any  person  for  any  offence  against  a  statute  relating  to 
any  branch  of  the  i^ublic  revenue,  or  at  the  suit  of  the 
sheriff  or  other  public  officer  on  a  bail  bond  entered 
into  for  the  appearance  of  any  person  prosecuted  for 

(.r)  stats.  5  &  6  Yict.  c.  122,  s.  157. 
s.  39  ;  12  &  13  Vict.    c.   106,   s.  (a)  Sect.  161. 

198.  (b)  Stat.  32  &  33  Yict.  c.   71, 

(y)  Stat.  12  &  13  Vict.  c.  106,  s.  48. 
Sched.  Z.  (c)  See  ante,  p.  214. 

(=)  Stat.  24  &  25  Vict.  c.  134, 
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any  such  offence  (d).  The  Bankruptcy  Act,  1883  (c), 
contains  the  following  provisions  with  regard  to  the 
discharge  of  a  bankrupt  : — 

(Sect.  28,  sub-s.  1)  A  bankrupt  may,  at  any  time  after  being  Discharge  of 
adjudged  bankrupt,  apply  to  the  Court  for  an  order  of  discharge,  bankrupt, 
and  the  Court  shall  appoint  a  day  for  hearing  the  application, 
but  the  application  shall  not  be  heard  until  the  public  examina- 
tion of  the  bankrupt  is  concluded.     The  application  shall  be 
heard  in  open  Court  (/). 

(Sub-s.  2)  On  the  hearing  of  the  application  the  Court  shall 
take  into  consideration  a  re^Dort  of  the  official  receiver  as  to  the 
bankrupt's  conduct  and  affairs,  and  may  either  grant  or  refuse 
an  absolute  order  of  discharge,  or  suspend  the  operation  of  the 
order  for  a  specified  time,  or  grant  an  order  of  discharge  subject 
t(j  any  conditions  with  respect  to  any  earnings  or  income  which 
may  afterwards  become  due  to  the  bankrupt,  or  with  respect  to 
his  after-acquired  property  :  Provided  that  the  Court  shall  re- 
fuse the  discharge  in  all  cases  where  the  bankrupt  has  committed 
any  misdemeanor  under  this  Act,  or  Part  II.  of  the  Debtors 
Act,  1869,  or  any  amendment  thereof,  and  shall,  on  proof  of  any 
of  the  facts  hereinafter  mentioned,  either  refuse  the  order,  or 
suspend  the  operation  of  the  order  for  a  specified  time,  or  grant 
an  order  of  discharge,  subject  to  such  conditions  as  aforesaid. 
(Sub-s.  3)  The  facts  hereinbefore  referred  to  are — 
(a.)  That  the  bankrupt  has  omitted  to  keep  such  books  of 
account  as  are  usual  and  proper  in  the  business  carried 
on  by  him  and  as  sufficiently  disclose  his  business  trans- 
actions and  financial  position  within  the  three   years 
immediately  preceding  his  bankrujjtcy  : 
(b.)  That  the  bankrupt  has  continued  to  trade  after  knowing 

liimseK  to  be  insolvent  : 
(c.)  That  the  bankrupt  has  contracted  any  debt  provable  in 
the  bankruptcy,  without  having  at  the  time  of  con- 
tracting it  any  reasonable    or    probable    ground    (jf 
expectation  (proof  whereof  shall  lie  on  him)  of  beinf 
able  to  pay  it  : 
(d.)  That  the  bankrupt  has  brought  on  his  bankruptcy  by  rash 
and  hazardous  speculations  or  imjustifiable   extrava- 
gance in  living  : 
(e.)  That  the  bankrupt  has  put  any  of  his  ci'editors  to  unne- 
cessary expense  by  a  frivolous  or  vexatious  defence  to 
any  action  properly  brought  against  him  : 

(d)  Sect.  49.  (/)  See      Bankruptcy     Rules, 

(c)  Stat.  46  &  47  Vict.  c.  52.  1886,  No.  235. 

Q  2 
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(f.)  That  tlio  ]):iukrupt  lias  within  three  months  preceding  the 
date  of  the  receiving  order,   when  unable  to  pay  his 
debts  as  they  become  due,  given  an  undue  preference 
to  any  of  his  creditors  : 
(g.)  That  the  bankrupt  has  on  any  previous  occasion  been 
adjudged  bankrupt,  or  made  a  statutory  composition  or 
arrangenaent  with  his  creditors  : 
(h.)  That  the  bankrupt  has  been  guilty  of  any  fraud  or  frau- 
dulent breach  of  trust. 
(Sub-s.  4)  For  the  purposes  of  this  section  the  report  of  the 
ufiicial  receiver  shall  be  ^^''^rn^n  fade  evidence  of  the  statements 
therein  contained. 

(Sub-s.  5)  Notice  of  the  appointment  by  the  Court  of  the  day 
for  hearing  the  application  for  discharge  shall  be  published  in 
the  prescribed  manner  (g),  and  sent  fourteen  days  at  least  before 
the  day  so  appointed  to  each  creditor  who  has  proved,  and  the 
Court  may  hear  the  ofhcial  receiver  and  the  trustee,  and  may 
also  hear  any  creditor.  At  the  hearing  the  Court  may  put  such 
questions  to  the  debtor  and  receive  such  evidence  as  it  may 
think  fit. 

(Sub-s.  G)  The  Court  may,  as  one  of  the  conditions  referred 
to  in  this  section,  require  the  bankrupt  to  consent  to  judgment 
being  entered  agahist  him  by  the  official  receiver  or  trustee 
for  any  balance  of  the  debts  provable  under  the  bankruptcy 
which  is  not  satisfied  at  the  date  of  his  discharge  ;  but  in  such 
case  execution  shall  not  be  issued  on  the  judgment  without  leave 
of  the  Court,  which  leave  may  be  given  on  j^troof  that  the  bank- 
rupt has  since  his  discharge  acquired  proj^erty  or  income  available 
for  payment  of  his  debts  (7i). 

(Sub-s.  7)  A  discharged  bankrupt  shall,  notwithstanding  his 
discharge,  give  such  assistance  as  the  trustee  may  require  in  the 
realization  and  distribution  of  such  of  his  proj^erty  as  is  vested 
in  the  trustee,  and  if  he  fails  to  do  so  he  shall  be  guilty  of  a 
contempt  of  Court ;  and  the  Court  may  also,  if  it  thinks  fit,  re- 
voke his  discharge,  but  without  prejudice  to  the  validity  of  any 
sale,  disposition,  or  payment  dulj^  made  or  thing  duly  done  sub- 
sequent to  the  discharge,  but  before  its  revocation. 
Fraudulcut  (Sect.  29)  In  either  of  the  following  cases  ;  that  is  to  say, 

se     emen  s.  ^-j^^  jj^  ^-j^q  case  of  a  settlement  made  before  and  in  considera- 

tion of  marriage  where  the  settlor  is  not  at  the  time  of 
making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement ;  or 
(2.)  In  the  case  of  any  covenant  or  contract  made  in  consi- 

{g)  See  Bankruptcv  Vailes,  1886,  No.  235. 
(A)  See  Kules  24.3,' 244. 
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deration  of  marriage  for  the  future  settlement  on  or 
for  the  settlor's  wife  or  children  of  any  money  or  pro- 
perty wherein  he  had  not  at  the  date  of  his  marriage 
any  estate  or  interest  (not  being  money  or  property  of 
or  in  right  of  his  wife)  ; 
If  the  settlor  is  adjudged  bankrupt  or  compounds  or  arranges 
with  his  creditors,  and  it  appears  to  the  Court  that  such  settle- 
ment, covenant,  or  contract  was  made  in  order  to  defeat  or  delay 
creditors,  or  was  unjustifiable  having  regard  to  the  state  of  the 
settlor's  afiairs  at  the  time  when  it  was  made,  the  Court  may 
refuse  or  suspend  an  order  of  discharge,  or  grant  an  order  sub- 
ject to  conditions,  or  refuse  to  approve  a  composition  or  arrange- 
ment, as  the  case  may  be,  in  like  manner  as  in  cases  where  the 
debtor  has  been  guilty  of  fraud. 

(Sect.  30,  sub-s.  1)  An  order  of  discharge  shall  not  release  the  Effect  of  order 
bankrupt  from  any  debt  on  a  recognizance  nor  from  any  debt  ^^  discharge, 
with  which  the  bankrupt  may  be  chargeable  at  the  suit  of  the 
Crown  or  of  any  person  for  any  offence  against  a  statute  relating 
to  any  branch  of  the  public  revenue,  or  at  the  suit  of  the  sherifi" 
or  other  public  officer  on  a  bail  bond  entered  into  for  the  appear- 
ance of  any  person  jirosecuted  for  any  such  oiJ'ence  :  and  he 
shall  not  be  discharged  from  such  excepted  debts  unless  the 
Treasury  certify  in  writing  their  consent  to  his  being  discharged 
therefrom.  An  order  of  dischai-ge  shall  not  release  the  bankrupt 
from  any  debt  or  liability  incurred  by  means  of  any  fraud  or 
fraudulent  breach  of  trust  to  which  he  was  a  party,  nor  from  any 
debt  or  liability  whereof  he  has  obtained  forbearance  by  any 
fraiid  to  which  he  was  a  party. 

(Sub-s.  2)  An  order  of  discharge  shall  release  the  bankrupt 
from  all  other  debts  provable  in  bankruptcy. 

(Sub-s.  3)  An  order  of  discharge  shall  be  conclusive  evidence 
of  the  bankruptcy,  and  of  the  validity  of  the  proceedings  therein, 
and  in  any  proceedings  that  may  be  instituted  against  a  bank- 
rupt who  has  obtained  an  order  of  discharge  in  respect  of  any 
debt  from  which  he  is  released  by  the  order,  the  bankrupt  may 
plead  that  the  cause  of  action  occurred  before  his  discharge,  and 
may  give  this  Act  and  the  special  matter  in  evidence. 

(Sub-s.  4)  An  order  of  discharge  shall  not  release  any  person 
who  at  the  date  of  the  receiving  order  was  a  pai-tner  or  co- trustee 
with  the  bankrupt  or  was  jointly  bound  or  had  made  any  joint 
contract  with  him,  or  any  person  who  was  surety  or  in  the 
nature  of  a  surety  for  him. 

Until  the  bankrupt  obtained  his  certificate  (i),  all  the  Property 

(t)  See  ante,  p.  225 
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«,-.|iur.-.l  alt.  I  n..:il  aiul  personal  property  which  might  descend,  revert, 
Unkmi.tcy.  ^^^,  ^^^  devised  or  lje(iueathed  or  come  to  him,  became 
Hight-of  vested  in  his  assignees (/.;)•  But  an  uncertificated  bank- 
uncertilicl  ,.„j,t  might  maintain  an  action  for  his  personal  labour 
'""''"''''■  pL-rlbnned  ailer  the  bankruptcy  (l),  and  he  might  also 
sue  in  respect  of  contracts  made  with  himself,  and  also 
in  respect  of  any  after-acquired  property,  if  the  assignees 
or  creditors  did  not  interfere  (ru).  The  Court,  however, 
was  empowered  by  the  Act  of  18G1  in  certain  cases  of 
misconduct,  cither  to  refuse  or  suspend  the  order  of  dis- 
charge, or  to  grant  the  same  subject  to  any  conditions 
toucliiug  any  salary,  pay,  emoluments,  profits,  wages, 
earnings  or  income,  which  might  afterwards  become 
due  to  the  bankrupt,  and  touching  his  after-acquired 
property  (n).  The  Act  of  18G9,  as  we  have  seen  (o), 
substituted  the  trustee  for  the  assignees  ;  and  it  vested 
in  him  all  the  property  of  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  which  might  be  ac- 
quired by  or  devolve  on  him  during  its  continuance  (p). 
But  either  the  closing  of  the  bankruptcy  before  the 
order  of  discharge  (q),  or  the  order  of  discharge  before 
the  closing  of  the  bankruptcy  (r),  had  the  effect  of  re- 
leasing all  the  after-acquired  property  of  the  bankrupt. 
The  Act  also  contained  certain  provisions  vvith  regard  to 
the  status  of  an  undischarged  bankrupt  (s).  Under  the 
Bankruptcy  Act,  188-3  (f),  as  we  have  seen  (u),  all 
property,  which  may  be  acquired  by  or  devolve  on  a 
bankrupt  before  his  (lincharge,  is  divisible  amongst  his 
creditors  and  vests  in  the  trustee  in  bankruptcy.     But 

(l-)  Stats.  6  Geo.  IV.  c.  16,  ss.  {p)  Stat.   32  &  33  Vict.  c.  71, 

63,  64  ;   12  &   13  Vict.  c.    106,  s.  15. 

ss.  141,  142.  (q)  In  re  PettiCs  Trusts,  C.   J. 

(1)  Silk  V.  Oshornc,  1  Esp.  R.  ?,.,  24  AV.  E.  359  ;  L.  R.,  1  Ch 

140.  D.  478. 

(?n)   Wchh  V.  Fox,    7   T.    Rep.  (r)  Mhs  v.  Boulmls,  23  W.  R 

391  ;  Drayton  v.  Dale,  2  Bam.  k  820  ;  L.  R.,  10  Ch.  479. 

Cress.    293 ;    Crofton  v.   Poole,  1  {s)  See    stat.    32    &    33   Vict 

Bam.  &  Adol.  568.  c.  71,  s.  54. 

(n)  Stat.  24  &  25  Vict.  c.  134,  '  (o'stat.  '46  &  47  Vict.   c.    52 

s.  159.  gs.  44    54.                                        * 

(o)  Ante,  p.  197.  \ti)' Aiiic,  pp.  72,  202. 
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the  Court  may  grant  an  order  of  discliarge,  subject  to 
any  conditions  with  respect  to  any  earnings  or  income 
which  may  afterwards  become  due  to  the  bankrupt,  or 
with  respect  to  his  after-acquired  property  (.r).  The 
Bankruptcy  Rules,  1886,  provide  (?/)  that  where  a  bank- 
rupt is  discharged,  subject  to  the  condition  that  judg- 
ment shall  be  entered  against  him  under  sect.  28  of 
the  Act  (z),  or  subject  to  any  other  condition  as  to  his 
after-acquired  property,  it  shall  be  his  duty,  until  such 
judgment  or  condition  is  satisfied,  from  time  to  time  to 
give  the  official  receiver  such  information  as  he  may 
require  with  respect  to  his  after-acquired  property,  and 
not  less  than  once  a  year  to  file  in  the  Court  a  state- 
ment, showing  the  particulars  of  any  property  or  income 
he  may  have  acquired  subsequent  to  his  discharge. 

Part  II.  of  the  Bankruptcy  Act,  1883,  specifies  the 
disqualifications  incurred  by  being  adjudged  bankrupt, 
and  gives  the  Court  power  to  annul  an  adjudication  of 
bankruptcy  in  certain  cases.  Part  II.  consists  of  the 
following  sections : — 

(Sect.  32,  sub-s.  1)  Where  a  debtor  is  adjudged  bankrupt  he  Disqualifica- 
shall,  subject  to  the  provisions  of  this  Act,  be  disqualihed  for—  tions  of 
(a.)  Sitting  or  voting  in  the  House  of  Lords,  or  on  any  com-  t)'iiikrupt. 

inittee  thei'eof ,  or  being  elected  as  a  peer  of  Scotland  or 

Ireland  to  sit  and  vote  in  the  Hoi;se  of  Lords  ; 
(b.)  Being  elected  to,  or  sitting  or  voting  in,  the  House  of 

Commons,  or  on  any  Committee  thereof  ; 
(c.)  Being  appointed  or  acting  as  a  justice  of  the  peace  ; 
(d.)  Being  elected  to  or  holding  or  exercising  the  office  of 

mayor,  alderman,  or  councillor ; 
(e.)  Being  elected  to  or  holding  or  exercising  the   office  of 

guardian  of  the  poor,  overseer  of  the  poor,  member  of 

a  sanitary  authority,  or  member  of  a   school  board, 

highway  board,  burial  board,  or  select  vestry. 
(Sub-s.  2)  The  disqualifications  to  which  a  bankrupt  is  subject 
under  this  section  shall  be  removed  and  cease  if  and  when, — 

{■4  Sect.  28,  ante,  p.  22".  (:)  Ante,  p.  228. 

{y)  Ftule  244. 
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N  .icalmi;  of 
Meat  in  House 
nf  Comiiious. 


Vacating  of 
inunici|ial  and 
•thcr  ofliccs. 


rower  for 
Court  to 
luiniil  adjiuli- 
cation  in 
i'iTt4iin  cases. 


Meaning  of 
pa)Tncnt  of 
debts  in  full. 


(a.)  Tlio  ftdjuclication  of  bankruptcy  against  liim  is  annulled  ; 
or 

(b.)  Ho  obtains  from  the  Court  his  discharge  with  a  certificate 
to  the  efl'ect  that  liis  bankruptcy  was  caused  by  misfor- 
tune without  any  misconduct  on  his  part. 
Tlio  Court  may  grant  or  withhold  such  certificate  as  it  thinks  tit, 
but  any  refusal  of  such  certificate  shall  be  subject  to  appeal. 

(Sub-3.  3)  The  disqualifications  imposed  by  this  section  shall 
extend  to  all  parts  of  the  United  Kingdom. 

(Sect.  33,  sub-s.  1)  If  a  member  of  the  House  of  Commons  i^ 
adjudged  bankrupt,  and  the  disqualifications  arising  therefrom 
inidcr  this  Act  are  not  removed  within  six  months  from  the 
tlate  of  tlie  order,  the  Court  shall,  innnediately  after  the  expira- 
tion f)f  that  time,  certify  the  same  to  the  Speaker  of  the  House 
of  Connnons,  and  thereupon  the  seat  of  the  member  shall  be 
vacant. 

(Sect.  34)  If  a  person  is  adjudged  bankrupt  whilst  holding  the 
office  of  mayor,  alderman,  councillor,  guardian,  overseer,  or 
member  of  a  sanitary  authority,  school  board,  highway  board, 
burial  board,  or  select  vestry,  his  office  shall  thereupon  become 
vacant. 

(Sect.  35,  sub-s.  1)  Where  in  the  opinion  of  the  Court  a  debtor 
ought  not  to  have  been  adjudged  bankrupt,  or  where  it  is  proved 
to  the  satisfaction  of  the  Court  that  the  debts  of  the  bankrupt 
are  paid  in  full,  the  Court  may,  on  tlie  application  of  any  person 
interested,  by  order,  annul  the  adjudication. 

(Sub-s.  2)  ^^^^ere  an  adjudication  is  annulled  under  this  sec- 
tion all  sales  and  dispositions  of  property  and  payments  dvlj 
made,  and  all  acts  theretofore  done,  by  the  official  receiver, 
trustee,  or  other  person  acting  under  their  authority,  or  by  the 
Court,  shall  be  valid,  but  the  property  of  the  debtor  who  was 
adjudged  bankrupt  shall  vest  in  such  person  as  the  Court  may 
appoint,  or  in  default  of  any  such  appointment  revert  to  the 
debtor  for  all  his  estate  or  interest  therein  on  such  terms  and 
subject  to  such  conditions,  if  any,  as  the  Coiirt  may  declare  by 
order. 

(Sub-s.  3)  Notice  of  the  order  annulling  an  adjudication  shall 
be  forthwith  gazetted  and  published  in  a  local  paper. 

(Sect.  3G)  For  the  purposes  of  this  part  of  this  Act,  any 
debt  disputed  by  a  debtor  shall  be  considered  as  paid  in  full,  if 
the  debtor  enters  into  a  bond,  in  such  sum  and  with  such  sure- 
ties as  the  Court  approves,  to  pay  the  amount  to  be  recovered  in 
any  proceeding  f«r  the  recovery  of  or  concerning  the  debt,  with 
costs,  and  any  debt  due  to  a  creditor  who  cannot  be  found  or 
cannot  be  identified  shall  be  considered  as  paid  in  full  if  paid 
into  Court. 
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With  regard  to  the  exercise  of  bankruptcy  jurisdic- Exercise  of 
tion,  the  Act  of  1883   provides  (a)  that  all   matters,  jurisdiction 
which  would  have  been  within  the  exclusive  jurisdic-  Vo^f^^  ^^^ 
tion  of  the  London  Bankruptcy  Court,  if  the  Act  had 
not  passed,  and  cill  matters,  in  respect  of  which  juris- 
diction is  given  to  the  High  Court  by  the  Act  (b),  shall 
be  ordinarily  disposed  of  by  or  rmder  the  direction  of 
one  of  the  judges  of  the   High  Court;  and   that  the  Special  judge 
Lord  Chancellor  shall  from  time  to  time  assign  a  judge  bankrmitcy 
for  that  purpose.     Subject  to  the  provisions  of  the  Act  business. 
and  to  general  rules  the  judge  of  tlie  High  Court  exer- 
cising jurisdiction  in  bankruptcy  may  exercise  in  cham-  In  cliambers. 
bers  the  whole  or  any  part  of  his  jurisdiction  (c). 

By  the  Bankruptcy  Rules,  1886  (d),  the  following  matters  and  ]\Iatters  to  be 
applications    shall   be   heard   and   determined   in  open    Court,  beard  in 
namely  : —  Court. 

(a.)  The  public  examination  of  debtors  ; 

(b.)  Applications  to  approve  a  composition  or  scheme  of  ar- 
rangement ; 

(c.)  Applications  for  orders  of  discharge  or  certificates  of  re- 
moval of  disqualifications  ; 

(d.)  Appeals  from  the  Board  of  Trade  to  the  High  Court  ; 

(e.)  Ai^plications  to  set  aside  or  avoid  any  settlement,  convey- 
ance, transfer,  security,  or  payment,  or  to  declare  for 
or  against  the  title  of  the  trustee  to  any  property 
adversely  claimed  ; 

(f . )  Applications  for  the  committal  of  any  person  to  prison  for 
contempt : 

(g.)  Appeals  against  the  rejection  of  a  proof,  or  applications 
to  expunge  or  reduce  a  proof,  Avhere  the  amount  of  the 
proof  exceeds  200?.  ; 

(h.)  Applications  for  the  trial  of  issues  of  fact  with  a  jury, 
and  the  trial  of  such  issues. 

Any  other  matter  or  application  may  be  heard  and  determined 
in  chambers. 

.^  A  large  proportion  of  bankruptcy  business  is  trans-  Registrars. 
acted    by  the  registrars.      Section    99    of   the  Act  of 
1883  provides  as  follows  : — 

(a)  Stat.  46  &  47  Vict.  c.  52,  s.  94.  (c)  Sect.  98. 

(b)  See  ante,  p.  185.  [d)  Rule  6. 
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.luii.-Ii.tion  (Suh-s.  1)  Thf  re«iistrars  in  ])ankniptcy  of  the  High  C  .mt, 

ill  hnnkrui.tcy  ^,,1   ^\^^,  registrars  of  a  County  Coui-t   having   jurisdiction    in 
"'  "■«''''■"•■•      Imnkruptcyr shall  have  the  powers  ami  jurisdiction  in  this  sec- 
tion  iiiuntionud,   and   any  order  made   or  act   done  Ijy  such 
ri'giatrars  in  the  exercise  of  the  said  powers  and  jurisdictit)U 
«hiill  he  deemed  the  order  or  act  of  the  Court. 

(Sub-s.  2)  Subject  to  general  rules  limiting  the  powers  con- 
ferred by  this  section  {<■),  a  registrar  shall  have  power— 
(a.)  To  hear  bankruptcy  petitions,  and  to   make   receiving 

orders  and  adjudications  thereon  : 
(b.)  To  hold  the  public  examination  of  debtors  : 
(c.)  To  grant  orders  of  discharge  where  the  application  is  not 

opposed  : 
(d.)  To  approve  compositions  or  schemes  of  ai-rangement  when 

they  are  not  opposed  : 
(e.)  To  make  interim  orders  in  any  case  of  urgency  : 
(f.)  To  make  any  order  or  exercise  any  jurisdiction  which  by 
any  rule  in  that  behalf  is  prescribed  as  proper  to  l)e 
made  or  exercised  in  chambers  : 
(g.)  To  hear  and  determine  any  unopposed  or  ex  parte  appli- 
cation : 
(h.)  To  summon  and  examine  any  person  known  or  suspected 
to  have  in  his  possession  effects  of  the  debtor  or  to  be 
indeljted  to  him,  or  cajjable  of  giving  information  re- 
specting the  debtor,  his  dealings  or  jsroperty. 
(Sub-s.  3)  The  registrars  in  bankruptcy  of  the  High  Court 
shall  also  have  power  to  grant  orders  of  discharge  and  certificates 
of  removal  of  disqualifications,  and  to  approve  compositions  and 
schemes  of  arrangement. 

(Sub-s.  4)  A  registrar  shall  not  have  power  to  commit  fur  con- 
tempt of  Coiu"t. 

(Sub-s.  5)  The  Lord  Chancellor  may  from  time  to  time  by 
order  direct  that  any  specified  registrar  of  a  County  Court  shall 
have  and  exercise  all  the  powers  of  a  banki'uptcy  registrar  of 
the  Hitjh  Court. 


Appeals  ill  Appeals  m   bankruptcy    are    now   recrulated  by  the 

bankniptcv.      r  ii       •  •  • 

lollowing  provisions : — 

(1)  Every  Court  having  jurisdiction  in  bankruj)tcy  tinder  this 
Act  may  review,  rescind,  or  vary  any  order  made  by  it  under  its 
bankruptcy  jurisdiction. 

(c)  Eulc  7   of  the  Bankruptcy  hear  and   determine   any  matter 

I'ulcs,     1886,     provides    that     a  or  application  mentioned  in  sect. 

registrar  may,  nndev  the  general  9!\  sub-s.  2  of  the  Act. 
or  special  directions  of  the  judge, 
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(2)  Orders  in  bankruptcy  matters  shall,  at  the  instance  of  any 
person  aggrieved,  be  subject  to  api^eal  as  follows  : — 

(a.)  An  appeal  shall  lie  in  bankruptcy  matters,  at  the  instance 
of  any  person  aggrieved,  from  the  order  of  a  County 
Court  to  a  Divisional  Court  of  the  High  Court  of 
Justice,  of  which  the  judge  to  whom  bankruptcy  busi- 
ness shall  for  the  time  being  be  assigned  shall  for  the 
pxirpose  of  hearing  any  such  appeal  be  a  member.  The 
decision  of  such  Divisional  Court  upon  any  svich  appeal 
shall  be  final  and  conclusive,  unless  in  any  case  it  shall 
seem  fit  to  the  said  Divisional  Court  or  to  the  Court  of 
Appeal  to  give  s^jecial  leave  to  appeal  therefrom  to  Her 
Majesty's  Coiirt  of  Appeal,  whose  decision  in  such  case 
shall  be  final  and  conclusive. 
(b.)  An  api^eal  shall  lie  from  the  order  of  the  High  Court  to 

Her  Majesty's  Court  of  Appeal  : 
(c.)  An  appeal  shall,  with  the  leave  of  Her  Majesty's  Court  of 
Appeal,  but  not  otherwise,  lie  from  the  order  of  that 
Court  to  the  House  of  Lords  : 
(d.)  No  appeal  shall  be  entertained  except  in  conformity  with 
such  general  rules  as  may  for  the  time  being  be  in  force 
in  relation  to  the  appeal  (/). 
The  Bankruptcy  Rules,  188G,  provide  (1)  that,  except  by  leave 
of  the  Court,  there  shall  be  no  appeal  to  the  Court  of  Appeal 
from  any  order  made  by  consent,  or  as  to  costs  only  ;   (2)  that, 
except  by  leave  of  the  Court,  no  appeal  to  the  Court  of  Appeal 
shall  be  brought  from  any  order  relating  to  property,  when  it  is 
apparent  from  the  px'oceedings  that  the  money  or  the  money's 
worth  involved  does  not  exceed  50?.  ;  (3)  and  that  no  appeal 
shall  be  brought  in  respect  of  the  omission  by  the  Court  appealed 
from  to  exercise  any  discretionary  power,  unless  the  Court  shall, 
in  its  judgment,  or  on  application  made  at  the  hearing,  have 
expressly  refused  to  exercise  such  power,  in  Avhich  case  the  re- 
fusal may  be  made  a  groinid  of  appeal  (g).     The  Rules  also  pro-  Time  for 
vide  (/i.)  that,  subject  to  the  powers   of  the  Court  of  Appeal  to  appeal, 
extend  the  time  under  special  circumstances,  no  appeal  to  the 
Court  of  Appeal  from  any  order  of  the  Court  shall  be  brought 
after  the  expiration  of  twenty-one  days.     And  the  party  intend-  Security' for 
ing  to  appeal  is  required  to  lodge  20/.  in  the  High  Court  at  the  ^°^*s  °^ 
time  of  entering  the  appeal,  as  security  for  costs  ;  but  the  Court  '  i  ^   '  " 
of   Appeal  may  in  any  special   case  increase  or  diminish  the 
amount  of  such  security  or  dispense  therewith  (/). 

(/)  Stat.  46  &  47  Vict.  c.  52,  .s.  ((/)  Rule  129. 

104,  as  amended  by  stat.  47  Vict.  (h)  Eide  130. 

c.  9,  s.  2.     ^(i&  Ex  parte  Foreman,  {i)  'Rule,  131. 
lie  Hann,  18  Q.  13.  D.  393. 
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Spcchil  provision  is  made  Ly  tlic  Bankruptcy  Act, 
1.SH3,  for  the  administration  of  debtors'  estates  which 
are  of  small  value.  An  estate,  which  is  not  likely  to 
excewl  WOl.  in  value,  may  be  ordered  to  be  ad- 
ministered in  a  summary  manner  in  accordance  Avith 
the  following  provisions  : — 

(Sect.  121)  When  a  petition  is  presented  by  or  against  a 
debtor,  if  tlie  Court  is  satisfied  by  affidavit  or  otherwise,  or  the 
official  receiver  reports  to  the  Coiu't  that  the  property  of  the 
debtor  is  not  likely  to  exceed  in  value  300/.,  the  Coiirt  may  make 
an  order  that  the  debtor's  estate  be  administered  in  a  summary 
manner,  and  thereupon  the  provisions  of  this  Act  shall  be  subject 
to  the  following  modifications  : — 

(1.)  If  the  debtor  is  adjudged  banki-upt,  the  official  receiver 

shall  be  the  trustee  in  the  bankrnptcy  : 
(2.)  There  shall  be  no  committee  of  inspection,  but  the  official 
receiver  may  do  with  the  permission  of  the  Board  of 
Trade  all  things  which  may  be  done  by  the  trustee  Avith 
the  permission  of  the  committee  of  inspection  : 
(3.)  Such  other  modifications  may  be  made  in  the  provisions 
of  this  Act  as  may  be  prescribed  by  general  rules  (/.) 
with  the  view  of  saving  expense  and  simplifying  pro- 
cedure ;  but  nothing   in   tliis  section  shall  permit  the 
modification  of  the  provisions  of  this  Act  relating  to 
the  examination  or  discharge  of  the  debtor. 
Provided  that  the  creditors  may  at  any  time,  by  special  resolu- 
tion, resolve  that  some  person  other  than  the  official  receiver  be 
appointed  trustee  in  the  bankruptcy,  and  thereupon  the  bank- 
ruptcy shall  proceed  as  if  an  order  for  summary  administration 
had  not  been  made. 


Debtors 
owing  not 
more  than 
50;. 


We  have  seen  (?)  that  a  man's  creditors  are  not 
entitled  to  present  a  bankruptcy  petition  against  him, 
unless  their  debts  amount  together  to  oOl.  But,  under 
the  following  section  of  the  Bankruptcy  Act,  1883,  a 
County  Court  may  make  an  order  for  the  adminis- 
tration of  the  estate  of  a  person,  whose  whole  indebted- 
ness amounts  to  a  sum  not  exceeding  50^.;   and  the 


(k)  See      Bankruptcy      Rules, 
1886,  Nos.  272,  273. 


(l)  Ante,  p.  187. 
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debtor  may  be  discharged  from  his  debts  by  means  of 
such  an  order. 

(Sect.  122,  sub-s.  1)  Where  a  judgment  has  been  obtained  in  Power  for 
a  County  Court,  and  the   debtor  is  unable  to  pay  the   amo^^nt  County  Court 
forthwith,  and  alleges  that  his  whole  indebtedness  amounts  to    °,  ™.^  y. 
a  sum  not  exceeding  50?.,  inclusive  of  the  debt  for  which  the  tion  order 
judgment  is  obtained,  the   County  Court  may  make   an  order  instead  of 
providing  for  the  administration  of  his  estate,  and  for  the  pay-  order  tor 
ment  of  his  debts  by  instalments  or  otherwise,  and  either  in  jn^alnients 
full  or  to  such  extent  as  to  the  County  Court  under  the  cir- 
cumstances of  the  case  appears  practicable,  and  subject  to  any 
conditions  as  to  his  future  earnings  or  income  which  the  Court 
may  think  just. 

(Sub-s.  2)  The  order  shall  not  be  invalid  Ijj'  reason  only  that 
the  total  amount  of  the  debts  is  found  at  any  time  to  exceed 
501.,  but  in  such  case  the  County  Court  may,  if  it  thinks  fit,  set 
aside  the  order. 

(Sub-s.  3)  Where,  in  the  opinion  of  the  County  Court  in 
which  the  judgment  is  obtained,  it  would  be  inconvenient  that 
that  Court  should  administer  the  estate,  it  shall  cause  a  certifi- 
cate of  the  judgment  to  be  forwarded  to  the  Covuity  Court  in 
the  district  of  which  the  debtor  or  the  majority  of  the  creditors 
resides  or  reside,  and  thei'eupon  the  latter  County  Court  shall 
have  all  the  powers  which  it  would  have  had  under  this  section, 
had  the  judgment  been  obtained  in  it. 

(Sub-s.  4)  Where  it  appears  to  the  registrar  of  the  County 
Court  that  property  of  the  debtor  exceeds  in  value  ten  pounds, 
he  shall,  at  the  request  of  any  creditor,  and  without  fee,  issue 
execution  against  the  debtor's  goods  ;  but  the  household  goods, 
wearing  apparel,  and  bedding  of  the  debtor  or  his  family,  and 
the  tools  and  implements  of  his  trade  to  the  value  in  the 
aggregate  of  twenty  pounds,  shall  to  that  extent  be  protected 
from  seizure. 

(Sub-s.  5)  When  the  order  is  made  no  creditor  shall  have  any 
remedy  against  the  person  or  property  of  the  debtor  in  respect 
of  any  debt  which  the  debtor  has  notified  to  a  County  Court, 
except  with  the  leave  of  that  County  Court,  and  on  such  terms 
as  that  Court  may  impose  ;  and  any  County  Coui-t  or  inferior 
Court  in  which  proceedings  are  pending  against  the  debtor  in 
respect  of  any  such  debt  shall,  on  receiving  notice  of  the  order, 
stay  the  proceedings,  but  may  allow  costs  already  inciirred  by 
the  creditor,  and  such  costs  may,  on  application,  be  added  to 
the  debt  notified. 

(Sub-s.  6)  If  the  debtor  makes  default  in  payment  of  any 
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instalment  payable  in  pursuance  of  any  order  under  this 
section,  lie  shall,  unless  the  contraiy  is  proved,  be  deemed 
to  have  had  since  the  date  of  the  order  the  means  to  pay  the 
8<Mn  in  respect  of  which  he  has  made  default  and  to  have 
refused  or  neglected  t(j  pay  the  same  (»))• 

(Sub-s.  7)  The  order  shall  be  carried  into  effect  in  such  manner 
as  may  be  prescribed  by  general  rules  (/()• 

(Sub-s.  8)  ]\Ioney  paid  into  Court  under  the  order  shall  be 
appropriated  first  in  satisfaction  of  tlie  costs  of  the  plaintiff  in 
the  action,  next  in  satisfaction  of  the  costs  of  administration 
(whicli  shall  not  exceed  two  shillings  in  the  pound  on  the  total 
amount  of  the  debts)  and  then  in  liiiuidation  of  debts  in 
accordance  with  the  order. 

(Sub-s.  (»)  Notice  of  the  order  sliall  be  sent  to  the  registrar 
of  Co\nity  Court  judgments,  and  be  posted  in  the  office  of  the 
County  Court  i>f  the  district  in  which  the  debtor  resides,  and 
sent  to  every  creditor  notified  by  the  debtor,  or  who  has 
proved. 

(Sub-s.  10)  Any  creditor  of  the  debtor,  on  proof  of  his  debt 
before  the  registrar,  shall  be  entitled  to  be  scheduled  as  a 
creditor  of  the  debtor  for  the  amount  of  his  proof. 

(Sub-s.  11)  Any  creditor  may  in  the  i)rescribed  manner 
object  to  any  debt  scheduled,  or  to  the  manner  in  Avhich  pay- 
ment is  directed  to  be  made  by  instalments, 

(Sub-s.  12)  Any  person  who  after  the  date  of  the  order  be- 
comes a  creditor  <jf  the  debtor,  shall,  on  proof  of  his  debt 
before  the  registrar,  be  scheduled  as  a  creditor  of  the  debtor 
for  the  amount  of  his  proof,  but  shall  not  be  entitled  to  any 
dividend  under  the  order  until  those  creditors  who  are  scheduled 
as  having  been  creditors  before  the  date  of  the  order  have  been 
l^aid  to  the  extent  provided  by  the  order. 

(Sub-s.  13)  When  the  amount  received  under  the  order  is 
sufficient  to  pay  each  creditor  scheduled  to  the  extent  thereby 
provided,  and  the  costs  of  the  plaintiff  and  of  the  administra- 
tion, the  order  shall  be  superseded,  and  the  debtor  shall  be 
discharged  from  his  debts  to  the  scheduled  creditors. 

(Sub-s.  14)  In  computing  the  salary  of  a  registrar  under  the 
County  Courts  Acts  every  creditor  scheduled,  not  being  a  judg- 
ment creditor,  shall  count  as  a  plaint. 

rnsolvenf.^''^^      ^^^^  ^^^^^  ^'-^G^  (")  ^'^^^^  ^he  Judicature  Act  of  1875 

("0  See  fmfc,  p.  148.  1883,    W.    K,    22nd   December, 

{n\  See    General    Rules   as    to  1883  (Supplement). 

Administration      Orders      under  (o)  Aiile,  p.  146,  note  (r) 

sect.  122  of  the  Bankruptcy  Act, 
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made  provision  for  the  application  of  some  of  the  rules 
of  bankruptcy  in  the  administration  by  the  Court  of 
deceased  persons'  estates,  which  should  be  insufficient  to 
satisfy  their  liabilities  in  full.  The  Bankruptcy  Act, 
1883,  by  the  following  section  empowers  the  Courts 
having  jurisdiction  in  bankruptcy  (p)  to  make  an  order 
for  the  administration  of  such  estates  : — 

(Sect.  125,  sub-s.  1)  Any  creditor  of  a  deceased  debtor  whose  Administra- 
debt  would  have  been  sufficient  to  support  a  bankruptcy  petition  ^ion  in  bank- 
against  such  debtor,  had  he  been  alive  (q),  may  present  to  the     ,\  j.      f 
Court  a  petition  in  the  prescribed  form  (r),  praying  for  an  order  person  dying 
for  the  administration  of  the  estate    of  the  deceased  debtor,  insolvent, 
according  to  the  law  of  bankruptcy. 

(Sub-s.  2)  Upon  the  prescribed  notice  (.s)  being  given  to  the 
legal  personal  representative  of  the  deceased  debtor,  the  Court 
may,  in  the  prescribed  manner  (t),  upon  proof  of  the  petitioner's 
debt,  unless  the  Court  is  satisfied  that  there  is  a  reasonable 
probability  that  the  estate  will  be  sufficient  for  the  payment  of 
the  debts  owing  by  the  deceased,  make  an  order  for  the  ad- 
ministration in  bankruptcy  of  the  deceased  debtor's  estate,  or 
may  upon  cause  shown  dismiss  such  petition  Avith  or  without 
costs  (h). 

(Sub-s.  3)  An  order  of  administration  under  this  section 
shall  not  be  made  until  the  expiration  of  two  months  from 
the  date  of  the  grant  of  probate  or  letters  of  administra- 
tion, unless  with  the  concurrence  of  the  legal  personal  re- 
j)resentative  of  the  deceased  debtor,  or  unless  the  petitioner 
proves  to  the  satisfaction  of  the  Court  that  the  debtor  com- 
mitted an  act  of  bankruptcy  within  three  months  prior  to 
his  decease  (.r). 

(Sub-s.  4)  A  petition  for  administration  under  this  section 
shall  not  be  presented  to  the  Court  after  proceedings  have  been 
commenced  in  any  Court  of  justice  for  the  administration  of  the 
deceased  debtor's  estate  ;  but  that  Court  may  in  such  case,  on 
the  application  of  any  creditor,  and  on  proof  that  the  estate  is 
insufficient  to  pay  its  debts,  transfer  the  proceedings  to  the 
Court   exercising   jurisdiction  in   bankruptcy,  and    thereupon 

ip)  See  ante,  p.  185.  (/)  Rules  276,  2/7. 

iq)  See  ante,  p.  187.  {u}  See  Fcc  Weaver,  29  Ch.    D 

(r)  See  Bankruptcy  Rules,  1886,  236. 

r.  274.  {x)  Ex  parte  May,  13  Q.  B   D 

(s)  Rule  276.  552. 
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such  liUit-MHi.ti..iica  Cuiirt  may,  in  the  prescribed  manner, 
make  an  order  for  the  administration  of  the  estate  of  the 
deceased  debtor,  and  the  like  conseqiiences  shall  ensue  as 
nnilor  an  administration  order  made  on  the  petition  of  a 
creditor. 

(Sub-s.  5)  Upon  an  order  being  made  for  the  administration 
.if  a  deceased  debtor's  estate,  the  property  of  the  debtor  shall 
vest  in  the  otticial  receiver  of  tlie  Court,  as  trustee  thereof,  and 
he  shall  forthwith  proceed  to  realise  and  distribute  the  same  in 
accordance  with  the  provisions  of  this  Act. 

(Sub-s.  G)  With  the  modifications  hereinafter  mentioned,  all 
the  provisions  of  Part  III.  (»/)  of  this  Act,  relating  to  the 
administration  of  the  property  of  a  bankrupt,  shall,  so  far  as 
tlie  same  are  applicable,  apply  to  the  case  of  an  administration 
order  under  this  section  in  like  manner  as  to  an  order  of  adjudi- 
cation under  this  Act. 

(Sub-s.  7)  In  the  administration  of  the  property  of  the  deceased 
debtor  under  an  order  of  administration,  the  official  receiver 
shall  have  regard  to  any  claim  by  the  legal  personal  representa- 
tive of  the  deceased  debtor  to  payment  of  the  proper  funeral 
and  testamentary  expenses  incurred  by  him  in  and  about  the- 
debtor's  estate,  and  such  claims  shall  be  deemed  a  preferential 
debt  under  the  order,  and  be  jiayable  in  full,  out  of  the  debtor's 
estate,  in  priority  to  all  other  debts. 

(Sub-s.  8)  If,  on  the  administration  of  a  deceased  debtor's 
estate,  any  surplus  remains  in  the  hands  of  the  official  receiver, 
after  pajmient  in  full  of  all  the  debts  due  from  the  debtor, 
together  with  the  costs  of  the  administration  and  interest  as 
provided  by  this  Act  in  case  of  bankruptcy  (;:),  such  surphis 
shall  be  paid  over  to  the  legal  personal  representative  of  the 
deceased  debtor's  estate,  or  dealt  with  in  such  other  manner  as 
may  be  prescribed. 

(Sub-s.  9)  Notice  to  the  legal  jjcrsonal  representative  of  a 
deceased  debtor  of  the  presentation  by  a  creditor  of  a  petition 
under  this  section  shall,  in  tlie  event  of  an  order  for  administra- 
tion being  made  thereon,  be  deemed  to  be  equivalent  to  notice 
of  an  act  of  banlcruptcy,  and  after  such  notice  no  payment  or 
transfer  of  property  made  by  the  legal  personal  representative 
shall  operate  as  a  discharge  to  him  as  between  himself  and  the 
otficial  receiver ;  save  as  aforesaid  nothing  in  this  section  shall 
invalidate  any  payment  made  or  any  act  or  thing  done  in  good 
faith  by  the  legal  personal  representative  before  the  date  of  the 
order  for  administration. 

(2/)  Sects.    37—65 ;    see    ante,       222—225, 
rr-'-i02— 209,  212,  213,  215-219,  {z)  See  ante,  p.  216. 


OF    BANKRUPTCY.  241 

(Siib-s.  10)  Unless  the  context  otherwise  requires,  "Court" 
in  this  section,  means  the  Court  within  the  jurisdiction  of  which 
the  debtor  resided  or  carried  on  business  for  the  greater  part  of 
the  six  months  immediately  prior  to  his  decease  (a)  ;  "creditor  " 
means  one  or  more  creditors  qvialitied  to  present  a  bankruptcy 
petition,  as  in  this  Act  provided  (b). 

(Sub-s.  11)  General  rules,  for  carrying  into  effect  the  provi- 
sions of  this  section,  may  be  made  in  the  same  manner  and  to 
the  like  effect  and  extent  as  in  bankruptcy. 

We  have  seen  (c)  that  before  the  Bankruptcy  Act,  Insolvency. 
1861,  a  person  not  in  trade  could  not  be  made  a  bank- 
rupt. He  might,  however,  have  become  insolvent. 
Insolvency,  strictly  speaking,  means  a  general  inability 
to  meet  pecuniary  engagements  (d).  But  the  term 
was  very  commonly  and  conveniently  applied  to  the 
means  of  getting  rid  of  such  engagements  afforded 
by  certain  Acts  of  parliament  passed  for  the  relief 
of  insolvent  debtors  (e).  These  Acts  enabled  persons 
imprisoned  for  debt,  upon  surrendering  all  their  pro- 
perty for  the  benefit  of  their  creditors,  to  obtain 
their  discharge  from  custody  and  protection  from 
future  process  against  their  persons  or  property.  And 
under  certain  other  Acts  (/),  persons  not  in  trade, 
who  had  become  indebted  without  any  fraud,  or  gross 
or  culpable  negligence,  might  obtain  as  complete  a 
discharge  from  their  debts  as  if  they  had  become 
bankrupt.  But  the  Bankruptcy  Act,  1861  (g),  re-  The  Bank- 
pealed  all  the  Acts  for  the  relief  of  insolvent  debtors,  isei*^^  ^  ' 
and  abolished  the  Court  for  their  relief  (/i),  and  rendered 
all  persons,  whether  traders  or  not,  subject  to  the  bank- 
rupt  law  (i).     It  is,  however,  provided  that   no  per- 


(a)  See  cmie,  pp.  188,  189.  38. 

(b)  See  atdc,  p.  187-  (/)  Stats.  5  &  6  Vict.   c.  116  ;  7 

(c)  A7ite,-p.  176.  &  8  Vict.  c.  96;   10  &  11  Vict. 
{d)  Biddlccomhc  v.Bojid,  4  Adol.  c.  102. 

&  Ell.  332.  {g)  Stat.  24  &  25  Vict.  c.  134. 

(e)  Stat.  1  &  2  Vict.  c.  110,  re-  (A)  Stat.  24  &  25  Vict.  c.  134, 

placing  Stat.   7  Geo.    IV.   c.   57,  ss.  19—27. 

continued   and  amended  by  stat.  {i)  Sect.  69. 
11    Geo.    IV.    &  1  Will.    IV.    c. 

W.P.P.  R 
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son,  not  being  a  trader  within  the  meaning  of  the 
Bankruptcy  Act,  1861,  shall  be  adjudged  bankrupt 
in  respect  of  a  debt  contracted  before  the  passing  of 
tliat  Act  (/.•). 

(k)  Stat.  46  k  47  Vict.  c.  62,       stat.    32  &   33   Vict.     c.    71,   s. 
s.      12G.       The     Act     of     1869       118. 
contained    a    similar    provision ; 
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CHAPTER  V. 

OF   INSURANCE. 

Having  now  considered,  though  very  briefly,  the  sub- 
ject of  debts  generally,  there  remain  certain  debts,  pay- 
able on  contingencies,  which  deserve  a  separate  notice, 
namely,  debts  arising  under  contracts  to  insure  effected 

by  policies   of  insurance.     A   policy  of  insurance,  or  Policy  of 

•    iu  •  J.  -J.  X  T.        I.-  1-  insurance, 

assurance,  is  the  name  given  to  an  instrument  by  which 

a  contract  to  insure  is  entered  into ;  and  a  contract  to 
insure  is  a  contract  either  to  indemnify  against  a  loss 
which  may  arise  on  the  happening  of  some  event,  or  to 
ipdij,  on  the  happening  of  some  event,  a  sum  of  money 
to  the  person  insured.  The  most  usual  kinds  of  in- 
surance are,  insurance  of  lives,  insurance  against  loss  by 
fire,  and  insurance  of  sldj^s  and  their  cargoes  against 
the  perils  of  the  seas. 

And,  first,  as  to  life  insurance.     The  advantages  of  Life  insur- 
life  insurance  are  now  so  well  known,  that  there  is  no  '^"^^' 
occasion  to  dilate  upon  them.     By  payment  of  a  small 
annual  premium  during  the  life  insured,  a  sum  of  money 
may  be  secured  at  his  decease,  applicable  to  the  payment 
of  his  debts,  for  a  provision  for  his  family,  or  any  other 
purposes.     But   as   the   insurance  of  lives  and   other 
events,  in  which  the  person  insured  has  no  interest,  is 
often  nothing  more  than  a  mischievous  kind  of  cjamino:, 
it  is  enacted,  by  an  Act  of  the  14th  of  George  III., 
that  no  insurance  shall   be  made  on  the  life  of  any  Instu-ances  on 
person,  or  on  any  other  event  whatsoever,  wherein  the  ^i^^  ^j^^^^^^j  *^  ^ 
person  for  whose  use  and  benefit,  or  on  whose  account,  'i^s  no  interest 
such  policy  shall  be  made,  shall  have  no  interest,  or  by 
way   of    gaming   or   wagering;   and    that    every   such 

R  2 
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assurance  sli;ill  lie  null  and  voi<l,  to  all  intents  and  pur- 
poses whatsoever  (a) ;  and  that  it  shall  not  be  lawful 
to  make  any  policy  on  the  life  of  any  person,  or  other 
event,  without  inserting  in  the  policy  the  person's  name 
interested  therein,  or  for  whose  use  or  benefit,  or  on 
whose  account,  such  policy  is  made  (b) ;  and  that  in  all 
cases  where  the  insured  hath  an  interest  in  such  life  or 
event,  no  greater  sum  shall  be  recovered  or  received 
iVom  the  insurer  than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life  or  other  event  (c). 
Hut  this  Act  does  not  extend  to  insurances  booidjidc 
made  on  ships,  goods  or  merchandises  (d),  Avith  respect 
to  which  provisions  have  been  made  by  another  Act  of 
A  persnii  uiiiy  Parliament  (e).     Every  person  is  considered  to  have  a 

insmvliis  own  sufficient  interest  in  the  duration  of  his  own  life  to  sus- 
iiii'. 

tain  his  own  insurance  of  it ;  but  if  he  should  afterwards 

put  an  end  to  his  life,  or  die  by  the  sentence  of  the  law, 
the  insurance  will  be  void  in  the  hands  of  his  executors ; 
and  no  provision  to  the  contrary  contained  in  the  policy 
of  insurance  will  be  of  any  avail  (/).  The  assignee  of  a 
person  who  has  insured  his  own  life  is  not  required  by 
the  above-mentioned  statute  to  have  any  interest  in  the 
life  of  such  person,  for  the  statute  makes  no  mention  of 
A  creditor  the  assignment  of  policies  (g).  A  creditor  has  an  in- 
able  hi  teix"t'  ^"rable  interest  in  the  life  of  his  debtor  to  the  extent  of 
in  the  life  of  his  debt ;  but  if  the  debt  should  be  discharofed  from  anv 
other  source,  it  was  formerly  held  that  the  policy  wouM 
thenceforth  be  void  for  want  of  interest  (h).  This  strict 
law  was  not,  however,  usually  taken  advantage  of  by 


his  debtor. 


{a)  Stat.  14  Geo.  III.  c.  48, 
s.  1 ;  HhiUiiuiv.  Accidental  Death 
Insurance  Company,  2  H.  &  N. 
42;  Ilebdoii  v.  JVest,  3  Best  & 
Smith,  579.     See  a7Ue,  p.  118. 

(6)  Sect.  2  ;  Hodson  v.  Observer 
Life  Assurance  Society,  8  E.  &;  B. 
40. 

(c)  Sect.  3. 

(d)  Sect.  4. 

(c)  Stat.    19    Geo.    II.    o.    37, 


amended  by  stat.  27  «&  28  Yict. 
c.  56,  s.  1. 

(  /■)  Amicable  Insurance  Socirtij 
V.  Bolland,  4  Bligh,  K  S.  194, 
reversing  Bolland  v.  Disney,  3 
Russ.  351  ;  see  Clift  v.  Schicahc, 
3  C.  B.  437. 

ig)  Ashley  v.  Ashley,  3  Sim. 
149. 

(/i)  Godsall  V.  Boldcro,  9  East,72 ; 
S.  C. ,  2  Smith's  Leading  Cases,  175. 
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the  assurance  offices,  who  generally  paid  the  sums  in- 
sured without    any  inquiry  as    to   the    extent  of  the 
interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  (i).     And   by  recent   de- 
cisions (!i),  the   doctrine   that   a   contract   for   life   as- 
surance   is    a   contract    for   indemnity   only  has    been 
overruled ;    so   that    if    the    person    insuring    has    an 
insurable  interest  at  the  time  of  effecting  the  policy, 
the  subsequent  loss  of  such  interest  will  not  render  the 
policy  void.     An  interest  as  trustee  is  sufficient  to  sup-  Trustee. 
port  a  life  insurance  (1).     But  a  father  has  not  such  an  Father  ami 
interest  in  the  life  of  his  son  as    to  warrant  an  in-  '^''"• 
surance  of  it  for  his  own   benefit  (ni).     By  the  Stamp 
Act,  1870  (n),  policies   of  life  insurance  are  subject  to 
stamp  duties  according  to  the  table  in  the  note  (o). 

In  the  year  1867  an  Act  was  passed  to  enable  as-  Assignees  of 

e        ]•    •  r  vr  j.  j.i  •     life  policies 

•siguees  or  policies  oi  liie  assurance  to  sue  thereon  m  ^ay  sue  m 

their  own  names  («).     By  this  Act : —  their  own 

-^  ^  -^  names. 

Any  person  or  corj^oration  entitled,  by  assignment  or  other 
derivative  title,  to  a  policy  of  life  assurance,  and  possessing  at 

(i)  Llovd  &  Goold,  Cas.  temp.  (/)  Tids2uenv.Angerstci)i,Peake, 

Sugden,  291.  N.  P.  Cases,  151  ;   Collett  v.  Mor- 

(k)  Dalhy  v.  India  tt  London       rison,  9  Hare,  162,  176. 
Life  Assurance  Company,  15  C.  B.  i^iii)  Halfordr.  Kymcr,  10  Barn. 

:i65  ;    S.  C,   18  Jur.   1024;   Laio       &    Cress.    724;      Worthington   v. 
\.  London  Indisputable  Life  Policy       Curtis,  C.  A.,  1  Ch.  D.  419. 
Company,  1  Kay  &  John.  223.  (;i)  Stat.  33  &  34  Vict.  c.  97. 

s.  d. 

(o)  Where  the  sum  insured  does  not  exceed  £10         0     1 

Exceeds  £10,  but  does  not  exceed  £25        ...         ...         ...     0     3 

Exceeds  £25,  but  does  not  exceed  £500 — 
For  every  full  sum  of  £50,  and  also  for  any  fractional 

part  of  £50,  of  the  amount  insured     ...         ...         ...     0     6 

Exceeds  £500,  but  does  not  exceed  £1,000 — 

For  every  full  sum  of  £100,  and  also  for  any  fractional 

part  of  £100,  of  the  amount  insured 1     0 

Exceeds  £1,000— 

For  every  full  sum  of  £1,000,  and  also  for  any  fractional 

part  of  £1,000,  of  the  amount  insured  ...         ...  10     0 

For  any  payment  agreed  to  be  made  iipon  the  deatli  of 
any  person,  only  from   accident  or   violence   or   other- 
wise than  from  a  natural  cause,  or  as  compensation  for 
personal  injury,  or  by  way  of  indemnity  against  loss  or 
damage  of  or  to  any  property       ...         ...         ...         ...     0     1 

(i>)  Stat.  30  &  31  Vict.  c.  144. 
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DflVncc  or 
rt|>ly  oil 
inuitnblc 
jjrouiids  may 
bo  jiK'iuU'il. 

Notice  of  as- 
hif^iiim-iit  to 
111-  givi'ii. 


Principal 
]>laces  of 
business  to 
be  specified 
on  policies. 

Notices  of  as- 
sipnnent  to 
1h'  acknow- 
ledged. 


tlif  time  of  action  l)roiight  the  right  in  equity  to  receive  and 
tho  riglit  tAj  give  an  uiibotiial  discharge  to  the  assurance  com- 
pany liable  under  such  policy  for  monies  thereby  assured  or 
Bocured,  shall  be  at  liberty  to  sue  at  law  in  the  name  of  such 
person  or  corporation  to  recover  sucli  monies  (q). 

In  any  action  on  a  policy  of  life  assurance,  a  defence  on 
eiiuitable  grounds,  or  a  reply  to  such  defence  on  similar  grounds, 
may  be  respectively  pleaded  and  relied  iipon  in  the  same  manner 
and  to  the  same  extent  as  in  any  other  personal  action  (->•). 

No  assignment  made  after  the  passing  of  the  Act  of  a  policy 
of  life  assurance  shall  confer  on  the  assignee  therein  named,  his 
executors,  administrators  or  assigns,  any  right  to  sue  for  the 
amount  of  such  policy,  or  tlie  monies  assured  or  secured  thereby, 
until  a  written  notice  of  the  date  and  purport  of  such  assignment 
shall  have  been  given  to  the  assurance  company  liable  under 
such  policy  at  their  principal  place  of  business  for  the  time 
being  ;  and  the  date  on  which  such  notice  shall  be  received  shall 
regulate  the  priority  of  all  claims  under  any  assignment ;  and  a 
payment  home  fide  made  in  respect  of  any  policy  by  any  assiirance 
company  before  the  date  on  which  such  notice  shall  have  been 
received,  shall  be  as  valid  against  the  assignee  giving  such  notice 
as  if  the  Act  had  not  been  passed  (*). 

Eveiy  assurance  company  is  required  on  every  policy  issued 
by  them  after  the  30th  of  September,  1867,  to  specify  their 
principal  place  or  places  of  business  at  which  notices  of  assign- 
ment may  be  given  in  pursuance  of  the  Act  (<). 

Every  assurance  company  to  whom  notice  shall  have  been 
duly  given  of  the  assignment  of  any  policy  under  which  they  are 
liable,  shall  upon  the  request  in  writing  of  any  person  by  whom 
any  such  notice  was  given  or  signed,  or  of  his  executors  or 
administrators,  and  upon  payment  in  each  case  of  a  fee  not 
exceeding  five  shillings,  deliver  an  acknowledgment  in  writing 
imder  the  hand  of  their  principal  officer  of  their  receipt  of  such 
notice  ;  and  every  such  written  acknowledgment,  if  signed  by  a 
person  being  de  jure  or  de  facto  the  principal  officer  of  the  com- 
pany whose  acknowledgment  the  same  purports  to  be,  shall  be  con- 
clusive evidence  as  against  the  company  of  their  having  duly 
received  the  notice  to  which  such  acknowledgment  relates  {n). 

As  we  have  seen  {x),  every  absolute  assignment  by 
writing,  under  the  hand  of  the  assignor  of  any  legal 


(g)  Sect.  1. 
(r)  Sect.  2. 

(s)  Sect.  3.      See  Newman  v. 
Kcicman,  28  Ch.  D.  674 
{t)  Sect.  4. 


(u)  Stat.  30  &  31  Vict.  c.  144, 
R.  6. 

(x)  Stat.  36  &  37  Vict.  c.  QQ, 
s.  25,  sub-sect.  (6) ;  ante,  p.  12. 


OF  INSURANCE.  247 

chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  now  transfers  the  legal 
right  thereto,  subject  to  all  prior  equities. 

The  Married  Women's  Property  Act,  1870  {y),  pro-  Life  insur- 
vided  that  a  married  woman  might  effect  a  policy  of 'J;^"^^^yQjj™^^'' 
insurance  upon  her  own  life  or  the  life  of  her  husband 
for  her  separate  use ;  and  that  the  same  and  all  benefit 
thereof,  if  expressed  on  the  face  of  it  to  be  so  effected, 
should  enure  accordingly,  and  the  contract  in  such 
policy  should  be  as  valid  as  if  made  with  an  unmarried 
woman.      The   same   Act   provided   that   a   policy    of  Insurance  by 

rv.     ,     1     1  -J  1  •  married  man 

insurance   enected    by  any  married   man    on   his  own  jy,j,  ^^^f^  ^^^^^ 

life,  and  exjoressed  upon  the  face  of  it  to  be  for  the  chililren. 

benefit  of  his  wife  or  of  his  wife  and  children,  or  any 

of  them,  should  enure  and  be  deemed  a  trust  for  the 

benefit  of  his  wife  for   her  separate  use  and   of  his 

children  or  any  of  them  according  to  the  interest  so 

expressed,  and  should  not,  so  long  as  any  object  of  the 

trust  remained,  be  subject  to  the  control  of  the  husband 

or  to  his  creditors,  or  form  part  of  his  estate  (*;).     This 

Act  was  repealed  by  the  Married  Women's  Property 

Act,  1882  (a),  which    empowers    a  married  woman  to 

enter  into  and  render  herself  liable  in  respect  of  and  to 

the  extent  of  her  separate  estate  on  any  contract  (J)), 

and  contains  the  following  provision  with  respect  to  life 

insurance  by  wives  or  husbands  : — 

(Sect.  11)  A  married  woman  may  by  virtue  of  the  power  of  Moneys  pay- 
making  contracts  hereinbefore  contained  effect  a  policy  upon  her  able  nnder 

(2/)  Stat.  33  &  34  Vict.  c.  93,  Times  L.  11.  377.   ^  '    ->  ^ 

s.  10.      See   Williams's   Convey-  {a)  Stat.  45  &  46  Vict.  c.   75, 

ancing  Statutes,   pp.    381,    393,  s.    22 ;    see    Williams's   Convey- 

396.  ancing    Statutes,    p.    449  ;     Re 

{z)  Stat.  33  &  34  Vict.   c.   93,  Soutar's  Policy  Trust,  26  Ch.  D. 

s.  10  ;  see  Holt  v.  Everall,  C.  A.,  236. 

2   Ch.    D.    266  ;   In  re  Mellor's  (b)  Sect.  1,  sub-s.  2  ;  see  Wil- 

Policy    Trusts,  V.-C.    M.,  7   Ch.  liams's    Conveyancing    Statutes, 

D.  200  ;  Re  Adams'  Policy  Trusts,  pp.  392—399. 
23    Ch.    D.    525  ;    Re    Scyton,    3 
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imlicy  of  u\Mi  lifi-,  nr  tlio  lifo  of  her  husband  for  her  separate' use  ;  and 

iisHurnncc  not    (i,^  „J^,„^.  ,i,i,[  all  l)oncfit  thereof  shall  enure  accordingly. 
of  mVuIJ  of^  ^  1^"''^"^  "^  assurance  effected  by  any  man  on  his  own  life, 

t'lif'Tii'smal.  ii>»d  exi)ressed  to  be  for  the  benefit  of  his  wife,  or  of  his 
cliildren,  or  of  his  wife  and  children,  or  any  of  them,  or  by  any 
woman  on  her  ovai  life,  and  expressed  to  be  for  the  benefit  of 
her  husband,  or  of  her  children,  or  of  her  husband  and  children, 
or  any  of  tliem,  shall  create  a  trust  in  favour  of  the  objects 
tiierein  named,  and  the  monies  payable  under  any  such  policy 
shall  not,  so  long  as  any  object  of  the  trust  remains  imper- 
formed,  form  part  of  the  estate  of  the  insured,  or  be  subject  to 
his  or  her  debts  :  Provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent  to 
defraud  the  creditors  of  the  insured,  they  shall  be  entitled  to 
receive,  out  of  the  monies  payable  under  the  policy,  a  sum 
equal  to  the  premiums  so  paid  (c).  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand,  appoint 
a  trustee  or  trustees  of  the  monies  payable  under  the  policy, 
and  from  time  to  time  a])point  a  new  trustee  or  new  trustees 
theref>f,  and  may  make  provision  for  the  appointment  of  a  new 
trustee  or  new  trustees  thereof,  and  for  the  investment  of  the 
monies  payable  luider  any  such  policy.  In  default  of  any  such 
appointment  of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  or  her  legal  personal 
representatives,  in  trust  for  the  purposes  aforesaid.  If,  at  the 
time  of  the  death  of  the  insured,  or  at  any  time  afterwards, 
there  shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a 
new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new  trustee 
or  new  trustees  may  be  appointed  by  any  Court  having  juris- 
tliction  under  the  provisions  of  the  Trustee  Act,  1850  (d),  or  the 
Acts  amending  and  extending  the  same.  The  receipt  of  a 
trustee  or  trustees  duly  appointed,  or,  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance  office,  the 
receipt  of  the  legal  personal  representative  of  the  insured  shall 
be  a  discharge  to  the  office  for  the  sum  secured  by  the  policy,  or 
for  the  value  thereof,  in  whole  or  in  part  (e). 


(c)  The  Act  of  1S70  contained  c.  93,  s.  10,  a  trustee  of  a  policy 
a  similar  provision  with  respect  effected  by  a  Imsband  under  that 
to  an  msurance  effected  by  a  Act  for  tlie  benefit  of  his  wife  or 
husband  under  that  Act  for  the  children,  might  be  appointed  by 
benefit  of  his  wife  or  chQdreu ;  the  Cliancery  Division  of  the 
Stat  33  &  34  Vict.  c.  93,  s.  10.  High  Court  or  a  County  Court. 
..  (^)  ^3  ^  14  Vict.  c.  60.  See  As  to  the  appointment  of  a  trus- 
Wiliiams's  Conveyancing  Sta-  tee  of  such  a  policy  at  the  pre- 
lates, p.  178.  sent  time,  see  Jie  Soutars  Policv 

(e)  By  Stat.    33    &    34    Vict.  Trust,  26  Ch.  D.  236. 
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Insurance  against  fire  is  a  contract  to  inJemDify  Fire  insur- 
against  loss  by  fire,  and  is  usually  renewed  from  year 
to  year  on  payment  of  a  premium.  The  person  who 
effects  such  an  insurance  must  have  an  interest  in  the 
property  insured,  and  he  cannot  recover  beyond  the 
extent  of  his  interest ;  neither  can  he  assign  his  policy 
"without  the  consent  of  the  insurers  (/).  When  a  house 
or  other  building  is  insured,  by  a  provision  of  the  old 
Metropolitan  Building  Act,  any  person  interested  may 
procure  the  insurance  money,  in  case  of  fire,  to  be  laid 
out  in  repairs  or  rebuilding  {g).  It  has  been  decided 
that  the  operation  of  this  provision  is  general,  and  is 
not  confined  to  houses  or  buildings  within  the  limits  of 
the  metropolis  (/i).  The  insurers  are  the  proper  parties 
to  rebuild  under  this  enactment.  But  a  distinct  request 
must  be  addressed  to  the  insurers  by  a  person  interested 
in  the  house  or  building  damaged,  that  the  insurance 
money  may  be  applied  in  reinstating  the  premises. 
If  no  such  request  be  made,  the  insurers  may  pay  the 
money  to  the  person  who  effected  the  insurance  (i). 
In  consequence  of  this  enactment,  a  covenant  to  insure 
a  house  or  other  building  is  tantamount  to  a  covenant 
to  repair  to  the  extent  of  such  insurance,  and,  if  entered 
into  by  a  lessee  in  his  lease,  will  run  with  the  land,  so  as 
to  be  binding  on  the  assignee  of  the  lease  (IS).  But, 
upon  the  sale  of  a  house  or  other  building  insured  by  a 
vendor,    who   was  under  no  obligation  to   insure,  the 

(/)  Lynch  v.   Dalzell,  4   Bro.  (i)  Simpson  v.  Scottish   Union 

Pari.    Cas.   431  ;    Saddlers''   Com-  Insurance  Co.,   1  H.  &  M.   618  ; 

2Mny  V.    Badcock,    2   Atk.    554  ;  see  also  ColUngridgc  v.  Royal  Ex- 

Darrell   v.   Tihhitts,    5  Q.   B.  D.  change    Coriwration,    3  Q.   B.   D. 

560  ;  CastellainY.  Preston,  11  Q.  173;  Cotton,  L.  J.,  18  Ch.  D.  7; 

B.  D.  380.  Bowen,  L.  J.,  11  Q.  B.  D.  401. 

((/)  Stat.   14   Geo.   III.    c.    78,  {k}  Vernon  v.  Smith,  5  Barn.  & 

s.   83  ;     see    Williams's   Convey-  Aid.  1  ;  see  Principles  of  the  Law 

ancing   Statutes,    pp.    155 — 157.  of  Eeal  Property,  p.  398,  13tli  ed. ; 

This   section  is  not   repealed   by  411— 413,14thed.  ;462— 464,15th 

Stat.  18  &  19  Vict.  c.  122,  s.  109.  ed.  ;    449,  16th  ed.  ;    Williams's 

(/t)  Ex  parte  Gorcley,  4  De  G.,  Con veyancins;  Statutes,  pp.  104 — 

J.  &  S.  477  ;  10  Jur.,  N.  S.  1085  ;  109,  499,  n.  [i). 
13  W.  R.  60. 
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benefit  of  the  contnict  of  insurance  does  not  pass  to  the 
purchaser,  unless  expressly  assigned  (l). 

Insunmccoi"        The  insurance  of  ships  and  their  cargoes  from  the 
■"'"■'^  perils  of  the  sea  is  a  matter  belonging  rather  to  mer- 

cantile law  than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (m).  Like  a  fire  insurance  policy,  a  policy  of 
marine  insurance  is  a  contract  of  indemnity  (?i).  A 
statute  of  the  year  1868  provides  that  whenever  a  policy 
of  insurance  on  any  ship,  or  on  any  goods  in  any  ship, 
or  on  any  freight,  has  been  assigned  so  as  to  pass  the 
beneficial  interest  in  such  policy  to  any  person  entitled 
Assignee  may  to  the  property  thereby  insured,  the  assignee  of  such 
ownuame.  policy  shall  be  entitled  to  sue  thereon  in  his  own  name  ; 
and  the  defendant  in  any  action  shall  be  entitled  to  make 
any  defence  which  he  would  have  been  entitled  to  make 
if  the  said  action  had  been  brought  in  the  name  of  the 
person  by  whom  or  for  whose  account  the  policy  sued 
upon  was  effected  (o).  And  since  the  commencement  (j?) 
of  the  Judicature  Act  of  1873  (q),  all  legal  choses  in 
action    have    been    directly    assignable,  as    we    have 

(l)  Eldou,  C,  Paine  v.  iVellcr,  119  ;  and  39  Vict.  c.  6. 

6  Ves.  349,  352,  353  :    Foolc   v.  {n)  Powles  v.  Inncs,  11  M.    k 

Adams,     Kinderslcy,    V.-C,    12  W.  10 ;  Blackhurn,  L.  A.,   Bur- 

W.  R.  C83  ;    Rayner  v.  Preston,  nand  v.  Iiodoca7iacki,  7  Ajip.  Cas. 

Jcssel,    M.  E.,    14  Ch.  D.  297;  333,  339;  Brett.  Cotton,   Boweii, 

affirmed,   18  Ch.  D.  1,  by  Cotton  L.JJ.,   Castellain   v.   Prcskm,    11 

and    Brett,    L.JJ.,    diss.    James,  Q.  B.  D.  380,   386,  393,  394,  397 

L.  J.      As    to    the  benefit  of  a  —399. 

contract    of    insurance    upon    a  (o)  Stat.   31  &  32  Vict.  c.   86, 

mortgage     of    the    property    in-  s.  I  ;  Lloyd  \.  Fleming,  L.  K.,  7 

sured,  see  AVilliams's  Conveyanc-  Q.  B.  299  ;  Pellas  v.  Neptune  Ma- 

mg  Statutes,  pp.  156—159.  rine   Insurance   Co.,  5  C.  P.  D. 

{m)  Stat.    19   Geo.    II.  c.  37,  34. 

s.   1.      See  ante,   p.    118.      The  (p)  1st  Nov.  1875  ;  see  stat.  37 

stamps    on     sea    insurance     are  k  38  Vict.  c.  83. 

now  regulated  by  stat.  30  Vict.  (q)  Stat.  36  &  37  Vict.   c.  66, 

c.  23,  s.  3  ct  seq.     And  see  stats.  .s.  25,  sub-s.  6. 
33  &  34  Vict.  c.  97,  ss.  117,  118, 
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seen  (r).  The  benefit  of  a  policy  of  marine  insurance 
does  not  pass  upon  the  sale  of  the  goods  insured,  unless 
expressly  or  impliedly  assigned  (.s).  But  goods,  which 
are  at  sea,  or  which  are  to  be  delivered  by  sea,  ai'e  very 
frequently  sold  under  a  contract  that  the  price  shall  in- 
clude freight  and  insurance,  and  be  payable  on  receipt 
of  the  shipping  documents.  In  such  cases,  it  is  under- 
stood that  the  shipping  document  shall  comprise  a 
proper  policy  of  insurance  effected  by  the  shipper,  and 
that  the  benefit  of  such  a  policy  is  included  in  the 
sale  (t).  Full  information  on  the  subject  of  marine 
insurance  will  be  found  in  Park  on  Insurance,  Arnould 
on  Marine  Insurance,  Abbott  on  Shipping,  and  in  the 
chapter  on  maritime  insurance  in  the  late  J.  W.  Smith's 
admirable  Compendium  of  Mercantile  Law. 

(r)  Ante,  p.  12.  (t)  Tamvaco  v.  Lucas,  1  B.  &  S. 

(s)  Poioles  V.  Inncs,    11   M.   &  185  ;  3  B.   &  S.   89  ;  Blackburn, 

W.   10;   North  of  England  Pure  J.,  Lloyd    v.  Fleming,   L.   R.,  7 

Oil-Ga.ke  Go.  v.  Archangel  Mari-  Q.  B.  299,  303;  Cockbarn,  C.  J., 

time    Insurance    Co.,    L.  R.,   10  North  of  England  Oil- Cake  Co.  y. 

Q.  B.  249  ;  Biett,   L.  J.,  llayncr  Archangel    Maritime    Insurance 

V.  Preston,  18  Ch.  D.  1,  12.  Co.,  L.  R.,  10  Q.  B.  249,  254. 
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CHAPTER  VI. 

OF   PERSONAL   ANNUITIES,   STOCKS   AND   SHARES. 

In  addition  to  debt  and  damages,  which  have  long 
bccu  the  most  important  things  in  action  (a),  there 
e.xist  in  modern  times  several  other  species  of  incor- 
poreal personal  property  (h),  to  which  we  now  propose 
to  direct  our  attention.  These  species  of  property  are 
things,  to  recover  or  realize  which,  if  wrongfully  with- 
held, an  action  must  be  brought ;  and  are  therefore 
classed  as  chu.'^es  in  action,  as  well  as  debt  or  damages (c). 

r.-rsonnl  The  first  kind  of  incorporeal  personal  property  which 

annuity.  ^^.^  gJ-^.^^  mention  is  a  2^ersonal  annuity.     This  kind  of 

property  is  not  indeed  of  so  modern  an  origin  as  some 
of  those  which  we  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  not  charged  on  real  estate  ;  but, 
it  may  nevertheless  be  limited  to  the  heirs,  or  the  heirs 
of  the  body,  of  the  grantee.  In  former  times  it  was 
doubted  Avhether  an  annuity  was  not  a  mere  chose  in 
action,  &nd  therefore  incapable  of  assignment  (cZ);  but 
this  objection  has  long  been  overruled.  When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy 
descend,  like  real  estate,  to  his  heir ;  but  it  is  still 
personal  property  (e),  and  will  pass  by  his  will  ainder 
a  bequest  of  all  his  personal  estate  (/).  When  given  to 
the  grantee  and  the  heirs  of  his  body,  the  grantee  does 
not  acquire  an  estate  tail ;  for  this  kind  of  inheritance 
is  not  a  tenement  within  the  meaning  of  the  statute 

(a)  Ante,   pp.    9,    10,  90,    93,  (d)  Co.  Litt.  141  b,  ii.  (1). 

100.  (c)  Earl  of  Stafford  v.  Buckley, 

(6)  See  ante,  note  {g)  to  p.  9.  3  Vcs.  sen.  171  ;  Fiadbum  v.  Jer- 

(c)  See  Colonial  Bark  \.  IVhin-  vis,  3  Beav.  450,  461. 

wil,  30  Ch.  D.  261,  reversed  11  (/)  Auhin  v.  Daly,  4  Baru.  & 

Avp.  Cas.  426.  Aid.  59. 
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De  Bonis  Conditionalibus  {g).  The  grantee  has  merely 
a  fee  simple  conditional  on  his  having  issue,  such  as  a 
grantee  of  lands  would  have  had  under  a  similar  grant 
prior  to  the  statute  De  Bonis  (li),  or  as  a  copyholder 
would  now  take  in  manors  where  there  is  no  custom 
to  entail  (i).  When  the  grantee  has  issue,  he  may 
therefore  alien  the  annuity  in  fee  simple  by  a  mere 
assignment  ;  but  should  he  die  without  issue  the  an- 
nuity will  fail.  A  personal  annuity  given  to  a  man 
for  ever  will  devolve  on  the  executor,  and  not  on  the 
heir  of  the  grantee  {h). 

The  next  kind  of  incorporeal  personal   property  to  Stock  or  biink 

be  considered  is  stock  in   the   public  funds,  or  bank  ^^^^  gj^jg^ 

annuities.     Previously  to  the  Revolution  in  1688  there  J>efore  the 

Revolution. 
was  no  funded  debt  properly  so  called  ;  although  King 

Charles  I.  and    King  Charles  II.  both  found  occasion 

to  raise  money  by  the  grant  of  annuities  in  fee  simple 

chargeable    on    particular   branches   of    the    revenue. 

These  annuities,  not  being   payable  out  of  real  estate, 

appear  to  have   been    the   first  instances   of  personal 

annuities  limited  to  the  grantees  and  their  heirs,  and 

they  gave  occasion  to  those  lawsuits  by  which  the  legal 

nature  and  incidents  of  personal  annuities  have  been 

determined ;  although  some  mention  of  such  annuities 

is  certainly  to  be  found  in  the   old  books  (I).     Soon  The  funds  are 

after  the  Revolution,  however,  a  portion  of  the  public  annuities. 

debt  was  funded,  or  transferred  into  perpetual  annuities, 

payable,  by  way  of  interest,  on  the  capital  advanced, 

which  capital  was  to  be  repaid  by  the  government  in 

the  manner   agreed  on.     And  from  that  time  to  the 

present,  the  funded  debt  of  the  country  has,  by  several 

(fj)  Turner  v.  Turner,  2  Amb.  (i)  Ihid.   362,    13th  ed.  ;  376, 

776,    782  ;    Earl   of   Stafford    v.  14th  eJ.  ;    426,    15th  ed.  ;    414, 

Buckley,  ubi  sup.  16th  ed. 

{h)  See  Principles  of  the  Law  (^•)   Taylor   v.    Maj'tindale,    12 

of  Real  Property,  44,  13th  ed.  ;  Sim.  158. 

45,  14th  ed.  ;  64,  15th  ed.  ;  60,  (l)  Co.  Litt.  144  b;  Fitz.  N.  15. 

16th  ed.  152  a. 
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Acts  of  Parliament,  been  ^eatly  increased.  Stock  in 
the  fuutls,  therefore,  is  merely  a  right  to  receive  cer- 
tain annuities,  by  half-yearly  dividends,  as  they  become 
due  (m),  subject  to  the  right  of  government  to  redeem 
such  annuities  on  payment  of  a  stipulated  sum,  which 
sum  is  the  nominal  value  of  the  stock.  Thus,  1001. 
£3  per  cent.  Consolidated  Bank  Annuities  is  a  right 
to  receive  3/.  per  annum  for  ever,  subject  to  the  right 
of  government  to  redeem  this  annuity  on  payment  of 
lOOL  sterling.  The  actual  value  of  lOOL  £3  per  cent. 
Consolidated  Bank  Annuities  (or  Consols,  as  they  are 
shortly  termed)  of  course  depends  on  the  state  of  the 
stock  market,  being  sometimes  lower,  sometimes  higher, 
than  the  nominal  price,  which  is  called  par. 


Consols 
foniicrly  the 
iiivcstnu'nt  of 
tlic  Court  of 
(  liauccry. 


Liability  of 
tmstee  not 
investing  in 
consols. 


The  public  funds  arc  composed  of  several  separate 
stocks,  of  which,  however,  by  far  the  largest  and  most 
important  are  the  consols.  In  this  fund  alone  the  Court 
of  Chancery  formerly  invested  all  the  money  committed 
to  its  care  belonging  to  the  suitors  in  that  Court :  and, 
as  it  is  a  rule  of  equity,  that  whatever  the  Court  would 
certainly  order  to  be  done  may  be  done  without  apply- 
ing to  the  Court,  every  trustee  and  executor  was  justified 
in  investing  in  consols  any  money  which  he  might  have 
held  in  trust,  Avithout  any  express  direction  for  that 
purpose  (n).  But  should  he  have  invested  trust  money 
upon  any  other  security,  without  express  authority  so 
to  do,  he  would  have  been  answerable  to  his  cestui  que 
trust  for  the  amount  of  the  money  so  invested,  should 
the  security  have  failed  ;  and  it  seems  also,  that  the 
cestui  que  trust  had  an  option  either  to  claim  the  money, 
or  to  have  so  much  stock  as  the  money  improperly  in- 


(ttj)  Wildman  v.  Wildman,  9 
Ves.  174,  177  ;  Eaidings  v.  Jen- 
nings, 13  Ves.  38,  45.  Dividend 
warrants  may  now  be  sent  by 
post,  Stat.  33  &  34  Vict.  c.  71, 
s.  20. 


(?0  Eo%cc  V.  Lord  Dartmouth, 
7  Ves.  150  ;  Holland  v.  HngJicn, 
16  Ves.  114  ;  Tcbhs  v.  Carpenter, 
1  Mad.  306  ;  Norbicry  v.  Norhury 
4  Mad.  191. 
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vested  would  have  purchased  at  the  time  when  the 
improper  investment  was  made  (o).  But  when  the 
trustee  was  authorized  by  the  terms  of  his  trust  to 
invest  either  in  the  funds  or  on  real  securities,  it  was 
decided,  after  much  conflict  of  opinion,  that  the  cestui 
que  trust  had  no  option  to  charge  the  defaulting 
trustee  with  any  larger  sum  than  the  amount  of  the 
money  lost,  with  interest  at  four  per  cent.  For  had 
the  trustee  chosen,  as  he  might,  to  invest  on  real 
security,  the  cestui  que  trust  would  have  gained 
nothing  by  the  subsequent  rise  in  the  funds  (p).  Recent 
enactments  have,  however,  now  largely  extended  the 
investments  in  which  trust  funds  may  be  placed  (q). 

The  legal  nature  and  incidents  of  stock  in  the  public 
funds  were  fixed  by  the  various  Acts  of  Parliament  by 
which  these  funds  were  created.     These  statutes  are  far 
too  numerous  to  be  here  mentioned;  but  their  provisions 
are  generally  similar.     They  have  all  been  consolidated,  The  National 
with  amendments,  by  the  National  Debt  Act,  1870  (r).  Jgtjjj  ^°*' 
By  one  of  the  earliest  of  these  statutes  (s),  it  was  pro-  g^ock  is  per- 
vided,  that  all  persons  who  should  be  entitled  to  any  of  ^o^^^  estate, 
the  annuities  thereby  created,  and  all  persons  lawfully 
claiming  under  them,  should  be  possessed  thereof  as  of  a 
personal  estate,  and  the  same  should  not  he  descendible 
to  the  heir.     And  the  National  Debt  Act,  1870,  now 
provides  that  the  perpetual  annuities,  which  form  part 
of  the  national  debt,  shall  continue  to  be  personal  estate, 
and  not  descendible  to  heirs  (t). 


(o)  Forrest  V.  Elwns,  4  Yes.  497;  ing  Statutes,  206 — 209,  -Ami  imst. 

Pride  V.  Fooks,  2  Beav.  430  ;  Ro-  the  chapter  on  "  Settlements." 

hinson  v.  Robinson,  Lords  Justices,  (?•)  Stat.     33   &     34    Vict.    c. 

1  De  Gex,  Mac.  &  Gord.  247.  71. 

{p)  Robinson  v.   Robinson,  uhi  (s)  Stat.   1  Geo.  I.  st.  2,  c.   19, 

sup.,  overruling  Watts  v.  Girdle-  s.    9,  now  repealed  by  stat.  33  & 

stone,  6  Beav.  188  ;  Ames  v.  Par-  34  Vict.  c.  69. 

kiason,  7  Beav.  379,  and  Oiisclcy  [t)  Stat.   33  &  34  Vict.   c.  71, 

V.  Anstruthcr,  10  Beav.  456.  s.9 

{q)  See  "Williams  s  Couveyanc- 
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TmnHfer  of 
>tock. 


DiviiKiiiIs 


Stock  in  the 
iiiimc  of  a 
trustee. 


Stock  certi- 
ficates. 


The  transfer  of  stock  in  the  public  funds  is  effected 
only  by  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  Act  of  Parlia- 
ment ;  and  this  transfer  maybe  effected  cither  in  person 
or  by  attorney  thereunto  lawfully  authorized,  by  writing 
under  liand  and  seal,  attested  by  two  or  more  credible 
witnesses  (u).  The  legal  title  to  stock  belongs  to  the 
person  in  whose  name  it  is  standing  in  the  bank  books  ; 
and  the  bank  refuses  to  recognize  trusts,  or  to  keep 
more  than  one  account  for  the  same  person  ;  neither  will 
it  allow  of  the  transfer  of  any  stock  into  the  names  of 
more  than  four  persons.  Formerly  the  right  to  stock 
always  carried  the  right  to  the  current  half-year's  divi- 
dends, and  the  transfer  books  were  closed  for  some  days 
prior  to  the  days  of  payment  of  the  dividends.  But  a 
day  for  closing  the  books  is  now  fixed  in  the  month  pre- 
ceding that  in  which  the  dividends  are  payable,  and  the 
person  whose  name  then  appears  inscribed  in  the  books 
as  proprietor  is,  as  between  him  and  the  transferee, 
entitled  to  the  current  half-year's  dividend  ;  and  after 
that  day  the  person  to  whom  any  transfer  is  made  is 
not  entitled  to  the  current  dividend  (x).  When  stock  is 
standing  in  the  name  of  a  trustee,  the  beneficial  owner 
may  transfer  his  equitable  interest  in  any  manner  he 
pleases.  As  the  claim  of  the  beneficial  owner  is  equit- 
able only,  there  was  never  any  occasion  to  give  to  the 
transferee  a  power  of  attorney  to  sue  in  the  name  of 
the  transferor  (y)  ;  and  the  transferee,  on  giving  notice 
of  the  transfer  to  the  trustee,  will  be  entitled  to  a  legal 
transfer  of  the  stock  into  his  own  name  in  the  books 
at  the  Bank.  A  recent  Act  of  Parliament  contains 
provisions  for  the  conversion  of  stock,  transferable 
only   at    the    Bank,    into    stock    certificates    payable 


(m)  Sect.  22. 

{x)  Stat.  24  Vict.  c.  ?,,  s.  7,  re- 
pealed by   stat.    S3   i:   34    Vict. 


c.  69,  and  re-enacted  by  stat.  0 
&  34  Vict.  c.  71,  s.  25. 

(2/)  See  ante,  pp.  11—13,  161. 
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to  bearer,  and  transferable  accordingly  from  hand  to 
hand  (z). 

As  the  constant  fluctuations  of  the  value  of  the  funds 
were  long  since  found  to  present  a  great  temptation  to 
gambling  on  the  chance  of  their  rise  or  fall,  an  Act  was  Sir  John 
passed  in  the  reign  of  Geo.  II.  (a)  for  the  purpose  of  ^^™^ 
suppressing  such  transactions.  This  Act  was  introduced 
into  Parliament  by  Sir  John  Barnard,  whose  name  it 
bears,  and  it  was  intituled  "  An  Act  to  prevent  the  in- 
famous Practice  of  Stockjobbing."  It  contained  several 
provisions  directed  against  the  practice  of  fictitious  sales 
of  stock  for  a  future  time,  where  the  seller  had  not  the 
stock  he  sold,  neither  intended  to  procure  it,- and  the 
buyer  had  no  intention  to  purchase  the  amount  he 
contracted  for ;  but  the  only  object  of  the  parties  was 
that,  should  the  stock  rise,  the  vendor  should  pay  the 
buyer  the  difference  occasioned  by  the  increase  in  price, 
and  should  it  fall  the  buyer  should  pa}^  the  vendor  the 
difference  occasioned  by  the  decrease  (b).  But  this  Act, 
having  been  found  to  interfere  with  legitimate  trans- 
actions, has  lately  been  repealed  (c). 

It  seems  that  stock  is  not  goods,wares  or  merchandise  Contract  for 
within  the  17th  section  of  the  Statute  of  Frauds  {d),  so  not  within  the 

that  it  does  not  require  a  wi'itten  memorandum  for  a  ^tatute  of 

Frauds. 


{z)  Stat.    26   Vict.    c.    28,    re-  jobber,   jn'operly   so   called,   is   a 

pealed   by   stat.    33   &   84   Vict.  jierson  who  supplies  the  public, 

c.   69,  and  re-enacted  by  stat.   33  through     the     medium     of     the 

&  34  Vict.  c.  71,  part  5,  ss.  26  ct  brokers,  with  money  or  stock  to 

scq.  the   exact   amount  they  may  re- 

(«)  Stat.  7  Geo.  II.  c.  8.  quire,    making  a   profit   only   of 

{b)  See  Child  v.  Movlcy,  8  T.  l-8th  per  cent,    on   each   trans- 

Kep.  610  ;  Hecksclicr  v.  Gregory,  action  ;  a  course  of  business  alto- 

4  East,  607,  614.     The  buyer  who  gather  different   from   the    "  in- 

is  interested  in  the  rise  of  the  famous  "  practices  usually  called 

funds   is   called,  in  the  language  .stockjobbing  by  the  public. 

of  the  Stock  Exchange,  a  hvM,  the  (c)  Stat.  23  Vict.  c.  28. 

seller  is  a  hear,  but  either  party,  \d)  Stat.  29  Car.  II.  c.  3.     See 

if  unable  to  pay  his  ditfei'ences,  ante,  p.  55. 
becomes  a  lame  duck.     A  stock- 

W.P.P.  S 
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contract  for  its  sale,  if  tlic  value  exceeds  ten  pounds  and 
the  buyer  does  not  accept  and  receive  any  part,  nor  give 
something  in  earnest  to  bind  the  bargain,  or  in  pai-t 
staini- .luty     payment  (<?).     Contract  notes  for  the  sale  or  purchase 
on  coiitnu-t     ^f         g^Qp],  Qj,  marketable  security  of  the  value  of  five 
iiotf.x,  luiil  on  J  1  •   1  1  J    J.        f 

mort^jngc  <>f     pounds  or  upwards,  are  now  liable  to  a  stamp  duty  ot 

"*'""''■  one  penny (/);  and  every  mortgage  of  any  stock  or 

marketable  security  is  subject  to  a  stamp  duty  of  ten 
shillings  for  every  o,00()/.,  and  also  for  any  fractional 
part  of  5,000?.,  of  the  amount  secured.  And  no  release 
or  discharge  of  any  such  mortgage  is  chargeable  with 
any  ad  valorem  duty  {(f). 

Infant^^.  ^"3  ?-  modern  Act  of  Parliament,  the  Court  of  Chan- 

cery was  empowered  to  order  the  dividends  of  stock 
belonging  to  infants  to  be  applied  for  their  main- 
tenance (/i);  and  all  causes  and  matters  to  be  commenced 
under  any  Act  of  Parliament,  by  which  exclusive  juris- 
diction in  respect  to  such  causes  and  matters  has  been 
given  to  the  Court  of  Chancery,  are  now  assigned  to  the 
Chancery  Division  of  the  High  Court  of  Justice  (i). 
By  another  Act  the  Lord  Chancellor,  or  the  Lords 
Justices  intrusted  by  the  Queen's  sign  manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and 

Lunatics  and  estates  of  persons  found  idiot,  lunatic,  or  of  unsound 
mind,  are  empowered  to. appoint  a  person  to  transfer 
stock  and  receive  and  pay  over  dividends  standing  in 
the  name  of  or  vested  in  any  lunatic,  idiot,  or  person  of 
unsound  mind  beneficially  entitled  thereto,  or  standing 
in  the  name  of  or  vested  in  the  committee  of  a  lunatic 
who  may  have  died  intestate,  or  himself  become  lunatic, 

(e)  See  Numcs  v.  Scvpio,  1  Com.  Schedule,  tit.  Contract  Note,  ex- 

T:>^;'Pickeringv.  Appleby,!  Com..  plained  Lj^  .stat.   41   Vict.   c.    15, 

354  ;  2  P.  Wms.  308 ;  PawU  v.  s.  26. 

Gxmn,  4  Bing.  N.  C.  445 ;  HunibJe  (g)  Stat.  34  Vict.  c.  t^s.  5. 

V.    Mitchell,   11    A.    &    E.    205  ;  {h)  Stat.  11  Geo.  IV.  &  1  Will 

Knight  V.  Barber,  16  M.   &  W.  IV.  c.  65,  s.  32. 

^^•, ,,  ,  (i)  Stat.   36  &  37  Vict.  c.   66, 

(/)  Stat.  33  &  34  Vict.  c.  97,       s.  34. 
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or  may  be  out  of  the  jurisdiction  of  or  not  amenable  to 
the  process  of  the  Court  of  Chancery,  or  if  it  be  uncer- 
tain whether  such  committee  be  living  or  dead,  or  if  he 
should  neglect  or  refuse  to  transfer  such  stock  and  to 
receive  and  pay  over  the  dividends  thereof  (/.;).  And  the 
Lord  Chancellor  and  Lords  Justices  intrusted  as  afore- 
said are  also  empowered  to  appoint  a  person  to  transfer 
stock  standing  in  the  name  of  or  vested  in  any  lunatic 
residing  out  of  England  ;  and  also  to  receive  and  pay 
over  the  dividends  thereof  to  the  curator  of  such  lunatic 
or  otherwise  as  the  Lord  Chancellor  or  Lords  Justices 
intrusted  as  aforesaid  shall  think  fit  (I).  The  jurisdic- 
tion in  lunacy  of  the  Lord  Chancellor  is  not  affected  by 
the  Supreme  Court  of  Judicature  Acts,  1873  (in)  and 
1875  (n) ;  and  the  latter  Act  provides  (o),  that  any 
jurisdiction  usually  vested  in  the  Lords  Justices  of 
Appeal  in  Chancery,  or  either  of  them,  in  relation  to 
the  persons  or  estates  of  idiots,  lunatics,  and  persons 
of  unsound  mind,  shall  be  exercised  by  such  judge  or 
judges  of  the  High  Court  of  Justice  or  Court  of 
Appeal  as  may  be  intrusted  by  the  sign  manual  of 
her  Majesty  or  her  successors  with  the  care  and  com- 
mitment of  the  custody  of  such  persons  and  estates ; 
but  each  Lord  Justice,  so  long  as  he  remains  a  judge 
of  the  Court  of  Appeal,  retains  his  jurisdiction  in 
lunacy.  By  another  Act  it  is  provided,  that,  when 
stock  shall  be  standing  in  the  name  of  any  infant  or 
person  of  unsound  mind  jointly  with  any  person  not 
under  any  legal  disability,  such  person  may  alone  give 
a  power  of  attorney  to  receive  the  dividends  (-p).  And 
generally  the  land  or  stock  of  any  lunatic,  in  possession, 
reversion  or  expectancy,  may  be  sold  or  mortgaged  for 

(/.■)  Stat.  16  &  17  Viet.  c.   70,  {u)  Sect.  7. 

s.  140.  {p)  Stat.  8  &  9  Vict.  c.  97,  s.  3, 

(l)  Sect.  141.  repealed  by  stat.   33  &  34  A''ict. 

(m)  Stat.  36  &  37  Vict.  c.  6G  ;  c.   69,  and  re-enacted  by  stat.  33 

see  s.  17.  &  34  Vict.  c.  71,  s.  19. 

(«.)  Stat.  38  &  39  Vict.  c.  77. 

S   2 
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til.'  i):iyinent  of  liis  debts,  or  for  his  maintenance  and 
otlierwise  for  his  benefit  (q). 

Di.tringns.  When  any  person  had  an  interest  in  stock  standing 

in  tlic  name  of  another,  he  was  formerly  enabled  to 
restrain  the  transfer  of  such  stock,  or,  as  it  is  said,  to 
put  a  stop  upon  it,  by  means  of  a  writ  of  distringas 
to  be  served  upon  the  Bank  of  England  ;  but  a  more 
simple  process  is  now  adopted,  as  will  presently  appear. 
The  writ  of  distringas  was  in  strictness  a  proceeding 
in  a  suit  supposed  to  have  been  commenced  by  the 
party  obtaining  it  against  the  Bank  and  the  legal 
owner  of  the  stock  ;  but  in  practice  a  suit  was  not 
commenced,  unless  the  right  to  stop  the  stock  were 
disputed  (7').  This  writ  formerly  issued  only  out  of  the 
equity  side  of  the  Court  of  Exchequer ;  but  when  the 
equitable  jurisdiction  of  that  Court  was  transferred  to 
the  Court  of  Chancery,  it  was  provided  that  a  Avrit  of 
distringas,  in  a  prescribed  form,  should  issue  out  of  the 
latter  Court,  the  force  and  effect  of  which,  and  the 
practice  relating  to  the  same,  should  be  such  as  was 
previously  in  force  in  the  Court  of  Exchequer  (s). 
The  writ  commanded  the  sheriff  to  distrain  the  Bank 
by  their  lands  and  chattels,  so  that  they  appeared  in 
Court  to  answer  a  bill  of  complaint  lately  exhibited 
against  them  and  other  defendants  by  the  person  ob- 
taining the  writ.  And  the  Supreme  Court  of  Judica- 
ture Act,  1875  {t),  provided  {ti)  that  any  person  claim- 
ing to  be  interested  in  any  stock  transferable  at  the 
Bank  of  England  standing  in  the  name  of  any  other 

(q)  Stat.   16  &  17  Vict.  c.  70,  Decrees,  284,  285,  4tli  ed. 
s.  116  ;  25  &  26  Vict.  c.  86,  ss.  (s)  Stat.  5  Vict.  c.  5,  s.  5. 

12—14.  {t)  Stat.  38  &  39  Vict.  c.  77. 

('/•)  See  Wilkinson  on  the  Funds,  («)  Order   XLVI.    rule    2,   an- 

.235—252 ;   Re  Cross,  1   Drew,    k  nulled  by  the  Rules  of  the  Su- 

Sm.  580.     This  writ  might  have  prerae  Court,  1880,  Order  XLVI 

been  applied  to  any  stock.     See  rule   21,    and   the   Rules   of    the 

Darnell's  Chancery  Practice,  vol.  Supreme  Court,  1883. 
2,  p.    1528,    4th  cd.  ;    Seton   on 
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person,  might  sue  out  a  writ  of  diatrhujas  as  theretofore ; 
such  writ  to  be  issued  out  of  any  office  of  the  High 
Court  in  London  where  writs  of  summons  {x)  were 
issued.  The  object  of  the  writ  was  stated  in  a  notice, 
which  was  served  along  with  it,  to  be  for  the  purpose  of 
restraining  any  transfer  of  the  stock  in  question  until 
the  order  of  the  Court  were  obtained.  An  appearance 
was  accordingly  entered  by  the  Bank,  and  the  transfer 
of  the  stock  was  thus  delayed.  When  the  distrinyas 
was  required  to  be  removed,  an  order  of  the  Court 
might  have  been  readily  obtained  for  the  dismissal  of 
the  supposed  suit. 

The  practice  of  issuing  a  writ  of  distringas  was  Writ  of 
abolished  by  the  Rules  of  the  Supreme  Court,  April,  [SjjlJSd 
1880  (?/).  These  rules  are  now  annulled ;  but  their 
provisions  are,  with  some  slight  modifications,  incorpo- 
rated in  the  Rules  of  the  Supreme  Court,  1883.  Under 
the  Rules  of  1883  (z)  no  writ  of  distringas  is  to  be  issued 
under  the  Act  5  Vict.  c.  5,  s.  5.  But  any  person  claim- 
ing to  be  interested  in  any  stock,  shares,  securities,  or 
money  standing  in  the  books  of  a  company,  whether 
the  Bank  of  England  or  any  other  public  company, 
and  whether  incorporated  or  not,  may  on  making  and 
filing  an  affidavit  in  a  given  form,  with  a  notice  in  a 
given  form  annexed  thereto,  serve  an  office  copy  of  the 
affidavit  and  a  duplicate  notice  on  the  company  (a). 
To  the  affidavit  must  be  appended  a  note  stating  the 
person  on  whose  behalf  it  is  filed,  and  to  what  address 
notices,  if  any,  for  that  person  are  to  be  sent  (b). 
And  the  service  of  the  office  copy  of  the  affidavit 
and  of  the  duplicate  of  the  filed  notice,  shall  have 
the   same   force  and   effect   against   the    company   as 


ix)  Ante,  p.  134.  1883,  Order  XLVI.  rules  3,  4. 
{y)  Order  XLVI.  rules  21—30.  (6)  Rules  of  the  Supreme  Court, 

{£)  Order  XLVI.  rule  2.  1883,  Order  XLVI.  rule  5. 
(a)  Rules  of  the  Supreme  Court, 
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a  writ  of  (Jl.sfrhi(/as,i\u]y  issued  under  the  Act  5  Vict. 
c.  ."),  s.  5,  would  formerly  have  had  against  the  Bank  of 
England  (c).  The  notice  may  be  withdrawn  by  the 
person  by  whom,  or  on  whose  behalf,  it  was  given,  on  a 
written  request  signed  by  him  ;  or  its  operation  may  be 
made  to  cease  by  an  order  to  be  obtained  by  motion  on 
notice  or  by  petition  or  by  summons  at  chambers  duly 
served  by  any  other  person  claiming  to  be  interested  in 
the  stock,  Szc,  sought  to  be  affected  by  the  notice  (d). 
And  if,  whilst  a  notice  so  filed  continues  in  force,  the 
company  on  whom  it  is  served  receive  from  the  person 
in  whose  name  the  stock,  &c.,  specified  in  the  notice  is 
standing,  or  from  some  person  acting  on  his  behalf  or 
representing  him,  a  request  to  permit  the  stock,  &c.,  to 
be  transferred,  or  to  pay  the  dividends  thereon,  the 
company  shall  not,  by  force  or  in  consequence  of  the 
service  or  of  any  renewal  of  the  notice,  be  authorized, 
Avithout  the  order  of  the  Court  or  a  judge,  to  refuse 
to  permit  the  transfer  to  be  made,  or  to  withhold  the 
payment  of  the  dividends  for  more  than  eight  days 
after  the  date  of  the  request  (e).  It  is  surprising  that  a 
course  by  which  a  cestui  que  trust  of  stock  may  be  so 
effectually  protected  from  any  fraudulent  transfer  by 
his  trustee  should  not  be  more  frequently  adopted. 

stock  mny  be  Stock,  being  a  chose  in  action,  could  not  formerly 
jii.lgmciit  ^''^'^^'6  been  sold  under  a  fieri  facias  issued  in  exe- 
dcbts.  cution  of  a  judgment  against  the  owner  (/).     And,  in 

fact,  in  the  Acts  by  which  stocks  were  created,  it  was 
declared  that  they  should  not  be  taken  in  execution  (g). 
But  by  the  Act  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors  (h),  it  was  provided  that 

(c)  lb.  rules.    Under  the  Rules  ley's  Trusts,  23  Ch.  D.  549. 

of  1880,  the  notice  remained  in  (/)  Dundas  v.  Dutciis,  1  Yes. 

force    for    five    years    only,   but  juu.  198. 

might  be  kept  on  foot  by  serving  (g)  Bank  of  England  v.  Lunn, 

notice  of  renewal.  15  Yes.  577. 

{d)  lb.  rule  9.  (h)  Stat.   1   &  2  Yict.   c.    110, 

(e)  lb.  rule  10.     See  Be  BlaJcs-  s.  14. 
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any  judge  of  one  of  the  Superior^ Courts  of  common 
law  (i),  on  the  application  of  any  judgment  creditor, 
might  order  that  any  government  stock  of  the  debtor 
standing  in  his  own  name,  or  in  the  name  of  any  person 
in  trust  for  him,  should  stand  charged  with  the  payment 
of  the  judgment  debt  and  interest ;  and  such  order 
should  entitle  the  judgment  creditor  to  all  such  remedies 
as  he  would  have  been  entitled  to,  if  such  charge  had 
been  made  in  his  favour  by  the  debtor ;  but  no  pro- 
ceedings were  to  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order  (k).  And  by  a  subsequent 
Act  of  Parliament  (l),  this  provision  was  declared  to 
extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder  or  reversion,  and  whether 
vested  or  contingent,  as  well  in  such  stock  as  in  the 
dividends  or  annual  produce  thereof,  and  also  to  stock 
in  which  the  debtor  might  be  interested  standing  in  the 
name  of  the  accountant-general  of  the  Court  of  Chan- 
cery (on).  And  in  order  to  prevent  any  judgment  debtor 
from  disposing  of  the  stock  authorized  to  be  charged, 
an  order  might  have  been  procured  by  the  creditor,  in 
the  first  instance  ex  pavte,  restraining  the  Bank  of 
England  from  permitting  a  transfer  of  the  stock  until 
the  order  should  either  be  made  absolute  (that  is,  con- 
firmed and  continued)  or  discharged;  and  no  disposition 
of  the  judgment  debtor  in  the  meantime  was  to  be 


(t)  Miles  V.  Preslcmd,  4  My].  &  {I)  Stat.  3  &  4  Vict.  c.  82,  s.  I. 

Cr.  431.  See  Hulkcs  v.  Day,  10  Sim.  41. 

(k)  See    JVutts  v.    Jefferyes,   3  {m)  See    Warhtirton    v.    Hill, 

Mac.  &  Gord.  372  ;   Watts  v.  For-  Kay,  470  ;  Haly  v.  Barry,  L.  R., 

tcr,  Q.   B.,  1  Jur.,  N.   S.   133  ;  3  3   Cli.    Ap.    452,    456,   457.     By 

E.  &  B.   743  ;  contra,  Bcavan  v.  stat.    35   &   36    Vict.    c.    44,  the 

Harl  of  Oxford,  6  De  Gex,  M.  &  duties  of  the  accountant-general 

G.    524,  525,  532  ;  Scott  v.  Lord  of    the    Court    of    Chancery   are 

Hastings,  4  Kay  &  J.    633,  638  ;  transferred  to  the  paymaster-gene- 

Crotv  V.  Robinson,  L.  R.,  3  C.  P.  ral ;  and  by  stat.  46  &  47  Vict. 

264,  267  ;  Pickering  v.  Ilfracomhe  c.  29,  one  accounting  department 

llailvMy  Company,  L.  R.,  3  C.  P.  was  established  for  tlie  Supreme 

235,  251.  Court. 
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valid  or  effectual  as  against  the  creditor.  And  tlic 
order  would  have  been  made  absolute  if  the  debtor  did 
not,  withiu  a  time  mentioned  in  the  order,  show  cause 
to  the  contrary  (n).  The  Rules  of  Court  contained  in 
the  schedule  to  the  Judicature  Act  of  1875  (o)  pro- 
vided, and  the  Rules  of  the  Supreme  Court,  1883,  now 
provide  (7)),  that  an  order  charging  stock  or  shares  may 
be  made  by  any  Divisional  Court  or  by  any  judge,  and 
the  proceedings  for  obtaining  such  order  shall  be  such 
as  are  directed,  and  the  effect  shall  be  such  as  is  pro- 
vided by  the  Acts  above  mentioned.  When  the  debtor 
is  entitled  to  the  dividends  of  stock  standing  in  the 
names  of  trustees,  the  order  obtained  by  the  creditor 
chargjinfj  such  dividends  will  be  binding  on  the  trus- 
tees ;  but  the  Bank  must  still  pay  the  dividends  to  the 
trustees  as  legal  owners  (</). 

Tniiismission  The  history  of  the  law  respecting  the  transmission 
wilf  ^'^  ^^  stock  l)y  will  affords  a  curious  instance  of  the  enact- 
ments of  the  legislature  having  been  virtually  overruled 
by  the  decisions  of  the  Court  of  Chancery.  The  Acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  same  by  will 
in  writing  aifested  by  huo  or  more  credible  witnesses,  but 
that  such  devisee  should  receive  no  payment  till  so 
much  of  the  wnll  as  related  to  the  stock  had  been  entered 
in  the  office  at  the  Bank;  and  in  default  of  such  de- 
vise the  stock  should  go  to  the  executors  or  adminis- 
trators (r).  The  Court  of  Chancery  however  held, 
that  as  stock  had  been  declared  by  parliament  to  be 
personal  estate,  it  must,  like  all  other  personal  estate, 


(«)  Stat.    1  &  2   Vict.   c.   110,  Bristcad  v.  Wilkins,  3  Hare,  235  ; 

''^  15-  South  JFcstem  Loan  and  Discount 

(o)  Stat.  38  &  39  Vict.  (;.    77  ;  Co.   v.  Robertson,  8  (,).  B.  D.   17  ; 

Order  XLVI.  r.  1  of  the  Schedule.  and  see  Taylor  v.  Turnbull,  4  H 

{p)  Order  XLVI.  r.  1.  &  N.  495. 

(?)  Churchill  v.  Bank  of  Enq-  (r)  Stat.  1  Geo.  I.  stat.  2,  c  19, 

land,    11    Mee.    &    Wtds.    323;  s.  12,  and  subsequent  Acts. 
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devolve,  in  the  first  instance,  on  tlie  executor  for  pay- 
ment of  debts,  even  though  it  should  have  been  specially 
bequeathed  (s) ;  and  that  the  executor,  having  it  in  bis 
hands  by  virtue  of  his  office  of  executor,  was  bound, 
after  payment  of  debts,  to  dispose  of  it  according  to  the 
will  of  his  testator,  even  although  such  will  were  un- 
attested (t).  For,  previously  to  the  Act  for  the  amend- 
ment of  the  laws  with  respect  to  wills  (u),  a  will  of 
personal  estate  required  no  attestation.  In  effect,  there- 
fore, a  person  was  enabled  to  bequeath  his  stock  by  a 
will  unattested.  All  wills,  however,  are  now  required 
to  be  attested  by  two  witnesses.  And  by  a  recent  Act 
of  Parliament  the  provisions  of  the  old  Acts,  which  had 
virtually  been  disregarded,  were  formally  repealed  ;  and 
it  is  now  declared  that  the  stock  of  a  deceased  person 
may  be  transferred  by  his  executors  or  administrators, 
notwithstanding  any  specific  bequest  thereof ;  but  the 
Bank  are  not  to  be  required  to  allow  of  such  transfer, 
or  of  the  receipt  of  any  dividend  on  the  stock,  until  the 
probate  of  the  will  or  the  letters  of  administration  shall 
have  been  first  left  at  the  Bank  for  registration.  And 
the  Bank  may  require  all  the  executors  who  shall  have 
proved  the  will  to  concur  in  the  transfer  (x).  And  the 
registry  of  specific  bequests  of  stock  is  no  longer  re- 
quired. 

The  next  kind  of  incorporeal  personal  property  which  Shares. 
we  shall  mention  are  shares  in  joint  stock  companies. 
Joint    stock  companies    were    formerly   of  two    kinds, 
those  which  were  incorporate,  or  made  into  corpora- 
tions, and  those  which  were  not  so. 


(s)  Ba7ik  of  England  v.  Mofatt,  (it)  Stat.  7  "Will.  IV.  k  1  Vict. 

3  Bro.  C.   C.  260  ;  Bank  of  Eng-  c.  26. 

lanclY.  Parsons,  5  Ves.  665  ;  Bank  {o:)  Stat.  8  &  9  Vict.  c.  97,  s.  1, 

of  England  \.  Lunn,  15  Ves.  569.  repealed  by  stat.    33  &  34   Vict. 

[t)   Ripley    V.     Watcricorth,    7  c   69,  and  re-enacted  by  stat.   33 

Ves.   440  ;  Franklin  v.    Bank   of  &  34  Vict.  c.  71,  s.s.  17,  23. 
England,  1  Russ.  575,  589. 


..,;,;  OV  CirOSES    IN   ACTION. 

( ..ri.o.-ntioiis        Coi-porations  are  Icgcal  personages,  always  known  Ly 
'.ir""lu'.        tljc  same  name,  and  preserving  tbeir  identity  through  a 
'^  "  perpetual   succession   of  natural   persons.      They   are 

cither  corporations  sole,  composed  only  of  one  person, 
such  as  a  bishop,  a  parson,  or  the  chamberlain  of 
London ;  or  corporations  mjgregate,  composed  of  many 
persons  acting  on  all  solemn  occasions  by  the  medium 
of  their  common  seal  (y)  ;  and  it  is  of  such  corpora- 
tions that  we  arc  now  about  to  speak.  Such  corpora- 
tions may  be  created  either  by  charter  conferred  by 
the  queen's  letters-patent,  or  by  Act  of  Parliament. 
And,  till  a  few  years  ago,  all  joint  stock  companies 
which  had  not  obtained  this  expensive  sanction  w^ere  in 
fact  private  partnerships  on  an  extended  scale.  In  the 
present  reign,  however,  as  we  shall  hereafter  see,  pro- 
vision has  been  made  for  the  incorporation  of  all  public 
joint  stock  companies  (s)  ;  but  such  companies  as  are 
incorporated  by  letters-patent  or  special  Act  of  Parlia- 
ment still  enjoy  peculiar  privileges.  These  companies, 
therefore,  first  require  notice. 

Compauics  The  nature  and  incidents  of  shares  in  the  joint  stock 

incorponiti'd     ^^  companies  incorporated  by  letters-patent  or  Act  of 
by  c'lmi  ter  or  ^  ^  ''  ■*•  _ 

Act.  Parliament  have  generally  been  determined  by  their  re- 

spective charters  or  Acts  of  incorporation.  And  in  the 
great  majority  of  cases,  and  in  all  the  modern  charters 
and  Acts  of  incorporation,  the  shares  are  declared  to  be 
personal  estate,  and  transmissible  as  such.  In  a  few  of 
the  older  companies,  of  which  the  New  River  Company 
is  an  instance  («),  the  shares  are  real  estate  in  the  nature 
of  incorporeal  hereditaments.  Since  the  year  1845,  how- 
ever, all  the  provisions  contained  in  special  Acts  for  the 

ilf)  See  Bac.   Abr.,  tit.   Corpo-  20  &  21  Yict.  c.  49  ;  all  now  re- 
rations  ;  1  Black.  Com.  cli.  18.  pealed    by  the    Com])ames   Act, 

(;)  Stat.  7  &  8  Yict.  c.   110  ;  1862,  stat.  25  &  26  Vict.  c.  89. 

partly  repealed  by  stat.   20  &  21  (a)  Bnjbuttcr  v.  Bartholomcu; 

Vict.  c.   14,  s.   23  ;  7  &  8  Vict.  2  P.  Wins.  127. 
c.   113,  partly   repealed  by  stat. 
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incorporation  of  joint  stock  comj^anies  have  generally 
been  the  same.  For  in  that  year  an  Act  of  Parliament  was 
passed  "  for  consolidating  in  one  Act  certain  provisions  The  Clauses 
usually  inserted  in  Acts  with  respect  to  the  constitution  ^'^"^°  ^*^ "  ^°" 
of  companies  incorporated  for  carrying  on  undertakings 
of  a  public  nature"  (6).  Other  Acts  have  also  been 
passed  for  consolidating  certain  provisions  usually  in- 
serted in' Acts  authorizing  the  taking  of  lands  for  under- 
takings of  a  public  nature  (c) ;  in  Acts  authorizing  the 
making  of  railways  (d) ;  in  Acts  for  constructing  or 
regulating  markets  and  fairs  (e)  ;  in  Acts  authorizing 
the  making  of  gasworks  for  supplying  towns  with 
gas  (/) ;  or  of  waterworks  for  supplying  towns  with 
water  (g) ;  in  Acts  for  the  making  and  improving  of 
harbours,  docks,  and  piers  {h) ;  in  Acts  for  paving,  drain- 
ing, cleansing,  lighting  and  improving  towns  (i)  ;  and 
in  Acts  authorizing  the  making  of  cemeteries  (k).  In 
each  of  these  Acts  enactments  are  made  with  respect  to 
^'arious  matters  usually  contained  in  Acts  of  incorpora- 
tion for  the  above  purposes  ;  and  it  is  provided  that  the 
clauses  and  provisions  of  these  general  Acts,  save  so  far 
as  they  shall  be  expressly  varied  or  excepted  by  any 
special  Act,  shall  apply  to  every  undertaking  which 
shall  thereafter  be  authorized  by  Act  of  Parliament  for 
any  of  the  purposes  above  referred  to,  A  uniformity 
has  thus  been  given  to  the  constitution  of  such  com- 
panies, and  the  length  of  the  Acts  of  Parliament  re- 

(b)  Stat.  8  &  9  Tict.  c.  16  ;  ex-  37  Vict.  cc.  48,  76  ;  37  &  38  Vict, 
tended   by  stat.    26    &    27   A'ict.  cc.  40,  76  ;  38  &  39  Viet.  c.  31. 
c.  118  ;  amended  by  stat.  32  &  33  (c)  Stat.  10  &  11  Vict.  c.  14. 
Vict.  c.  48.  (/)  Stat.   10  &  11  Vict.  c.   15  ; 

(c)  Stat.  8  &  9  Vict.  c.  IS  ;  amended  by  stat.  34  &  3.5  Vict, 
extended  by  stat.  23  &  24  Vict.  c.  41.  See  also  stats.  33  &  34 
c.  106.  Vict.  c.  70  ;  36  &  37  Vict.  c.  89. 

{d)  Stat.    8  &  9   Vict,   c.    20  ;  {g)  Stat.   10  &  11  Vict.  c.   17  ; 

extended  by  stat.  26  &  27  Vict.  extended  liy  stat.   26  &  27  Vict, 

c.   92.     See  also  stats.    27    &   28  c.   93.     See  also  stats.    33  &   34 

Vict.   c.    120  ;  27  &  28  Vict.    c.  Vict.  c.  70  ;  36  &  37  Vict.  c.  89. 
121  ;  30  &  31  Vict.  c.  127  ;  32  &  (h)  Stat.  10  &  11  Vict.  c.  27. 

33  Vict.  c.  114  ;  33  &  34  Vict.  c.  {i)  Stat.  10  &  11  Vict.  c.  34. 

19  ;  and  34  &  35  Vict.  c.  78  j  36  &  (A)  Stat.  10  &  11  Vict,  c,  65. 
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<Hiircd  to  establish  tliein  has  been  greatly  diminished. 
A  short  title,  for  the  convenience  of  reference,  is  given 
to  i-ach  Act.  Thu  first  Act  mentioned  is  called  "The 
Companies  Clauses  Consolidation  Act,  1845  "  (?)  ;  the 
Acts  amending  it  are  called  "  The  Companies  Clauses 
Act,  180.'} "(///) ;  and  "The  Companies  Clauses  Act, 
1809  "  (70  ;  and  all  the  others  have  similar  titles.  An 
Act  called  "  The  Tramways  Act,  1870,"  has  been  passed 
to  facilitate  the  construction  and  to  regulate  the  work- 
ing of  tramways  (o). 

t :,.mi..iin.s  The  Companies  Clauses  Consolidation  Act  contains 

*^r"uion""'  pi'ovisions  witli  respect  to  the  distribution  of  the  capital 
Act,  181.').  of  the  company  into  shares,  which  are  to  be  personal 
estate,  and  transmissible  as  such  {p)  ;  -with  respect  to 
the  transfer  of  shares,  which  must  be  by  deed  duly 
stamped,  in  which  the  consideration  shall  be  truly 
stated  {q),  and  which  cannot  take  place  until  the  trans- 
feror shall  have  paid  all  calls  for  the  time  being  due  on 
every  share  held  by  him  (r)  ;  with  respect  to  the  trans- 
mission of  shares  by  will,  intestacy,  marriage  of  a 
female,  &c.  (s)  ;  with  resJDect  to  the  payment  of  calls  (i), 
which  may  be  made  payable  by  instalments  (u),  and 
the  forfeiture  of  shares  for  non-payment  of  calls  {x)  ; 
with  respect  to  the  remedies  of  creditors  of  the  coni- 
l^any  against  the  shareholders  (y),  which  are  confined  to 
the  extent  of  their  shares  in  the  capital  of  the  company 
not  then  paid  up,  and  may  be  exercised  only  in  case 

(I)  Stat.  8  &  9  Yict.  c.  16,  s.  4.  PMilway  Co^njMny,  36  L.  J.,  N. 

(m)  Stat.  26  &  27  Vict.  c.  118.  S.,  Q.  B.  198  ;  Law  Rep.,  2  ().  V,. 

(n)  Stat.  32  &  33  Vict.  c.  48.  471. 

(o)  Stat.  33  &  34  Vict.  c.  78.  {s)  Sects.  18,  19. 

ip)  Stat.    8   i:  9  Vict.    c.    16,  (t)  Sects.  21—28  ;  see  JVolvj,- 

s-  7.  hampton  Nciu    Watcrworkg  Coni- 

(q)  Sect.  14.  pamj  v.  Haichesford,  6  C.  13.,  N. 

{/•)  Sect.   16  ;   Hall  v.  Norfolk  S.  336. 

Estuary  ComiKiny,  (i.  •&.,!%  iur.  (u)    Ambergatc,     ,i-c.    FMilicay 

149  ;  Recjina  v.  Londonderry  and  Company  v.  NorcUffc,  6  Ex.  Eep. 

Colcrainc  Railway  Comjjany,  13  629. 

Q.    B.    998  ;    Uuhhersty  v.  Man-  (x)  Sects.  29—35. 

Chester,  Sheffield  and  Lincolnshire  [y)  Sect.  36. 
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there  cannot  be  found  sufBcient  property  or  effects  of 
the  company  whereon  to  levy  execution  (z)  ;  with  re- 
spect to  the  borrowing  of  money  by  the  company  (a), 
the  conversion  of  the  borrowed  money  into  capital  (b), 
the  consolidation  of  fully  paid  up  shares  into  stock  (c), 
general  meetings  (d),  the  appointment  and  rotation  of 
directors  (e),  the  powers  (/),  proceedings,  and  liabilities 
of  the  directors  (g),  the  appointment  and  duties  of 
auditors  (Ji),  the  accountability  of  the  officers  of  the 
company  (/),  the  keeping  of  accounts  (/■),  the  making  of 
dividends  {I),  and  of  bye-laws  {m),  the  settlement  of  dis- 
putes by  arbitration  (ri),  the  giving  of  notices  (o),  the 
recovery  of  damages  and  penalties  (p),  and  appeals 
with  respect  to  such  damages  or  penalties  to  the 
quarter  sessions  (g');  and,  lastl}^  with  respect  to  affording 
access  to  the  special  Act  by  all  parties  interested  (y). 
The  provisions  of  the  other  Acts  are  not  of  a  nature  to 
require  enumeration. 

Joint  stock  companies  which  had  not  obtained  letters-  luconveuiuucr 
patent  or  special  iV-cts  of  incorporation  Avere  formerly  poratcd  joint 

subjected  to  very  great  inconvenience  whenever  they  ^^^''^  "'°"^" 
,      ■  •  111  T  •  iianies. 

had   occasion   to   take   legal   proceedmgs  against   any 

person  who  happened  to  be  a  shareholder.     And  every 

shareholder  in  such  companies  was  subject  to  the  like 

inconvenience  whenever  he  had   occasion   to   proceed 

against  the  company.     For  such  a  company,  however 

(:;)  Dcvercux  v.   Kilkenny,  <L-c.  West  Hartlepool  11  arhour and  FmU- 

Railway   Company,    5    Ex.    Eep.  way  Company,  Lds.  Js.,   11  Jur., 

834  ;  HitcMns  v.    Kilkenny,    A-c.  K   S.    124  ;  2  De  Gex,   J.    &  S. 

Railway  Company,  IOC.  B.  160  ;  475. 

Nixon  V.  Broxurdoic,   3  H.  &  N.  (h)  Sects.  101—108. 

()86.  {i)   Sects.  109—114. 

(a)  Stat.  8  &  9  Vict.  c.  16,  ss.  {k)  Sects.  115—119. 

38—55.  (?)  Sects.  120—123. 

(h)  Sects.  56—60.  (m)  Sects.  124—127. 

(c)  Sects.  61—64.  (n)    Sects.  128—134. 

[d)  Sects.  66—80.  (o)  Sects.  135-139. 
((■)  Sects.  81—89.  (p)   Sects.  142—158. 
(/)  Sects.  90,  91.  {q)  Sects.  159,  160. 
{(j)  Sects.  92—100  ;   Wilson  v.  (r)  Sects.  161,  162. 
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1  -cttcre- 
}mtent. 


1  'lanking 
impanies. 


extensive,  was  in  law  merely  a  partnership ;  and  a 
partner  who  owes  money  to  the  partnership  of  which 
lie  is  a  member,  evidently  owes  a  portion  of  it  to  him- 
self according  to  his  interest  in  the  joint  stock  ;  and  in 
like  manner  a  partner  Avho  is  a  creditor  claims  part  of 
his  demand  against  himself.  In  each  case,  therefore, 
an  account  must  be  settled  before  the  exact  debt  or 
credit  of  the  partner  can  be  ascertained  (s).  In  order 
to  obviate  the  difficulties  which  thus  arose,  many  joint 
stock  companies  obtained  special  Acts  of  Parliament, 
enabling  them  to  sue  and  be  sued  in  the  name  of  some 
officer.  And  in  the  year  1837  an  Act  of  Parliament  (t) 
was  passed  empowering  the  crown  to  grant,  by  letters- 
patent,  charters  to  companies  for  any  trading  or  other 
purposes  whatsoever,  which,  without  incorporating  such 
companies,  would  empower  them  to  sue  and  be  sued  in 
the  name  of  some  officer  appointed  and  registered  for  the 
purpose.  This  Act  is  still  in  force,  and  it  contains  a 
valuable  provision,  empowering  the  crown  to  limit,  by 
the  letters-patent,  the  liability  of  the  individual  members 
of  the  company  for  its  engagements  to  a  given  extent  per 
share  (u).  Banking  companies,  whose  shareholders  are 
generally  their  customers,  were  peculiarl}'-  subject  to 
the  inconvenience  above  referred  to  in  suing  and  being 
sued.  Accordingly  by  modern  statutes  (x),  all  such 
banking  companies  as  consisted  of  more  than  six  mem- 
bers, were  allowed  to  appoint  some  public  officer  who 
must  sue  and  be  sued  on  behalf  of  the  company  (y). 


-loint  Stock 
<'.)inpanics 
Utgistratinn 
A.t  of  1S44. 


In  the  year  18i4  an  Act  was  passed  providing  for 
the  incorporation,  by  registration  in  the  registry  office 


(s)  See  Riclianlson  v.  Bank  of 
Eiujlatul,  4  My.  k  Cr.  165. 

[l)  Stat.  7  Will.  IV.  &1  Vict, 
c.  73,  repealing  a  former  statute 
for  a  similar  purpose,  4  &  5 
Will.  IV.  c.  94. 

{u)  Stat.  7  Will.  IV.  k  1  Vict. 
c.  73,  s.  4. 


(.r)  Stats.  7  Geo.  IV.  c.  46,  s.  9 
ct  seq.  ;  1  &  2  Vict.  c.  96  ;  ex- 
tended, 3  &  4  Vict.  c.  Ill  ;  made 
perpetual,  5  &  6  Vict.  c.  85  ;  27 
k  28  Vict.  c.  32. 

(y)  Cha2mian  v.  MilvnAn,  5  Ex. 
Rep.  61  ;  Steward  v.  Greaves,  10 
Mee.  &  Wels.  711. 
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thereby  established,  of  joint  stock  companies  established 

for  any  commercial  purpose,  or  for  any  purpose  of  profit, 

or  for  the  purpose  of  insurance  (z).     And  another  Act  Banking 

r     i"  .•,,,.,•  ,•  « companies. 

of  the  same  year   provided   for   the   incorporation  ot 

banking  companies   by  letters  patent,  to  be  obtained, 

on  petition,  from  the  Crown,  and  to  be  granted  for  a 

term  not  exceeding  twenty  years  (a).     But  under  both  Liability  of 

of  these  Acts  the  shareholders  were  fully  liable  to  the  ^^^^^'^^^^o^'  '^^'^• 

creditors  of  the  company,  though  a  person's  liability 

ceased  on  the  expiration  of  three  years  after  he  had 

ceased  to  be  a  shareholder  (b).     The  Limited  Liability  The  Limited 

,  1     1  •    •    ,     ,      1  •       ,     Liability  Act, 

Act,  1855  (c),  however,  enabled  joint  stock  companies  to  1355. 

be  registered  under  the  Act  of  1844  with  limited  liability, 
so  that  each  shareholder  should  not  be  liable  to  the  credi- 
tors of  the  company  for  more  than  the  unpaid  portion 
of  his  shares  (</).  This  principle  of  limited  liability  so 
introduced  was  extended  and  hiore  accurately  applied 
by  the  Joint  Stock  Companies  Acts,  1856  (c)  and 
1857  (/),  and  the  Joint  Stock  Banking  Companies 
Act,  1857  (g),  as  amended  by  subsequent  Acts  (k)  ;  all 
of  which  are  now  repealed  and  consolidated  by  the 
Companies  Act,  1862  {i),  as  amended  by  the  Companies 
Acts,  1867,  1877,  1879,  1880  and  1883  (^^O- 

Under  these  Acts  seven  or  more  persons  associated  for  Companies 
any  lawful  purpose  may,  by  subscribing  their  names  to  audisov"' 
a  memorandum  of  association,  and  otherwise  complying 

(:)  Stat.    7  &  8  Vict.   c.    110,  7—10. 

amended  by  stat.   10  &  11  Vict.  (c)  Stat.  18  &  19  Vict.  c.  133. 

c.   78,  and  repealed  by  stat.  25  &  (d)  Sect.  8. 

26  Vict.   c.   89.     See   The  Queen  (c)  Stat.  19  &  20  Vict.  c.  47. 

V.     WhUmarsh,   15   Q.    B.    600  ;  (/)  Stat.  20  &  21  Vict.  c.  14. 

Bear  y.    Bromley,   21    L.    Jour.,  [q)  Stat.  20  &  21  Vict.  c.  49. 

Q  B.  354  ;  18  Q.  B.  271.  {h)  Stats.  20  &  21  Vict.   c.  80  ; 

(a)  Stat.    7   &  8  Vict.  c.    113,  21  &  22  Vict.  c.  60  ;  21  &  22  Vict, 

repealed  by  stat.   25  &  26  Vict.  c.  91. 

,c   89  (i)  Stat.  25  &  26  Vict.  c.  89. 

'  (&)'  Stat.    7  &  8  Vict.   c.   110,  {k)  Stats.  30  &  31  Vict.  c.  131  ; 

ss.   66—68;    Greenwood'' s  case,   3  40  &  41  Vict.  c.  26  ;  42  &  43  Vict. 

De  G;,  M.   &  G.    459;    18   Jur.  c.  76  ;  43  Vict.  c.  19  ;  and46&47 

387  ;    7    &   8  Vict.  c.    113,   ss.  Vict.  cc.  28,  30. 
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with  the  requisilioiLi  of  the  Acts  in  respect  of  registra- 
tion, form  an  incorporated  company,  with  or  without 
Comi««i.-9  limited  liahility  (l).  And  any  company  registered 
^'"*'  '^''*"  as  an  unhmited  company  may  now  register  as  a 
lituitcd  company,  subject  to  the  provisions  of  the 
Companies  Act,  1879  (m).  Not  more  than  ten  per- 
sons may  carry  on  the  business  of  banking  as  partners,, 
unless  they  are  registered  under  these  Acts,  or  are 
formed  in  pursuance  of  some  other  Act  of  Parliament 
or  of  letters-patent;  and  no  partnership  consisting  of 
more  than  twenty  persons  can  now  be  formed  for  the 
purpose  of  carrying  on  any  other  business  that  has  for 
its  object  tlic  acquisition  of  gain  by  the  partnership 
or  by  the  individual  members  thereof  (w),  unless  it  b& 
registered  as  a  company  under  these  Acts  or  be  formed 
in  pursuance  of  some  other  Act  of  Parliament,  or  of 
letters-patent,  or  be  a  company  engaged  in  working 
mines  within  and  subject  to  the  jurisdiction  of  the 
Liabiliiy  may  Stannaries  (o).  The  liability  of  the  members  of  a  com- 
pany formed  under  these  Acts  may,  according  to  the 
memorandum  of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively  held 
by  them,  or  to  such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to 
contribute  to  the  assets  of  the  company  in  the  event  of 

(/)  Stat.  25  &  26  Vict.  c.   89,  general  creditors,  then  tlie  mem- 

s.  6.  bers,  after  satisfying  the  remaining 

„     ,   .      .            («0  Stat.  42  &  43  Vict.  c.  76.  demands  of  the  note  holders,  shall 

Bank  Lssuing    p.ut  by  sect.   4,   a  bank  of  issue  be  liable   to   contribute   towards 

notes.                registered  as  a  limited  comptiny,  payment    of    the    debts    of    the 

either  before  or  after  the  passing  general  creditors  a  sum  equal  to. 

of  that  Act,  shall  not  be  entitled  the  amount  received  by  the  note 

to  limited  liability  in  respect  of  holders  out  of  the  general  asset.s 

its    notes  ;     and    the     members  of  the  company, 

thereof  shall   continue  liable   in  (n)  See  tSmith  v.  Anderson,  15' 

respect  of  its  notes  in  the  same  Ch.  U.  247  ;  BePadstow  Total  Loss 

manner  as  if  it  had  been  regis-  and  Collision  Assurance  Associa- 

tered  as  an  unlimited  company  ;  tion,  20  Ch.  D.  137  ;  Jennings  v. 

but  in  case  the  general  assets  of  Hammond,  9  Q.  B.  D.  225  ;  Shaiu 

the  company  are,  in  the  event  of  v.  Benson,  11  Q.  B.  D.  563. 

the  company  being  wound  up,  in-  (o)  Stat.   25  &  26  Vict.   c.  89, 

.sutficient  to  satisfy  the  claims  of  .  4. 
both  the  note   holders   and  the 
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its  being  wound  up  (p).     In  the  former  case  tlic  com- 
pany is  said  to  be  limited  by  shares ;  and  in  the  latter 
to  be  limited  by  guarantee.     And  the  Companies  Act,  Company 
18G7,  now  provides,  that  the  liability  of  the  directors  or  Store  witli 
managers,  or  managing  director  of  a  limited  company,  jj^JVJJJ*'"^ 
may,  if  so  provided  by  the  memorandum  of  association 
or  fixed  by  special  resolution,  be  unlimited  (q). 

The  memorandum  of  association  of  a  company  limited  Memorandinn 

,    .      ,1       «  „       .         ,1  •  of  association 

by  shares  must  contain  the  following  things  : —  of  company 

1.  The   name  of  the  company  with  the  addition  oflin-itedby 

shares. 

the  word  "  limited,"  as  the  last  word  of  such ' 
name. 

2.  The  part  of  the  United  Kingdom  in  which  the 

registered  office  of  the  company  is  proposed  to 
be  situate. 
o.  The  objects  for  which  the  company  is  to  be  esta- 
blished. 
4.  A  declaration  that  the  liability  of  the  members  is 

limited. 
6.  The  amount  of  capital  with  which  the  company 
proposes  to  be  registered,  divided  into  shares  of 
a  certain  fixed  amount ;  subject  to  the  following 
regulations : — 
(1.)  That  no  subscriber  shall  take  less  than  one 

share. 
(2.)  That  each  subscriber  of  the  memorandum  of 
association  shall  write  opposite  to  his  name 
the  number  of  shares  he  takes  (r). 

When   the   company   is    limited   by  guarantee,,    its  Memorandum 
memorandum  of  association  must  contain  the  first  three  ^f  company 

of  the  above-mentioned  requisites  ;  and  (4),  a  declara-  limited  by 

,  .  ,      guarantee 

tion,  that  each  member  undertakes  to  contribute  to  the 

(  »)  Stat.  25  &  26  Vict.  c.  89,       ss.  4—8. 
s.  7.  (r)  Stat.   25  k  26  Vict.  c.  89, 

'  (q)  Stat.  30  &  31  Vict.  c.  131,       s.  8. 

w.p.r.  T 
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assets  of  the  company,  in  the  event  of  the  same  being 
wound  up  during  the  time  that  lie  is  a  member,  or 
within  one  year  afterwards,  for  payment  of  the  debts 
and  HabiUties  of  the  company  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  of  the 
costs,  charges  and  expenses  of  winding-up  the  com- 
pany, and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  such  amount  as  may 
be  required,  not  exceeding  a  specified  amount  (s). 

Meiiioiainluiii       If  no  limit  be  placed  on  the  liabihty  of  the  members 
'.'.f  uirn'mlteT  tli6  company  is  called  an   unlimited  company,  and  its 
..iiii|.:iiiy.        memorandum  of  association  must  contain  only  the  fol- 
lowing things  : — 

1.  The  name  of  the  company. 

2.  The  part  of  the  United  Kingdom  in  which   the 

registered  office  of  the  company  is  proposed  to 
be  situate. 

3.  The   objects   for   which    the    company   is   to   be 

established  (t). 

Kftect  oi'  The  memorandum  of  association  must  bear  the  same 

iiiemoraiKhim      ,  -r-  •,  i       i  i  ,   i         •  t  i  i 

of  associatiuii.  Stamp  as  it  it  Were  a  deed,  and  must  be  signed  by  each 
subscriber  in  the  presence  of  and  be  attested  by  one 
witness  at  the  least.  When  registered,  it  binds  the 
company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  contained  in  the  memo- 
randum a  covenant  on  the  part  of  himself,  his  heirs, 
executors  and  administrators,  to  observe  all  the  con- 
ditions of  such  memorandum,  subject  to  the  provisions 

i^Ae^nimle""  ^^  ^^^  ^^^  ^^''''"  ^°  alteration  can  be  made  by  any  com- 
pany in  the  conditions  contained  in  its  memorandum 

Kxccption.  of  association:  except  that  a  company  limited  by  shares 
may  increase  its  capital  by  the  issue  of  new  shares  of 

(*)Sect.  9.  (<)  Sect.  10.  («)  Sect.  11. 


OF   PERSOXAL   ANNUITIES,   STOCKS   AND   SHARES.  275 

such  amount  as  it  thinks  expedient,  or  may  consolidate 

and  divide  its  capital  into  shares  of  larger  amount  than 

its  existing  shares,  or  convert  its  paid-up  shares  into 

stock  (x)  ;  and  except  that  any  company  may,  witli  the 

sanction   of  a   special   resolution    of  the    company   as 

after  mentioned,  and  with  the  approval  of  the  Board  of 

Trade,  change  its  name  ;  but  such  change  will  not  affect  -Name  may  be 

chan^'cd. 
any  of  the  rights  or  obligations  of   the   company  (y).        '^ 

And  the  Companies  Act,  1867,  now  empowers  any  com-  Power  to 

pany  limited  by  shares  to  modify  by  special  resolution  ^gdJi^e"'^ 

the  conditions  of  its  memorandum  of  association,  so  as  capital. 

to  reduce  its  capital,  provided  the  sanction  of  the  Court 

be  obtained  (z).    The  same  Act  also  empowers  any  com-  Subdivision 

pany  limited  by  shares  to  divide  its  capital  or  any  part  *   ■   '  '  ■  • 

thereof  into  shares  of  a  smaller  amount  than  originally 

fixed  by  its  memorandum  of  association  ;  provided  that 

the  proportion  between  the  amount  Avhich  is  paid,  and 

the  amount  (if  any)  which  is  unpaid,  on  each  share  of 

reduced  amount,  shall  be  the  same  as  it  was  in  the  case 

of  the  existing  share  or  shares  from  which  the  share  of 

reduced  amount  is  derived  (a).     The  Companies  Act, 

1877,  e^itends  the  power  of  reducing  the  capital  of  a 

company  to  paid-up  capital,  and  otherwise  amends  the 

provisions  of  the  Act  of  18(37  (h).     And  the  Companies 

Act,  1880,  still  further  extends  the  powers  of  reducing 

the  paid-up  capital  of  a  company  (c). 

The  memorandum  of  association  may,  in  the  case  of 
a  company  limited  by  shares,  and  must  in  the  case  of  a 
company  limited  by  guarantee  or  unlimited,  be  accom- 
panied, when  registered,  by  articles  of  association  signed  Articles  of 
by  the  subscribers  to  the  memorandum  of  association,  '^■'''' 
and  prescribing  such  regulations  for  the  company  as  the 

(x)  Sect.  12.  Tulc  Co.,  23  Ch.  D.  542, 

(y)  Sect.  13.  (a)  Sect.  21. 

(s)  Stat.  30  &  31  Vict.  c.   131,  (6)  Stat.  40  &  41  Vict.  c.  26. 

Sf.  9—20.     See  lie  Plaskynaston  (c)  Stat.  43  Vict.  c.  19. 

T    2 
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subscribers  sliall  deem  expedient.  These  articles  must 
1)0  expressed  in  separate  paragraphs  numbered  arith- 
metically. The  Act  contains  a  Table,  marked  A.  in  the 
first  schedule  thereto,  of  provisions,  all  or  any  of  which 
may  be  adopted  in  the  articles  of  association  (d).  The 
regulations  contained  in  this  Table  will,  if  not  excluded 
or  modified  by  the  articles,  be  deemed,  so  far  as  they 
are  applicable,  to  be  the  regulations  of  every  company 
limited  by  shares  (e).  The  articles  of  association  must 
be  printed  and  stamped  as  if  they  were  contained  in 
a  deed,  and  must  be  signed  and  attested  in  the  same 
manner  as  the  memorandum  of  association ;  and  when 
registered,  they  bind  the  company  and  the  members 
Registration,  thereof  to  the  same  extent  (/).  The  memorandum  and 
articles,  if  any,  are  to  be  registered  by  the  registrar  of 
joint  stock  companies  (g)  ;  and  thereupon  the  company 
is  incorporated,  Avith  power  to  hold  lands ;  and  a  cer- 
tificate of  the  incorporation  of  any  company  given  by 
the  registrar  shall  be  conclusive  evidence  that  all  the 
requisitions  of  the  Act  in  respect  of  registration  have 
been  complied  with  (//).  No  company  formed  for  the 
purpose  of  promoting  art,  science,  religion,  charity,  or 
any  other  like  object,  not  involving  the  acquisition  of 
gain  by  the  company,  or  by  the  individual  members 
thereof,  shall,  without  the  sanction  of  the  Board  of 
Trade,  hold  more  than  two  acres  of  land  ;  but  the 
Board  of  Trade  may,  by  licence  under  the  hand  of  one 
of  their  principal  or  assistant  secretaries,  empower 
any  such  company  to  hold  lands  in  such  quantity  and 
subject  to  such  conditions  as  they  think  fit  (i).  All 
.shares  are  to  be  personal  estate  (k).  Every  company  is 
required  to  keep  a  register  of  its  members  (Z) ;  and  every 
company  having  a  capital  divided  into  shares  is  required 


Company  in 
corporateJ. 


Slinro.'?  pei- 
sonal  estate. 

Register  of 
members. 


{d)  Stat 

14. 

('■)  Sect.  15. 

(/)  Sect.  16. 

(y)  Sect.  17. 


&  26  Yict.  c. 


{h)  Sect.  18. 
(?:)  Sect.  21. 
(^•)  Sect.  22. 
(l)  Sect.  25. 
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to  make  out  an  annual  list  of  its  members,  with  other 
particulars,  and  to  forward  a  copy  thereof  to  the  regis- 
trar of  joint  stock  companies  {in).  No  notice  of  any- 
trust,  expressed,  implied,  or  constructive,  is  to  be 
entered   on  the  register  (n).     And  a  certificate  under  Certificate  of 

.-,  1     r  xi  -c  ■  I.  shares  or 

the  common  seal  ot  the  company,  speciiying  any  shares  stock. 
or  stock  held  by  any  member  is  prima  facie  evidence 
of  his  title  to  the  shares  or  stock  therein  specified  (o). 
And  the  register  of  members  is  prmid  facie  evidence  Register 
of  any  matters  by  the  Act  directed  or  authorized  to  bo  ^"^^^^^^^ 
inserted   therein  {p).     And  the  Companies  Act,  1877, 
further  provides  that  any  certificate  of  the  incorpora- 
tion of  any  company,  given  by  the  registrar  or  by  any 
assistant  registrar  for  the  time  being,  shall  be  received 
in  evidence  as  if  it  were  the  original  certificate  ;  and  it 
also  provides  for  the  reception  as  original  evidence  of 
all  certified  copies  or  extracts  of  all  registered  docu-  Certified 

,      /   \  copies 

ments  {q).  ' 

Every  company  is  bound  by  the  Act  to  have  a  regis-  Registered 
tered  office,  to  which  all  communications  and  notices  ^      ' 
may  be  addressed  (r).      And   every  limited   company  Name  of 
must  keep  its  name  painted  or  affixed  on  the  outside  of  p.^,y  to'i^™ 
every  office  or  place  of  business  of  the  company,  in  a  painted  up, 
conspicuous  position,  in  letters  easily  legible,  and  must 
have  its  name  engraven  in  legible  characters  on  its  seal, 
and  must  have  its  name  mentioned  in  legible  characters 
in  all  notices,  advertisements,  bills,  notes,  indorsements, 
cheques,  orders   for  money  or  goods  on   behalf  of  the 
company,  and  in  all  bills  of  parcels,  invoices,  receipts 
and  letters  of  credit  of  the  company  (.s).     But  associa- 
tions not  for  profit  may,  by  licence  of  the  Board  of 


(•/?i)  Sect.  26,  s.  6. 

{n)  Sect.  30.  (r)  Stat.  25  &  26  Vict,  c    89, 

(o)  Sect.  31.  s.  39. 

{■p)  Sect.  37.  (s)  Sect.  41. 

iq)  Stat.  40  k.  41  Vict.  c.  26, 
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lU'gistor  of 
mortgayi'H. 


Trade,  be  registered  with  limited  liability,  without  the 
add  it  ion  of  the  word  limited  to  their  names  (t).  Every 
liinitetl  company  is  required  to  keep  a  register  of  all 
mortgages  and  charges  specifically  affecting  property 
of  the  company  (u).  And  every  limited  banking  com- 
pany, and  every  insurance  company,  and  deposit,  provi- 
dent or  benefit  society  under  the  Act,  is  required  before 
it  commences  business,  and  afterwards  on  the  first 
Monday  in  February  and  the  first  Monday  in  August 
in  every  year,  to  make  a  statement  of  its  capital,  lia- 
bilities and  assets  in  a  given  form,  to  be  put  up  in  a 
conspicuous  place  in  the  office  of  the  company  (x). 


Power  to  alter 
regulations 
by  .sj)i'cial 
ru.iolutioii. 


A  sj)ecial 
resolution. 


Subject  to  the  provisions  of  the  Act,  and  to  the  con- 
ditions contained  in  the  memorandum  of  association, 
any  company  formed  under  the  Act  may,  in  general 
meeting  from  time  to  time,  by  passing  a  special  resolu- 
tion in  manner  after  mentioned,  alter  all  or  any  of  the 
regulations  of  the  company  contained  in  the  articles  of 
association,  or  in  the  Table  marked  A.  in  the  first  sche- 
dule, where  such  Table  is  applicable  to  the  company  ; 
or  make  new  regulations  to  the  exclusion  of  or  in  addi- 
tion to  all  or  any  of  the  regulations  of  the  company  ; 
and  any  regulations  so  made  by  special  resolution  shall 
be  deemed  to  be  regulations  of  the  company  of  the  same 
validity  as  if  they  had  been  originally  contained  in 
the  articles  of  association,  and  shall  be  subject  in  like 
manner  to  be  altered  or  modified  by  any  subsequent 
special  resolution  (y).  A  resolution  passed  by  a  com- 
pany under  the  Act  is  deemed  to  be  special  whenever 
a  resolution  has  been  passed  by  a  majority  of  not  less 
than  three-fourths  of  such  members  of  the  company  for 


(t)  Stat.   30  &  31  Yict.  c.    131, 
s.  23. 

{u)  Stat.  25  &  20  Yict.  c.  89, 
s.  43. 

(x)  Sect.  44. 


(ij)  Stat.  25  &  26  Vict.  c.  89, 
s.  50  ;  Hntlon  v.  The  Scarborough 
Cliff  Hotel  Company,  Limited,  2 
Drew.  L  Sui.  521. 
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the  time  being  entitled,  according  to  the  regidations  of 
the  company,  to  vote  as  may  be  present,  in  person  or  by 
proxy  (in  cases  where  by  the  regulations  of  the  com- 
pany proxies  are  allowed),  at  any  general  meeting  of 
which  notice  specifying  the  intention  to  propose  sucli 
resolution  has  been  duly  given  ;  and  such  resolution  has 
been  confirmed  by  a  majority  of  such  members  for  the 
time  being  entitled,  according  to  the  regulations  of  the 
company,  to  vote  as  may  be  present,  in  person  or  by 
proxy,  at  a  subsequent  general  meeting,  of  which  notice 
has  been  duly  given,  and  held  at  an  interval  of  not  less 
than  fourteen  days,  nor  more  than  one  month,  fiom  the 
date  of  the  meeting  at  which  such  resolution  was  first 
])assed  :  At  any  such  meeting,  unless  a  poll  is  demanded 
by  at  least  five  members,  a  declaration  of  the  chairman 
that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  or 
against  the  same.     Notice  of  any  such  meeting  shall  be 
•  leemed  to  be  duly  given,  and  the  meeting  to  be  duly 
held,  whenever  such  notice  is  given  and  meeting  held 
in  manner  prescribed  by  the  regulations  of  the  com- 
])any.     In  computing  the  majority  when  a  poll  is  de- 
manded, reference  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  by  the  regulations 
of  the  company  (z).      A  copy  of  every  special  resolu- 
tion must  be  printed  and  registered  (ct),  and  must  be 
annexed  to  or  embodied  in  every  copy  of  the  articles  of 
association  that  may  be  issued  after  the  passing  of  such 
resolution  (b). 

Contracts  on  behalf  of  any  company  may  be  made  as  Gontiact.'>, 
follows:—  how  made. 

(1.)  Any  contract  Avhich,  if  made  between  private 
persons  would  be  by  law  required  to  be  in 
writing,  and   if  made   according   to   English 

(z)  Sect  51.  (a)  Sect.  53.  (b)  Sect.  54. 
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law  to  be  under  seal,  may  be  made  on  bclialf 
of  the  company  in  writing  under  the  common 
seal  of  the  company,  and  such  contract  may 
be  in  the  same  manner  varied  or  discharged. 

(2.)  Any  contract  which,  if  made  between  private 
persons  would  be  by  law  required  to  be  in 
writing  and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the 
company  in  writing  signed  by  any  pers<ju 
acting  under  the  express  or  implied  authority 
of  the  company,  and  such  contract  may  in  tlie 
same  manner  be  varied  or  discharged. 

{)].)  Any  contract  which,  if  made  between  private 
persons  would  by  law  be  valid,  although  made 
by  parol  only  and  not  reduced  into  writing, 
may  be  made  by  parol  on  behalf  of  the  com- 
pany by  any  person  acting  under  the  express 
or  implied  authority  of  the  company,  and  such 
contract  may  in  the  same  way  be  varied  or 
discharged  (c). 

Transfer  of  Shares  in  joint  stock  companies  are  transferred   by 

M.iic.s.  deed  registered  at  the  office  of  the  company.     But  the 

Companies  Act,  1867,  provides,  in  the  case  of  a  com- 

siiaie  pany  limited  by  shares,  for  the  issue  of  share  warrants 

wan-'uits.        yf[^\^  respect  to  shares  fully  paid  ujd,  or  with  respect  to 

stock  (cZ) ;  and  these  warrants  entitle  the  bearer  to  the 

shares  or  stock  specified  in  them,  and  such  shares  or 

stock    may  be    transferred   by   delivery  of    the    share 

warrant  (c). 

Wimling-ui..         Provision  is  made  for  the  winding-up  of  joint  stock 
companies,  registered  under  the  Companies  Act,  1 862  (/), 

(c)  Stat.  30  &  31  Yict.  c.  131,  for  the  winding-up  of  companies 

s-  37.  ^  ^  registered  under  this  Act,  appl^' 

(«)  beets.  27 — 33.  also  to  companies  registered  under 

i'^^rr?^'  ^^'  *^"^  J^i'it  Stock  Companies  Acts  of 

{J)  Ihe  provisions  of  this  Act  1856  and  1857  {sec  ante,  p.  271)  • 
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either  by  the  Court  {g)  or  vohintarily  (It) ;  and  if  volun- 
tarily, the  winding-up  may  by  the  order  of  the  Court 
be  subject  to  its  supervision  (i).     And  the  Joint  Stock  Joint  stock 
Companies  Arrangement  Act,  1870  {h),  authorizes  any  Arrautement 
compromise  or  arrangement  to  be  made  with  the  sanction  ^ct,  1S70. 
of  the  Court  between  a  company  in  the  course  of  being- 
wound  up  and  its  creditors  or  any  class  of  such  creditors. 
The  Court  to  which  this  jurisdiction  is  given  was  the 
Court  of  Chancery,  except  in  the  case  of  mines  subject 
to  the  jurisdiction  of  the  Stannaries ;  and  now,  as  wo 
have  seen  {I),  all  causes  and  matters  to  be  commenced 
under  any  Act  of  Parliament  by  which  exchisivc  juris- 
diction with   respect  to  such  causes  and   matters  was 
given   to    the  jurisdiction   of   the   Court   of  Chancery, 
are  assigned  to  the   Chancery  Division   of   the  High 
Court  of  Justice.    But  where  the  Court  makes  an  order 
for  winding-up  a  company  under  the  Act,  it  may,  if  it 
think  fit,  direct  all  subsequent  proceedings  for  winding- 
up  the  same  to  be  had  in  the  County  Court  (in).     The  LiquiJators. 
winding-up  is  effected  by  liquidators  appointed  for  that 
purpose,  and  who,  if  appointed  by  the  Court,  are  styled 
official  liquidators  (?i).     All  persons  liable  to  contribute  Contiibu- 
to  the  assets  of  a  company  under  the  Act,  in  the  event  *°"'"- 
of   its   being  wound  up,   are    called   contributories  (o). 
The  liability  of  contributories  is   regulated  by  the  fol- 
lowing rules  {p)  : — 

1.  No  past  member  shall  be  liable  to  contribute  to  the  assets 
of  the  company,  if  he  has  ceased  to  be  a  member  for  a 


Stat.    25    &   26   Vict.    c.    89,  ss.  (i)  Sects.  147—152. 

175,  176  ;  Re  Torquay  Bath  Co.,  (k)  Stat.  33  &  3i  Viet.  c.  104. 

32  Beav.  581  ;  Re  London  India-  (I)  Ante,  p.  258. 

rubber  Co.,  L.  R.,  1  Ch.  329  ;  Re  (m)  Stats.  25  &  26  Vict.  c.  8'.i, 

Beaujolais  Wine  Co.,  L.  R.,  3  Ch.  s.  81  ;  30  &  31  Vict.  c.  131,  ss.  41, 

15.  42. 

ig)  Stat.  25  &  26  Vict.   c.   89,  (?^)  Stat.  25  &  26  Vict.   c.  89, 

ss.  79—128.     See  also  stat.  30  &  ss.  92—97,  133—144. 

31  Vict.  c.  131,  s.  40.  (o)  Sect.  74. 

{h)  Stat.  25  &  26  Vict.  c.  89,  {p)  Sect.  38. 
ss.  129—146. 
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period  of  one  year  or  upwards  prior  to  the  commence- 
ment of  the  winding-up  : 

2.  No  past  member  shall  be  liable  to  contribute  in  respect  of 
any  debt  or  liability  of  the  company  contracted  after  the 
time  at  which  he  ceased  to  be  a  member  : 

:;.  No  past  member  shall  be  liable  to  contribute  to  the  assets 
of  the  comi>any  unless  it  appears  to  the  Court  that  the 
existing  members  are  unable  to  satisfy  the  contributions 
required  to  be  made  l)y  them  in  pursuance  of  the  Act : 

4.  In  the  case  of  a  company  limited  by  shares,  no  contribution 
shall  be  recpiired  from  any  member  exceeding  the 
amount,  if  any,  unpaid  on  the  shares  in  respect  of  which 
he  is  liable  as  a  present  or  past  member  : 

f).  In  the  case  of  a  company  limited  by  guarantee,  no  contri- 
bution shall  be  recpiired  from  any  member  exceeding  the 
amoimt  of  the  undertaking  entered  into  on  his  behalf  by 
the  memorandum  of  association  : 

(■>.  Nothing  in  the  Act  contained  shall  invalidate  any  i)roYision 
contained  in  any  policy  of  insurance  or  other  contract, 
whereby  the  liability  of  individual  members  ui)on  any 
such  policy  or  contract  is  restricted,  or  whereby  the 
funds  of  the  company  are  alone  made  liable  in  respect  of 
such  policy  or  contract : 

7.  No  sum  due  to  any  member  of  a  company-,  in  his  character  of 
a  member,  by  v/ay  of  dividends,  jii'otits  or  otherwise,  shall 
be  deemed  to  be  a  debt  of  the  company  payable  to  such 
member  in  a  case  of  competition  between  himself  and 
any  other  creditor  not  being  a  member  of  the  company  ; 
but  any  such  sum  may  be  taken  into  account  for  the 
l)urposes  of  the  final  adjustment  of  the  rights  of  the 
contributories  amongst  themselves. 

Rules  of  The   Supreme  Court  of  Judicature  Act,   1875  (q), 

l«  ohsdvid.  provided  (r),  that  in  the  winding-up  of  any  company 
under  the  Companies  Acts,  18G2  (s)  and  1867  (t),  whose 
assets  may  prove  to  be  insuflticient  for  the  payment 
of  its  debts  and  liabilities,  and  the  costs  of  windinsf- 
up,  the  same  rules  shall  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  unsecured  credi- 
tors (w),  and  as  to  debts  and  liabilities  provable,  and 

iq)  Stat.  38  &  39  Vict.  c.  77.  (s)  Stat.  25  k  26  Vict.  c.  S9. 

(r)  Sect.  10  ;  held  not  to  be  re-  (t)  Stat.  30  &  31  Vict.  c.  13L 

trospective  ;    In  re  Joseph  Suchr  [u)  Ante,  p.  219. 
<(•  Co.,  Limited,  1  Ch.  D.  48. 
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as  to  the  valuation  of  annuities  and  future  and  contin- 
gent liabilities  respectively  {x),  as  may  be  in  force  for 
the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt. 
Tlie  better  opinion  is  that  this  provision  did  not  render 
the  bankruptcy  rnles  as  to  the  priority  of  debts  (y) 
applicable  in  the  winding-up  of  companies  (0).  But 
the  Companies  Act,  1888  {(c),  enacts  that,  in  the  distri-  Priority  of 
bution  of  the  assets  of  any  company  being  wound  up  *^^*^'^^^- 
under  the  Companies  Acts,  18G2  and  18G7,  there  shall 
be  paid  in  priority  to  other  debts  (a)  all  wages  or 
salary  of  any  clerk  or  servant  in  respect  of  service 
rendered  to  the  company  during  four  months  before 
the  commencement  of  the  winding-up  not  exceeding 
.")()/.  ;  and  (b)  all  wages  of  any  labourer  or  workman 
ill  respect  of  services  rendered  to  the  company  during 
two  months  before  the  commencement  of  the  windinor- 
up  (h) ;  that  the  foregoing  debts  shall  rank  ecjually 
among  themselves,  and  shall  be  paid  in  full,  unless 
the  assets  of  the  company  are  insufficient  to  meet 
them,  in  which  case  they  shall  abate  in  equal  propor- 
tions between  themselves  (c) ;  and  that,  subject  to  the 
retention  of  such  sums  as  may  be  necessary  for  the  costs 
of  administration  or  otherwise,  the  liquidator  or  liqui- 
dators or  official  liquidator  shall  discharge  the  foregoing 
debts  forthwith,  so  far  as  the  assets  of  the  company  are 
and  will  be  sufficient  to  meet  them,  as  and  when  such 


(,>;)  Ante,    pp.    217,    218.      See  434. 

In  re  Albion  Steel  and  JVireCom-  (//)  ^en  ante,  p.  215. 

2}a.ny,  7  Cli.  D.  547  ;  Be  Withern-  (z)  Re    Maggi,     Winehmise    v. 

sea  Brickicorks,  16  Ch.  D.   337  ;  Wineliousc,  20  Ch.   D.    545  ;  see 

Re  Association   of  Lami  Finan-  the  cases  cited  in  note  (a-)  above,- 

ciers,  ibid.  373  ;  Thomas  y.  Patent  and  Re  Orientctl  Bank  Corjm-atiov, 

Lionite  Covipany,  17  Ch.  D.  250  ;  Ex  parte  the  Croicn,  28  Cli.    1). 

Re  Northern  Counti^ts  of  England  643. 

Fire    Insurance    Company,    ibid.  (a)  Stat.  46  &  47  Vict.  c.  28. 

337  ;  Mersey  Steel  and  Iron  Corn-  (b)  Sect.  4. 

jxiny  V.  Naylor,  Benzon  ih  Co.,  9  (<•)  Sect.  5. 
(I    ?,.    D.    648  ;    11   App.    Cas. 


'JM 


NViii>liiig-»l' 
«it'  "uuri'},Ms- 
iiTi'il  coni- 
|iniiios." 
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jvssuts  come  into  tl.c  hands  of  such  liquidator  or  liqui- 
dators or  otHcial  liquidator  {d). 

Sect.  19!)  of  the  Companies  Act,  1<SG2  (c),  provides 
that  any  partnership,  association,  or  company,  except 
railway  companies  incorporated  by  Act  of  Parliament, 
consisting  of  more  than  seven  members,  and  not 
registered  luider  that  Act,  and  thereinafter  included 
under  the  term  unregistered  company,  may  be  wound 
up  under  and  in  accordance  with  the  provisions  of  that 
Act(/);  but  that  no  unregistered  company  ahaW  be 
wound  up  under  that  Act  voluntarily  or  subject  to  the 
supervision  of  the  Court  (g).  The  Bankruptcy  Act, 
1883,  enacts  (A)  that  a  receiving  order  (i)  shall  not  be 
made  against  any  corporation,  or  against  any  partner- 
ship or  association,  or  company  registered  under  the 
Companies  Act,  18G2. 


iVcts  have  been  passed  to  enable  joint  stock  com- 
panies carrying  on  business  in  foreign  countries  to  have 
official  seals  to  be  used  in  such  countries  {k)  ;  to  enable 
companies,  whose  objects  comprise  the  transaction  ot 
business  in  a  colony,  to  cause  to  be  kept  in  any  colony, 
in  which  it  transacts  business,  a  branch  register  (called 
a  colonial  register)  of  members  resident  in  such  colony  (I) ; 
Tin/  .Moitj^a^c  and  to  enable  certain  companies  to  issue  mortgage  de- 
Aet,  iVoi!       bentures  founded  on  securities  upon  or  affecting  lands, 


Thi'  t'(.in- 
jKinii's  Sfiil.s 
Act,  IStil. 

Colonial 
rcgistei-s. 


((<)  Sect.  6. 

(e)  Stat.  25  &  26  Vict.  c.  89. 

(/)  See  iic  Wey  and  Arun 
Junction  Canal  Company,  L.  R., 
4  Eq.  197  ;  He  Family  Endoxc- 
mcnt  Society,  L.  R.,  5  Ch.  118  ; 
Jic  Bradford  Naviqation  Com- 
jrniy,  L.  R.,  10  Eq.  331;  He 
Bank  of  London  and  National 
Provincial  Insurance  Association, 
L.  R.,  6  Cb.  421  ;  Re  Exmouth 
Docks  Company,  L.  R.,  17  Etj. 
181;  Coopy.  Booth,  12 Ch.  D.  679. 


(g)  A  company  registered  luider 
the  Joint  Stock  Companies  Act 
of  1844  (.see  ante,  p.  270),  may 
be  wound  up  under  the  above 
.section ;  Boars  v.  Uvpc,  Ac, 
Society,  11  H.  L.  C.  389. 

(/i)'Stat.  46  cSc  47  Vict.  c.  52  ; 
Stat.  32  &  33  Vict,  c,  71,  s.  5, 
was  to  the  same  effect. 

{i)  See  ante,  pp.  183,  189. 

(A-)  Stat.  27  Vict.  c.  19. 

(0  Stat.  46  &  47  Vict.  c. 
30. 
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rates  and  other  property  therein  particularized,  and  to 
make  provision  for  the  registration  of  such  mortgage 
debentures  and  securities  (m). 

Life  assurance  companies  are  now  regulated  by  the  Liiv  assuraucc 
Life  Assurance  Companies  Acts,  1870  to  1.S72  {v).  loiii]miius. 

Shares  in  joint  stock  companies  are  not  goods,  tvares,  Sale  of  shams 
or  merchandize  within  the  17th  section  of  the  Statute  ||t.^t^"te^or 
of  Frauds  ;  so  that  they  do  not  require  a  written  memo-  Frauds. 
randum  for  a  contract  for  their  sale,  when  the  value 
exceeds  10^.,  and  the  buyer  does  not  accept  and  receive 
any  part,  nor  give  something  in   earnest  to  bind  the 
bargain  or  in  part-payment  (o).     And  such  shares  were 
not  considered  to  be  stock  within  the  meaning  of  the 
Stock    Jobbing   Act    above    mentioned,    and    now    re- 
pealed (p).     But  the  sale  of  shares  in  ioint  stock  banks  Shares  in  joint 
^  .,         ,  ,  1     n  p      1     •  •   •        stock  banks. 

IS  now  void  unless  the  contract  shall  set  lorth  m  writmg 

the  numbers  of  the  shares  in  the  registry  of  the  com- 
pany, or  where  there  is  no  register  by  distinguishing 
numbers,  then  the  names  of  the  registered  proprietors 
of  the  shares  at  the  time  of  making  the  contract  (q). 

Several  Acts  of  Parliament  have  been  passed  for  the  Friendly 

soniptios 

encouragement  of  friendly  societies,  for  the  mutual  relief 
of  their  members  and  their  families  in  case  of  sickness, 
old  age,  death,  or  other  contingencies  (r)  ;  all  of  which 
are  now  consolidated  into  one  Act  called  the  Friendly 

(;h)  Stat.   28  &  29  Vict.  c.  78,  (q)  Stat.  30  Vict.  c.  29,  known 

ameiided  bv  stat.  33  &  34  Yict.  as   "  Lcoman's  Act";  sec  Pern/ 

c.  20.  "  V.  Barnctt,  15  Q.  B.  D.  388. 

(w)  Stats.  33  &  34  Vict.  c.  71  ;  (r)  Stat.    10    Geo.    IV.    c.   56, 

34  &  35  Vict.  c.  58,  and  35  &  36  amended  by  4  &  5  Will.  IV.  c.  40; 

Vict.  c.  41.  3  &  4  Vict.  c.  73  ;  9  &  10  Vict.  c. 

(o)  Humble  v.  Miirhdl,   11  Ad.  27  ;  13  &  14  Vict.  c.  115  ;  15  &  16 

&  Ell.  205  ;  Kniqht  v.  Barber,  16  Vict.  c.  65  ;  16  &  17  Vict.  c.  123; 

yi.  &  W.  66  ;  Bowlbij  v.  Bell,  3  17    &    18  Vict.  c.   101 ;    consoli- 

C.  B.  284.     See  ante,  p.  55.  dated  by  stat.  18  &  19  Vict.  c.  63, 

{2})  Hemitt  v.  Price,  4  Man.  &  amended  by  stats.  21  &  22  Vict: 

Gr.  355  ;    Williams  v.  Tyre,  18  c.  101  ;  23  &  24  Vict.  c.  58. 
Beav.  366  ;  ante,  u.  257. 


»_).S(i  <>1'  CIIOSES   IN   ACTION. 

Societies  Act,  1875  (.s).  The  Act  extends  to  Great 
Britain  and  Ireland,  the  Channel  Islands,  and  the  Isle 
of  Man  (/).  The  Act  provides  for  the  appointment  of 
chief  and  assistant  registrars  of  friendly  societies,  with 

K-Kistry.  :i  central  office  (u).  Each  friendly  society  is  required 
to  be  registered  (x)  ;  and  no  society  assuring  to  any 
member  a  certain  annuity  shall  be  entitled  to  registry, 
unless  the  tables  of  contributions  for  such  assurance, 
certified  by  the  actuary  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  or  by  some  actuary 
approved  by  the  Treasury,  who  has  exercised  the 
profession  of  actuary  for  at  least  five  years,  be  sent 
to  the  registrai'  with  the  application  for  registry  (;y). 
The  registrar,  on  being  satisfied  that  a  society  has  com- 
jjlicd  with  the  provisions  as  to  registry  in  force  under 
the  Act,  issues  an  acknowledgment  of  registry  (c). 
Every  registered  society  must  have  a  registered  office, 

Trustees.  and  nuist  appoint  one  or  more  trustees  (a).  And  o'n 
the  death,  bankruptcy,  or  insolvency  of  any  officer  of 
any  such  society,  or  on  any  execution  issuing  against 
him,  the  money  or  property  in  his  hands  belonging  to 
the  society  are  to  be  paid  over  and  delivered  to  the 
society  before  any  other  of  his  debts  are  paid.  Bank- 
ruptcy or  insolvency  here  includes  liquidation  of  a 
debtor's  affairs  by  arrangement  (b).  Upon  the  death, 
resignation,  or  removal  of  a  frustee,  the  property  vested 

New  trvistets.  in  such  trustee  vests  in  the  succeeding  trustees,  either 
solely  or  together  with  any  surviving  or  continuing 
trustees,  and,  until  the  appointment  of  succeeding  trus- 
tees, in  such  surviving  or  continuing  trustees  only,  or  in 
the  executors  or  administrators  of  the  last  surviving  or 


(.s)  Stat.  3S  &  39  Vict.  c.   60,  («)  Sect.  10. 

amondcd  by  stats.  39  &  40  Vict.  (x)  Sect.  11. 

c.  32;    42  Vict.  c.  9;    4.5  k   46  (y)  Sect.  11,  sub-s.  (5). 

Vict.  c.  35  ;  and  46  &  47   Vict,  (s)  Sect.  11,  sub-s.  (7). 

c-  47.  {a)  Sect.  14,  .sub-s.  (1). 

(0  Stat.    38  &  39  Vict.  c.   GO,  (b)  Sect.    15,   sub-.s.   (7).      Sou 
**•  3.                                                         cmlc,  p.  171. 
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contimiing  trustee,  as  personal  estate  (whether  the  same 
be  real  or  personal),  subject  to  the  same  trusts,  without 
conveyance  or  assignment ;  except  that  stocks  and 
securities  in  the  public  funds  of  Great  Britain  and 
Ireland  shall  be  transferred  into  the  names  of  the  suc- 
ceeding trustees,  either  solely  or  jointly  with  the  sur- 
viving or  continuing  trustees  (c).  In  all  legal  proceed- 
ings whatsoever  concerning  any  such  property  the  same 
shall  be  stated  to  be  the  property  of  the  trustees  for  the 
time  being  in  their  proper  names  as  trustees  for  the 
society  or  branch  (as  the  case  may  be),  without  further 
description  (d).  Where  a  society  is  entitled  in  equity  Copylwlds. 
to  any  hereditaments  of  copyhold  or  customary  tenure, 
either  absolutely  or  by  way  of  mortgage  or  security, 
the  lord  of  the  manor  of  which  the  same  are  held  shall 
from  time  to  time,  if  the  society  so  require,  admit  the 
trustees  (not  to  exceed  three)  of  such  society  as  tenants 
ill  respect  of  such  hereditaments  on  payment  of  the 
usual  fines,  fees,  and  other  dues  payable  on  the  admis- 
sion of  a  single  tenant  {c).  A  receipt  under  the  hands  Receipt  for 
of  the  trustees,  countersigned  by  the  secretary,  in  the  mone^y  vests 
form  contained  in  the  third  schedule  to  the  Act,  or  in  ^^^'^  estate. 
any  form  specified  by  the  rules  of  the  society  or  any 
schedule  thereto,  for  all  moneys  secured  to  the  society 
by  any  mortgage  or  other  assurance  (such  receipt 
being  endorsed  upon  or  'annexed  to  such  mortgage 
or  other  assurance),  vacates  the  same,  and  vests  the 
property  therein  comprised  in  the  person  entitled 
to  the  equity  of  redemption  of  the  same,  without 
reconveyance  or  resurrender  (/).  If  such  mortgage 
or  other  assurance  has  been  registered  under  any  Act 
for  the  registration  or  record  of  deeds  or  titles,  or  is  of 
copyholds  or  lands  of  customary  tenure  and  entered  on 
any  court  rolls,  the  registrar  under  such  Act  or  record- 

(c)  Sect.  16,  sub-s.  (4).  (/)  Sect.   16,  sul)-s.  (7).     This 

(d)  Sect.  15,  sub-s.  (5).  provision  does  not  applj'  to  Scot- 
(c)  Sect.  16,  sub-s.  (6).  land  or  to  tlie  Island  of  Jersey. 
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iiiij  officer,  or  steward  of  the  manor,  or  keeper  of  the 
rc't,n,ster,  shall,  on  production  of  such  receipt  verified  by 
natli  of  any  person,  enter  satisfaction  on  the  register  or 
on  the  court  rolls  respectively  of  such  mortgage,  or  of 
the  charge  made  by  such  assurance,  and  shall  grant  a 
ccrtiticate.  either  upon  such  mortgage  or  assurance  or 
separately,  to  the  like  effect,  which  certificate  shall  be 
received  in  evidence  in  all  Courts  and  proceedings  with- 
Ai.iciKlim  III  or.t  further  proof  (g).  The  Friendly  Societies  Amend- 
"■^''''  nient  Act,  187G  (Ji),  contains  provisions  with  respect  to 

the  conversion  of  a  registered  society  into  a  branch  of 
any  other  registered  society,  and  otherwise  amends  the 
provisions  of  the  Friendly  Societies  Act,  1875. 

Industrial  Acts  of  Parliament  have  also  been  passed  to  legalize 

nml  provulciit  ^^     formation  of  industrial  and   provident  societies  for 

MH'll'tll'S.  ■■•         _ 

carrying  on  trades  or  handicrafts    in    common  (i),  all 

of  Avhich   are  now  consolidated  into  one  Act  called  the 

Industrial  and  Provident  Societies  Act,  1876  (k) ;  and 

many  of  the  provisions  which  relate  to  friendly  societies 

Loan  'ipply   ^^^^  ^0  these  institutions.      Loan  societies    are 

societies.         regulated  bv  another  Act  of  Parliament,  which,  after 

having  been  long  periodically  continued,  is  now  made 

Siivin^s  perpetual  (^).     Other  Acts  of  Parliament  have  recently 

l.auk.s.  been  passed  for  the  regulation  of  savings  banks  (vi)  ; 

I'ost-office       ^^id  particularly  for  the  establishment  of  savings  banks 

in  connection  with  the  post-office  ('ft), — banks  which, 

having  the  security  of  a  government  guarantee,  are  a 

(</)  Sect.  16,  siib-s.  (8).  c.  47. 

(/()  Stat.  39  &  40  Vict.  c.  32.  (I)  Stat.   3   &   4    Vict.  c.   110, 

(i)  Stat.  15  &  16  Vict.  c.  31,  made  perpetual  by  stat.  26  &  27 

amended  bv  stats.  17  &  18  Vict.  Vict.  c.  56. 

c.  25,  and  'l9  &  20  Vict.  c.  40  ;  (m)  Stat.  26  &  27  Vict.  c.  87, 

repealed  and  consolidated  by  stat.  amended  by  .stats.  39  &  40  Vict. 

25  &  26  Vict.  c.  87,  amended  by  c.  52  ;  43  &  44  Vict.  c.  36,  and  46 

stat.  30  &  31  Vict.  c.  117,    and  &  47  Vict.  c.  47. 
explained  and  amended  by  stat.  (?i)  Stats.   24  Vict.   c.    14  ;    25 

34  &  35  Vict.  c.  80.  Vict.  c.  14,  and  32   k   3-'i  Vict. 

{!,■)  Stat.   39  &  40  Vict.  c.  45,  c.  59. 
amended  by  stat.  46  &  47  Vict. 


.'savings 
banks. 
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great  boon  to  tlie  poorer  classes.     And  the  government  Savings  bank 

Annuities  Act,  1882  (o),  makes  provision  for  the  grant-  ' 

ing  to  any  person  not  under  the  age  of  five  years  of  a 

government  annuity  (in  the  Act  referred  to  as  a  savings 

bank  annuity)  of  any    amount  not  exceeding  100^.  a 

year.     The  same  Act  (^?)  enables  the  National  Debt  Savings  Lank 

Commissioners  to  make  a  contract  of  insurance  (in  the  "is^"'^"^'^- 

Act  referred  to  as  a  savings  bank  insurance)  with  any 

person,  not  over  the  age  of  sixty-five  years  and  not  under 

the  age  of  fourteen  years,  for  the  payment  of  any  amount 

not  exceeding  100?.,  to  be  made  on  the  attainment  by 

such  person  of  a  sj^ccified  age  or  sooner  in  case  of  his 

death,  or  to  be  made  at  his  death.     Trades  unions  are  Trades 

now  regulated   by  the  Trade  Union  Acts,  1871   and 

1876  (q). 

An  Act  was  passed  in  the  reign  of  King  William  IV.  Bnikling 

societies 

for  the  regulation  of  benefit  building  societies  {r).  The 
funds  of  these  societies  were  raised  by  monthly  con- 
tributions of  the  members,  which  must  not  have  ex- 
ceeded 20s.  per  share,  and  by  fines  for  non-payment. 
The  shares  must  not  have  exceeded  the  value  of  150/. 
each ;  but  any  member  might  hold  more  than  one 
share  (s).  When  the  amount  of  the  shares  had  been 
realized,  the  money  was  divided  amongst  the  members, 
and  the  society  was  dissolved.  Such  members,  however, 
as  might  wish  to  buy  land  or  to  build,  might  receive  the 
amount  of  their  shares  in  advance  on  payment  of  an 
additional  subscription  by  way  of  interest,  and  also  on 
payment  of  a  bonus  for  the  advance,  which  of  course 
was  deducted  from  the  amount  of  the  share  advanced. 
This   bonus   was   usually  determined   by   competition 


(o)  Stat.  45    &  4G  Vict.  c.  51,  and  39  &  40  Vict.  c.  22,  amended 

s.  2.  by  Stat.  46  &  47  Vict.  c.  47. 

(;>)  Sects.  -3,  4,  amending  stats.  (r)  Stat.  6  &  7  WilL  IV.  c.  32. 

16  &  17  A^'ict.  c.  45,  s.  10,  and  27  (s)  Morrison  v.   Glover,   4   Ex. 

&  28  Vict.  c.  43,  sects.  3—5.  Rep.  430. 

(q)  stats.  34  &  35  Vict.  c.  31, 

W.P.P.  U 
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amongst  the  members,  the  shaves  to  Lc  paid  in  advance 
Lcing  put  up  by  auction  by  the  society;  and  the  sub- 
scriptions and  fines  to  become  due  in  respect  of  the 
advanced  shares  were  then  secured  to  the  society  by 
tlie  purcliasers,  by  mortgage  of  land  or  houses  of  suffi- 
stami.  duty,  cicnt  value  (t).  These  mortgages  were  not  liable  to 
stamp  duty  (u),  provided  they  were  made  by  a  member 
for  securing  the  repayment  to  the  society  of  money  not 
exceeding  five  hundred  pounds  ;  but  in  other  cases  the 
stamp  duty  attached  (x).  These  mortgages  were  also 
exempt  from  any  of  the  forfeitures  or  penalties  formerly 
in  force  against  usury  (?/).  And  a  receipt  for  the  monies 
secured,  indorsed  by  the  trustees  of  the  society  upon 
any  such  mortgage,  vested  the  estate  comprised  in  the 
security  in  the  person  entitled  to  the  equity  of  re- 
Kreebold  laud  demption,  without  any  reconveyance  (z).  Under  cover 
.>ocie  les.  ^£  ^^^  Building  Societies  Act,  many  societies  called 
freehold  land  societies  have  been  established  for  the 
purpose  of  buying  freehold  land  and  selling  it  again  in 
lots  to  the  different  members  ;but  these  societies  are  not 
within  the  scope  of  the  building  and  friendly  societies 
Acts,  and  can  only  be  certified  as  such  by  the  conceal- 
The  Building  ment  of  their  real  object  («),  The  laws  relating  to 
•viaeties  ct,  J3^iiiJii-,g  societies  have  been  consolidated  and  amended 
by  a  recent  Act  of  Parliament  (h)  called  the  Building 

{t)  SepMosleyy.  BaTccr,  6  Hare,  {.r)  Stat.  31  &  32  Yict.  c.  124, 

87  ;  3   De  Gex,  M.  &   G.   1032  ;  s.  11  ;  repealed  by  stat.  33  &  34 

Dohiiison  v.  Haicks,  16  Sim.  407  ;  Yict.    c.    99,    and   re-enacted  by 

Doc  d.  Moi-rison  v.  Glover,  15  Q.  stat.  33  k  34  Vict.  c.  97,  s.  112. 
K.  103  ;  Seagravc  v.  Pojjc,   1   De  {y)  Stat.  6  &  7  Will.  IV.  c.  32, 

Ge.x,  Mac.  &  Gord.  783  ;  Flemimj  s.  2  ;  rarker  v.  Butcher,  L.  E.,  3 

V.    Self,    Kay,    518  ;  3    De   Gex,  Eq.  762. 

Mac.    &   Gord.    997  ;  Farmer   v.  (-)  Sect.  5  ;  Prosscr  v.  Price,  28 

Smith,  4  H.  &  N.  196  ;  Sjmrroio  Eeav.  68  ;  Pmsc  v.  Jackson,  Law 

V.  Farmer,  26  Beav.  511  :  Smith  Rep.,   3  Cli.    Ap.   576  ;  Robinson 

V.  Pilkincjlon,  1  De  Gex,  F.  &  J.  v.  Trevor,  ]  2  Q.  B.  D.  423. 
120  ;  Mattcrson  v.   Eldcrficld,   L.  (a)  See  Grimes  v.  Harrison,  26 

R.,  4  Ch.  207  ;  Ex  parte  Oshornc,  Beav.  435  ;  Huqlies\.  Layton,  Q. 

L.  C.  and  LL.J.,  23  W.  R.  49  ;  B.,  10.Jur.,  N.  S.  513. 
^•,-^.-%?P,9^-^^-  (^)  Stat.   37  &  38  Vict.   c.   42, 

{n)  Walker  \.  Giles,  6C.  B.  662;  amended  by  stats.  38  Vict.  e.  9, 

Williams  V.  Hay  ward,  22  Beav.  and  40  &  41  Vict.  c.  63 
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Societies   Act,    1874   (c).      The   registrar    of    friendly 
societies,  for  the  time  being,  is  made  the  registrar  of 
building  societies  (d).     These  societies  are  now  divided 
into  terminating  societies,  which  by  their  rules  are  to 
terminate  at  a  fixed  date,  or  when  a  result  specified  in 
the  rules  is  attained,  and  permanent  societies  which  have 
not  by  their  rules  any  such  fixed  date  or  specified  result 
at  which  they  shall  terminate  (e).     The  Act  of  King 
William  IV.  is  repealed  (/).     But  every  society  whose  Incorpora- 
rules  have  been  certified  under  the  repealed  Act  may 
obtain  a  certificate  of  incorporation  under  this  Act  (g). 
Every  society  upon  receiving  a  certificate  of  incorpora- 
tion under  the  Act  becomes  a  body  corporate  by  its 
registered    name,    having    perpetual    succession,   until 
terminated   or   dissolved    as   therein  provided,   and   a 
common  seal  (h).     And  all  rights  of  action  and  other  Real  and 
rights,  estates,  and  interests  in  real  and  personal  estate  |.™e"vlsts 
belonging  to  or  held  in  trust  for  any  society  certified  in  society. 
under  the  repealed  Act,  or  incorporated  under  the  Act 
of  1874,  vest  in  the  society  without  any  conveyance  or 
assignment  whatsoever,  except  in  the  case  of  stocks  and 
securities  in  the  public  fiuids  of  Great  Britain  and  Ire- 
land, and  estates  in  copyhold   or  customary  heredita- 
ments, the  title  to  which  cannot  be  transferred  without 
admittance  (i).     Any  number  of  persons  may  establish  Purposes  for 
a  society  under  this  Act,  either  terminating  or  perma-  tie"  n^av'be' 
nent,  for  the  purpose  of  raising,  by  the  subscriptions  of  established, 
the  members,  a  stock  or  fund  for  making  advances  to 
members  out  of  the  funds  of  the  society  upon  security 
of  freehold,  copyhold  or  leasehold  estate,  by  way  of 
mortgage  ;  and  any  society  under  this  Act  shall,  as  far 
as  is  necessary  for  the  said  purpose,  have  power  to  hold 


(c)  Sect.  1.  (h)  Stat.  37  k  38  Vict.  c.  42, 

(d)  Sect.  3.  s.  1>. 

(c)  Sect.  5.  (i)  Sect.  27,  and  40  k.  41  Vict. 

(/)   Sect.  7.  c.  63,  ss.  3,  4. 


(f/)   Stat.  38  Vict.  c.  9,  s.  2. 
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Copyholds. 


land  with  tho  ii,L(lit  of  foreclosure,  and  may  from  time 
to  time  raise  funds  by  tho  issue  of  shares  of  one  or  more 
denominations,  either  paid  up  in  full  or  to  be  paid  by 
periodical  or  other  subscriptions,  and  with  or  Avithout 
accumulating  interest,  and  may  repay  such  funds  when 
no  longer  required  for  the  purposes  of  the  society. 
Provided  always,  that  any  land  to  which  any  such 
society  may  become  absolutely  entitled  by  foreclosure, 
or  by  surrender,  or  other  extinguishment  of  the  right 
of  redemption,  shall,  as  soon  afterwards  as  may  be 
conveniently  practicable,  be  sold  or  converted  into 
money  (/:).  There  appears  to  be  now  no  limit  to  the 
amount  of  the  shares  which  may  be  held  in  these 
societies.  There  is  a  similar  provision  as  to  copyholds 
to  which  any  such  society  is  entitled  in  equity  by  way 
of  mortgage  (/)  to  that  contained  in  the  Friendly  So- 
cieties Act,  1875  (ill)  ;  and  also  a  similar  provision  for 
vesting  the  legal  estate  of  property  mortgaged  to  the 
society  by  a  receipt  endorsed  on  the  mortgage  (n).  The 
exemption  of  mortgages  from  stamp  duties  is  not  con- 
tinued (o).  And  a  society  under  the  Act  may  purchase 
or  hold  upon  lease  any  land  for  the  purpose  only  of 
erecting  thereon  a  building  for  conducting  the  business 
of  the  society  (2->). 


Juagment  The  provisions  above  referred   to  for  charging  the 

stock  of  any  debtor  with  the  payment  of  any  judgment 
debt  (q)  extend  to  stock  and  shares  in  any  inihllc  com- 

Kotice  in  lieu  pany  in  England,  whether  incorporated  or  not  (r).    And, 

ol  distringas.  ,  .       ,  ^  ^   ^  ' 

as  we  have  seen  (s),  the  provisions  of  the  Kules  of 
Court  for  serving  a  notice  in  lieu  of  distrmgas  apply 


(/j)  Stat.  37  k  38  Yict.  c.  42, 
s.  13. 

{I)  Sect.  28. 

(?«)  Stilt.  38  &  39  Yict.  c.  60, 
s.  16,  siib-s.  (6).     Jnte,  p.  287. 

(«)  Stat.  37  &  38  Vict.  c.  42, 
s.  42  ;  Fourth  City  Mutual  Benefit 
Buildinrj  Society  v.  Williams,  14 
Ch.  D.  140 ;  Sangster  v.  Cochrane, 


28  Ch.  D.  298.  See  ante,  pp.  287, 
290. 

(o)  Sect.  41, 

{}))  Sect.  37. 

Iq)  Ante,  p.  262. 

(r)  Stat.  1  &  2  Vict.  c.  110, 
s.  14.  See  NichoUs  V.  Bosewarne, 
6  C.  B.,  K  S.  480. 

(s)  A7ite,  p.  261, 
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to  any  stock,  shares,  securities,  or  money  standing 
in  the  books  of  any  public  company,  whether  incor- 
i:)orated  or  not. 

In  connection  with  stocks  and  shares  may  be  men-  Securities 
tioned  securities  negotiable  on  the  Stock  Exchange,  and  [hf  stock^  ^" 
debentures.  According  to  English  law,  a  negotiable  exchange, 
instrument  (t)  cannot,  as  a  general  rule,  be  created  by 
a  contract  under  seal  (it).  But  there  are  various  secu- 
rities which  by  established  mercantile  usage  (v)  are 
transferable  by  delivery  like  money,  and  are  recognized 
as  negotiable  instruments  by  law ;  so  that  any  person 
may  acquire  a  good  title  thereto  who  takes  them  for 
valuable  consideration  in  good  faith,  notwithstanding 
any  defect  in  the  title  of  the  person  from  whom  he  took 
them.  Such  are  the  securities  of  foreign  governments 
expressed  to  be  payable  to  bearer  and  generally  known 
as  bonds  (x) ;  the  scrip  of  loans  to  foreign  governments 
entitling  the  bearer  thereof  to  a  bond  for  the  amount 
mentioned  therein  when  issued  by  the  government  (y) ; 
and  scrip  certificates  issued  by  railway,  mining,  bank- 
ing, gas,  water,  and  other  companies  in  contemplation 
of  the  allotment  of  shares,  and  entitling  the  bearer  on 
payment  of  the  sum  mentioned  therein  to  the  number 
of  shares  specified  therein  (s).  Debentures  is  the  name  Debentures, 
generally  given  to  instruments  made  under  the  seal  of 
a  joint  stock  company,  whereb}''  the  company  charge 
themselves  or  their  property,  or  both,  in  favour  of  spe- 

(0  Ante,  p.  126.  190  (Kussian,   Dauisli  and  Dutch 

(u)  Crouch  V.  Credit  Fonder  of  bonds)  ;  see  Picker  v.  London  and 

England,  L.  R.,  8  Q.  B.  374,  382,  County  Bank,    18  Q.   B.   D.    515 

384  ;    Easton    v.    London    Joint  (Prussian  Consolidated  Bonds  not 

Stock  Bank,   34  Ch.  D.  95,  109,  negotiable  iu  England,  if  without 

113.  the  coupons   for  the  payment  of 

{v)  See   Goodwin  v.  Roharts,   1  interest  belonging  thereto). 

App.  Cas.  476  ;  Easton  v.  London  (y)  Goodwin  v.  Ilobarts,  1  App. 

Joint  Stock  Bank,  34  Ch.  D.  95,  Cas.  476  ;  see  also  Easton  v.  Lon- 

109,  112,  113,  117.  don  Joint  Stock  Bank,  34  Ch.  D. 

(x)  Gorgier  v.  Mieville,  3  B.   &  95. 

C.  45  (Prussian  bonds)  ;  yii'<.-(?c/(.  {z)  RumhaU     v.     Mctroiwlitan 

V.  Bouwcns,  4M.  &  AV.  171,  180,  Bank,  2  Q.  B.  D.  194,  196. 
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cifieJ  persons  or  of  bearer  with  the  repayment  of  money 
borrowed  by  them  under  statutory  powers  to  increase 
their  capital  by  borrowing  money  (a).  The  question 
whether  debentures  give  a  charge  on  the  property  of 
the  company  depends  upon  the  expressions  used  and 
HontiriK  intention  declared  therein  (h).  Debentures  frequently 
««-'C""0-  create  what  is  called  a  floating  security,  giving  the  de- 

benture holders  a  charge  on  the  assets  of  the  company 
for  the  time  being,  but  permitting  of  the  free  disposal 
of  the  company's  property  by  the  directors  in  the  ordi- 
naiy  way  of  business  (c). 

Tatents.  The  prerogative  of  the  Crown  in  the  grant  of  letters 

patent  is  frequently  exercised  not  only  for  the  incorpo- 
ration of  joint  stock  companies,  but  also  for  conferring 
on  private  individuals  certain  exclusive  rights  and  pri- 
vileges. These  rights,  called  ixdeuts  from  the  letters- 
patent  which  confer  them,  will  be  considered  in  the 
next  chapter. 

(a)  See  British  Steam  Nuviga-  and  Puhlic  JForks  Company,   10 

tion  Companij  v.  Commissioners  of  Ch.  D.  530. 

Inland  Revenue,  7  Q.  B.  D.  165,  (c)  See   Re  Florence  Land  ami 

168,  172.  Ruhlic  Works  Company,    10   Ch. 

(6)  See    Gardner    v.  .  London,  D.  530,  547  ;  Re  Colonial  Tnmts 

Chatham  and  Dover  Railway  Com-  Corjmration,  15  Ch.  D.  465,  472; 

jMnij,    L.     R.,    2    Ch.    20i  ;    Re  Wheathj  v.  Silkstone  and  Haigh 

Panama.,  New  Zealand  and  Aus-  jVoor  Coal  ComjMiiy,  29  Ch.    D. 

tralian  Royal  3Iail  Company,  L.  715  ;  Re  Home  and  Hellard,  ib. 

R.,  .')  Ch.  318  ;  Re  Florence  Land  736. 
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CHAPTER  YII. 

OF    PATENTS   AND     COPYRIGHTS. 

A  PATENT  is  the  name  usually  given  to  a  grant  from  jA  patent, 
the  Crown,  by  letters-patent,  of  the  exclusive  privilege, 
of  making,  using,  exercising  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  Crown,  a  prerogative  which 
remains  unaffected  by  the  Patent  Law  Amendment 
Act,  1852  (a),  or  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (6).  In  the  reign  of  Queen  Elizabeth  this 
prerogative  was  stretched  far  beyond  its  due  limits,  and 
the  monopolies  thus  created  formed  one  of  the  griev- 
ances which  King  James,  her  successor,  was  at  last 
obliged  to  remedy.  Accordingly  by  the  first  section  of  Statute  of 
a  statute  passed  in  the  twenty-first  year  of  his  reign,  ^louopohes. 
and  commonly  called  the  Statute  of  Monopolies  (c),  it 
was  declared  and  enacted  that  all  such  monopolies  were 
altogether  contrary  to  the  laws  of  this  realm  and  so 
were  and  should  be  utterly  void  and  of  none  effect,  and 
in  nowise  put  in  ure  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modern  law  with  respect  to  patents 
may  be  said  to  be  founded.  This  exception  is  contained 
in  the  Gth  section,  which  runs  as  follows: — 

"  Provided   also   and   be  it  declared  and  enacted,   that  any  Proviso, 
declaration  before   mentioned  shall  not  extend  to  any  letters- 
patent  and  grants  of  privilege  for  the  term  of  fuioieoi,  years  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of 

(a)  Stat.  15  &  16  Yict.  c.  S3  ;  (f)  Stat.  21  Jac.  I.  c.  3.    Sects. 
see  sect.  16.                                           1  aiul  6  of  this  Act  are   still  iu 

(b)  Stat.  46  &  47  Yict.  c.  57  ;       foire. 
see  s.  IIG. 
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any  manner  of  new  nianrifactures  Avithin  this  realm,  to  the  true 
nn«l  first  inventor  and  inventors  of  such  manufactures,  Avhich 
<.thers  at  tlie  time  of  making  such  letters-patent  and  grants 
sliall  not  use,  so  also  they  be  not  contrary  to  the  law  or  mis- 
cliiovous  to  the  state,  by  raising  prices  of  commodities  at  home, 
or  hurt  of  trade,  or  generally  inconvenient ;  the  said  fourteen 
years  to  be  accounted  from  the  date  of  the  first  letters-patent  or 
grant  of  such  privilege  hereafter  to  be  made  ;  but  that  the  same 
sliall  be  of  such  force  as  they  should  be  if  this  Act  had  never 
been  made,  and  of  none  other." 

It  will  be  seen  that  the  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute ;  but  that  it 
'  merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  Act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  ■which  do  not  fall  within  this  exception, 
and  some  others  of  little  importance,  are  now  rendered 
void  by  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
And  it  is  declared  in  the  Patents,  Designs  and  Trade 
Marks  Act,  1883  (d),  by  which  the  law  relating  to  the 
grant  of  letters  for  an  invention  is  now  regulated,  that, 
Invention.  in  and  for  the  purposes  of  that  Act,  "invention  "  means 
any  manner  of  new  manufacture  the  subject  of  letters- 
patent  and  grant  of  privilege  within  section  6  of  the 
Statute  of  Monopolies  (c). 

Tcnn  of  And,  first,  the  term  must  he  fourteen  years  from  the 

te^en"yea°rs""     *^^^^^  *^^  ^^^^  letters-patent,  or  under  ;  and  the  full  term 

of  fourteen  years  has  been  usually  granted  (/).    By  the 

(d)  Stat.  46  &  47  Viet.  c.  57,  the  expiration  of  three  and  seven 

s.  46.  years  respectively  from  the  date 

(c)  Stat.  21  Jac.  I.  c.  3.  thereof,    unless   there   should   be 

(/)  Ky  ^  statute  of  the   year  paid  before  the  expiration  of  the 

1853,  all  letters-patent  for  inven-  said  three  and  seven  years  respec- 

tions,  granted   under  the  provi-  tively  the  stamp  duties  mentioned 

sions  of  the  Patent  Law  Amend-  in  the  Act,  namely  50/.  before  the 

mcnt  Act,  1852,  were  rerpured  to  expiration  of  the  "third  year,  and 

be  made  subject  to  the  condition  100/.  before  the  exi)iration  of  the 

that  the  same  should  be  void  at  seventh  year.    Stat.  16  &  17  Vict. 
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Patents,  Designs  and  Trade  Marks  Act,  1883  (g),  the 
term  limited  in  every  patent  for  the  duration  thereof 
shall  be  fourteen  years  from  its  date ;  but  every  patent 
shall,  notwithstanding  anything  therein  or  in  this  Act, 
cease  if  the  patentee  fails  to  make  the  prescribed  pay- 
ments within  the  prescribed  times  (A).  But  if  the 
patentee  fail  so  to  make  any  such  payment  through 
accident,  mistake  or  inadvertence,  he  may  obtain  an 
enlargement  of  the  time  for  making  that  payment 
under  the  conditions  specified  in  the  Act  (i).  The 
fees  now  payable  in  respect  of  letters-patent,  whether 
granted  before  or  after  the  commencement  of  the 
Patents,  Designs  and  Trade  Marks  Act,  1883  (k),  and 
the  times  of  payment  of  such  fees,  are  prescribed  by 
that  Act  (I)  and  the  Patents  Rules,  1883  (m),  and  are 
stated  in  the  note  (n).  The  payments  prescribed  ap- 
pear high,  but  they  are  a  great  improvement  on  the 

c.  5,  s.  2,  repealed  by  stat.   46  &  (i)  Sect.    17,   siiL-ss.   3,  4  ;  see 

47  Vict.  c.  57,  s.  113  ;  Williams  Patents  Rules,  188-3,  Nos.  46,  47. 
V.  Fro.st,  28  Beav.  93.  {k)  See  sect.  45. 

{g)  Stat.   46  k  47  Vict.  c.   57,  [l]  Sect.  24. 

.s.  17,  sub-s.  1.  (?/?)  Rules  4,  42,  43  ;  seeW.  N 

{h)  Sect.  17,  sub-s.  2.  2CtIi  Jan.  1884,  Supplement. 

£    s.    d.      £    s.    d. 
(n)  On  application  for  provisional  protection...     10     0 

On  tiling  comxilete  specification 3     0     0 

4     0     0 

Or,  On  filing  complete  specification  with  first  application       4     0     0 
On  certificate  of  renewal  : — 

Before  end  of  four  j'ears  from  date  of  patent  50     0     0 

Before  end  of  seven  years,  or  in  the  case  of  patents 
granted  under  tlie  Patents,  Designs  and  Trade 
Marks  Act,  1883,  before  the  end  of  eight  years 

from  date  ot  patent 100     0     0 

Or  in  lieu  of  the  fees  of  50?.  and  100?.,  the  following 
annual  fees  : — 
Before  the  expiratioti  of  the 

4th  year  from  the  date  of  the  patent 10     0     0 

Sth'  ,,  ,,  10     0     0 

6th  ,,  „  10     0     0 

7th  „  ,,  10     0     0 

8th  ,,  ,,  15     0     0 

9th  ,,  ,,  15     0     0 

10th  ,,  ,,  20     0     0 

11th  ,,  „  20     0     0 

12th  ,,  ,,  20     0     0 

13th  „  „  20     0     0 
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term  of 
latent 


(.111  l;v\v  ;  for  before  the  year  1853  (o)  heavy  fees  and 
duty  wore  jjayable  on  taking  out  every  patent ;  whereas 
now,  if  a  patent  prove  useless,  it  may  be  discontinued, 
Extension  of  ami  the  payment  saved.  By  the  Patents,  Designs  and 
Trade  Marks  Act,  1888  (2>),  the  person  for  the  time 
being  entitled  to  the  benefit  of  a  patent  (q)  may,  after 
advertising  as  therein  required,  present  a  petition  to 
her  Majesty  in  Council,  praying  that  his  patent  may 
be  extended  for  a  further  term  ;  but  such  petition  must 
be  presented  at  least  six  months  before  the  time  limited 
for  the  expiration  of  the  patent.  If  her  Majesty  shall 
be  pleased  to  refer  any  such  petition  to  the  Judicial 
Committee  of  the  Privy  Council,  the  said  Committee 
I  are  required  to  proceed  to  consider  the  same  (r).  And 
if  the  Judicial  Committee  report  that  the  patentee  has 
been  inadequately  remunerated  by  his  patent,  it  shall 
be  lawful  for  her  Majesty  in  Council  to  extend  the 
term  of  the  patent  for  a  further  term  not  exceeding 
seven,  or,  in  exceptional  cases,  fourteen  years;  or  to 
order  the  grant  of  a  new  patent  for  the  term  therein 
mentioned,  and  containing  any  restrictions,  conditions 
and  provisions  that  the  Judicial  Committee  may  think 

fit(s). 


Xewmami-  Secondly,  the  patent  must  be  for  "the  working  or 

lactuies.  ,  .  ,.  „  .  ,  .        ,  .  ,  ? .   , 

raakmg  ot  new  manuiactures  within  this  realm,  which 


{())  Ante,  note  (/)  to  p.  296. 
(p)  Stat.  46  k  47  Vict.  c.   57, 
s.  '25,  sub-s.  1;  see  sect.  45. 
(7)  See  sect.  46. 

ia.i<^  *■  IkiuU^  ii^^S^L  ('■)  ^^"^t-  25,  sub-s.  3;  see  Re 
rZiif/.tZrt.  '-.-'  ^^^^^ewton's PaterUs,  9  App.  Cas.  592. 
(■•>•)  Sect.  25,  sub-s.  5.  The 
above  provisions  do  not  apply  to 
patents  granted  before  the  Act 
took  effect ;  lie  Brandons  Patent, 
£x  jmrtc  Doby,  9  App.  Cas.  589. 
By  a  statute  of  Will.  IV.  pro- 
longation of  the  term  granted  by 
letters-patent  niiglit  be  granted 
for  a  term  not  exceeding  seven 
years  ;  and  by  an  Act  of  1844,  if 
such  further  term  of  seven  years 


were  shown  to  be  insufficient  for 
the  reimbursement  and  remunera- 
tion of  tlie  expense  and  labour  in- 
crrrred  in  perfecting  the  invention, 
an  extension  of  the  patent  might 
be  granted  for  any  time  not  ex- 
ceeding fourteen  years.  See  stats. 
5  &  6  Will.  IV.  c.  83,  s.  4  ;  2  &  3 
Vict.  c.  67  ;  7  &  8  Vict.  c.  69,  ss. 
2,  4  ;  15  &  16  Vict.  c.  83,  s.  40  ; 
16  &  17  Vict.  c.  115,  s.  7  ;  all  re- 
pealed by  46  &  47  Vict.  c.  57,  s. 
113  ;  Piussell  v.  Lcdsavi,  14  M.  & 
W.  574  ;  16  M.  &  W.  633  ;  1  H. 
L.  C.  687  ;  In  re  Norton's  Patent, 
1  Moo.  P.  C.  (N.  S.)  843  ;  Re 
Hill's  Patent,  ib.  258. 
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others  at  the  time  of  making  such  letters-patents  and 
grants  shall  not  use."     A  patent  cannot  be  granted  for  Xo  patent  for 
a  mere  principle  not  carried  out  in  some  actual  manu-  ^  I'^'^'^'l'  e. 
facture  (t),  nor  for  the  better  working  of  a  manufac- 
turing process  already  in  use  (u) ;  but  it  may  be  granted 
for  an  improved  combination  of  old  machinery,  or  for  Combina- 
distinct   combinations,   either  severally  claimed  (x),  or  *^°"'^' 
merely  claimed  as  together  forming  one  machine  (y). 
The  use  mentioned  in   the  Statute  of  Monopolies  has  Publication. 
been  held  to  mean  a  use  in  public ;  if  therefore  the 
invention,  for  which  the  patent  is  sought  to  be  obtained, 
has  been  previously  used  in  public  within  the  realm,  the 
patent  will  be  void  {z).     And,  if  the  invention  should 
have  been  previously  known  to  the  public  within  the 
realm,  although  not  used,  that  is  sufficient  to  avoid  the 
patent  (a).     The  realm  in  this  statute  has  been  deter- 
mined to  mean  the  United  Kingdom  of  Great  Britain 
and  Ireland  ;  so  that  when  separate  letters-patent  were 
granted  for  England  and  Scotland,  if  any  invention  had 
been  publicly  known  or  practised  in  England,  a  patent 

{t)  Hornhlower  v.  Boulton,  8  T.  granted,  for  any  invention  orsup- 

Eep.  95;  set  also  Badischc  Anilin  posed    invention,    wluch    should 

und  Soda  Fabrik  v.  Levinstein,  24  have  been  found  by  tlie  verdict  of 

Ch.  D.  15(3,  161,  169.  a    jury,     or    discovered    by    the 

(?i)  Patterson   v.    Gaslight   and  ])atentee  or  liis  assigns,   to   have 

Coke  ComjMujj,  2  Ch.  D.  812 ;  3  Ijeen  cither  wholly  or  in  part  in- 

App.  Cas.  2S9.  vented  or  used  before,  if  the  Judi- 

(x)  Lister  V.  Leather,  8  E.  &  B.  cial    Committee     of    the     Privy 

1004.  Council,  upon  examining  the  mat- 

{y)  Clark  V.   Adie,   L.    Pi.,    10  ter,  should  have  been  satisfied  that 

Ch.  667  ;  2  App.  Cas.  315.  the  patentee  believed  himself  to 

(,:)  Lewis  v.  Marling,  10  Barn.  be  the  first  and  original  inventor, 

&  Cress.  22 ;  Carpenter  v.  Smith,  and  that  such  invention,  or  part 

9  il.  &  W.  300  ;  Re  Newall,  4  C.  thereof,  luul  not  been  2}Michj  and 
B. ,  N.  S.  269  ;  Betts  v.  Menzies,  gc.nerallij  used  before  the  date  of 

10  H.  of  L.  Cas.  117  ;  9  Jur.,  N.  the  first  letters  patent.  This  eu- 
S.  29  ;  Hills  V.  Liverpool  United  actment  was  however  repealed  by 
Gaslight  Com-pany,  9  Jur.,  N.  S.  the  Patents  Act  of  1883,  stat.  46  & 
140  ;  Haricood  v.  Great  Northern  47  Vict.  c.  57,  s.  113. 
liailway  Coni2)a7iy,  35  haw  J onvn.,  (a)  Plimpton  y.  Spiller,  6  Ch. 
Q.  B.  27  ;  2  B.  &  S.  194  ;  Young  D.  412  ;  26  W.  R.  285  ;  Pattersonv. 
V.  Fernic,  4  Gitf.  577;  10  Jur.,  Gaslightand  Coke  Company,  3  X\)t^. 
N.  S.  526.  By  stat.  5  &  6  Will.  Cas.  239,  244,  245 ;  United  Tele- 
IV.  c.  83,  s.  2,  letters-patent  pho^ie  Co.  v.  Harrison  <i;  Co.,  21. 
might  be  confirmed,  or  new  ones  Ch.  D.  720,  730,  731. 
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Kxhil.ition  of  f,,r  Scotland  was  void  (h).  It  is  provided  by  the 
,u,  invention,  p^^^^.^^^^^  Designs  and  Trade  l^larks  Act,  1883  (e),  that 
the  cxliibition  of  an  invention  at  an  industrial  or  inter- 
national exhibition,  certified  as  such  by  the  Board  of 
Trade,  or  the  publication  of  any  description  of  the 
invention  during  the  period  of  the  holding  of  the  ex- 
hibition, or  the  use  of  the  invention  for  the  purpose  of 
the  exhibition  in  the  place  where  the  exhibition  is  held, 
or  the  use  of  the  invention  during  the  period  of  the 
holding  of  the  exhibition  by  any  person  elsewhere, 
v.ithuut  the  privity  or  consent  of  the  inventor,  shall 
not  prejudice  the  right  of  the  inventor  or  his  legal  per- 
sonal representative  to  apply  for  and  obtain  provisional 
protection  and  a  patent  in  respect  of  the  invention  or 
the  validity  of  any  patent  granted  on  the  application, 
provided  that  both  the  following  conditions  are  com- 
plied with,  namely : — (a)  The  exhibitor  must,  before 
exhibiting  the  invention,  give  the  comptroller  the  pre- 
scribed notice  of  his  intention  to  do  so  ;  and  (b)  The 
application  for  a  patent  must  be  made  before  or 
within  six  months  from  the  date  of  the  opening  of  the 
exhibition. 

True  and  first  Thirdly,  a  patent  must  be  granted  "to  the  true  and 
first  inventor  and  inventors."  If  therefore  the  original 
inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters -patent  for  the  invention  in 
his  own  name  alone ;  but  the  original  inventor  must 
obtain  the  letters-patent,  and  then  assign  them  to  the 
other.  Under  the  Patents  Act  of  1883,  however,  a 
patent  may  lawfully  be  granted  to  several  persons 
jointly,  some  or  one  of  whom  only  are  or  is  the  true  in- 
ventors or  inventor  ((?).     If  two  persons   should  both 

(i)  Brown  v.  Aniiandalc,  8  CI.  3,  be  extended  by  order  in  council 

&   P''in.    214.     See   also  Eolls   v.  to  any  exhibition. 
Isaacs,  19  Ch.  D.  268.  [d]  Stats.   46  &  47  Yict.  c.  57, 

(c)  Stat.   46  &  47  Vict.  c.  57,  s.  4,  sub-s.  2  ;  48  &  49  A'ict.  c.  63, 

s.  39,  the  provisions  of  which  may  s.  5. 
under  stat.  49  &  50  Vict.  c.  37,  s. 
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make  the  same  discovery,  he  who  first  pubhshes  it  by 
obtaining  a  patent  for  it,  will  be  the  true  and  first  in- 
ventor within  the  meaning  of  the  statute,  although  he 
may  not  actually  have  been  the  first  to  make  the  dis- 
covery (e).     But  a  person  cannot  obtain  a  patent  for  an 
invention  which  has  been  communicated   to  him  by 
another  within  the  realm  (/).     If,  however,  a  person  Foreif^n 
should  be  in  possession  of  an  invention  communicated  ""'entious. 
to  him  from  abroad,  such  person,  if  he  be  the  first  in- 
troducer of  the  invention  into  this  country,  is  regarded 
by  the  law  as  the  true  and  first  inventor  thereof  within 
the  meaning  of  the    statute  of  James  {g) ;  and    it    is 
no    objection    that   the  patent   is   taken  out  in  trust 
merely    for    the    foreign    inventor    (/i).      Before    the  Legal  per- 
year    1884,    letters-patent    for    an     invention     could  Jentativfof 
not  lawfully  be  granted   to  any  person  upon  an  appli- '™  inventor. 


(c)  Boulton  V.  Bull,  2  H.  Black. 
437. 

(/)  ffillv.  Thompson,  8  Taunt. 
395  ;  S.  C,  2  J.  B.  Moore,  452  ; 
Marsden  v.  Saville  Street  Foundry 
and  Engineerimj  Company,  3  Ex. 
D.  203. 

{g)  Edgeherry  v.  Stephens,  2 
Salk. 447 ;  Plimptonv. Malcolmson, 
M.  R.,  3  Ch.  D.  531,  555  ;  see 
also  Jessel,  M.  E.,  Marsden  v. 
Saville  Street  Foundry  and  En- 
gineering Company,  3  Ex.  D.  203, 
205 — 207  ;  and  see  Patents  Rules, 
1883,  No.  27. 

(/t)  Beard  v.  Egerton,  3  C.  B.  97, 
129.  Q'he  Patent  Law  Amend- 
ment Act,  1852,  provided  that, 
where  letters-patent  were  granted 
in  the  United  Kingdom  for  any 
invention  first  invented  in  any 
foreign  country,  or  by  the  subject 
of  any  foreign  state,  and  a  like 
privilege  for  the  exclusive  use  or 
exercise  of  such  invention  in  any 
foreign  country  were  there  ob- 
tained before  the  grant  (which 
there  meant  the  date)  of  such 
letters-patent  in  the  United  King- 
dom, all  rights  and  privileges 
imder  such  letters-patent  should 
(notwithstanding  any  term  in  such 


letters-patent  limited)  cease  and 
be  void  i  in  mediately  upon  the  ex- 
piration or  other  determination  of 
the  term  of  the  like  privilege 
obtained  in  sucli  foreign  country  ; 
or,  where  more  than  one  sucli  like 
privilege  was  obtained  abroad,  im- 
mediately upon  the  expiration  or 
determination  of  the  term  of  such 
privileges  which  should  first  expire 
or  be  determined  ;  and  that  no 
letters-patent  granted  for  any  in- 
vention, for  which  any  patent  or 
like  privilege  should  have  been 
obtained  in  any  foreign  country, 
should  be  of  any  validity,  if 
granted  after  the  expiration  of  the 
term  for  which  the  foreign  jmtent 
or  privilege  was  in  force.  This 
enactment  was  however  repealed 
by  the  Patents,  Designs  and 
Trade  aMarks  Act,  1883.  Stat. 
15  &  16  Vict.  c.  83,  s.  25  ; 
Daiv  V.  Eley,  V.-C.  AV.,  3t3 
L.  J.,  N.  S.  482;  Law  Rep., 
3  Eq.  496 ;  Re  JFinan's  Patent, 
Law  Rep.,  4  P.  C.  93  ;  Re  John- 
son's Patent,  Law  Rep.,  4  P.  C.  75  ; 
Be  Blake's  Patent,  Law  Reji.,  4 
P.  C.  535  ;  ITolste  v.  Robinson,  4 
Ch.  D.  9. 
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cation  made  after  the  death  of  the  true  and  first 
inventor  within  tlie  meaning  of  the  Statute  of  Mono- 
polies (i).  The  Patents,  Designs  and  Trade  Marks  Act, 
LSS3  (/,•),  now  provides  (?)  that,  if  a  person  possessed  of 
an  invention  dies  without  making  appHcation  for  a 
patent  for  the  invention,  application  for  a  patent  may  be 
made  by,  and  a  patent  for  the  invention  granted  to  his 
legal  personal  representative.  But  every  such  applica- 
tion must  be  made  within  six  months  after  the  decease 
of  such  person,  and  in  the  prescribed  form  (m).  The 
remaining  restrictions  imposed  by  tlie  Act  of  James  I. 
require  no  comment. 

Ornntof  The  granting  of  letters-patent  is,  as  has  been   ob- 

lettcrs-rateut.  ^^^,^.^^^^  ^  prerogative  of  the  Crown ;  and  although  a 
patent  may  now  be  always  obtained  for  any  new  in- 
vention, yet  the  grant  is  still  a  matter  of  favour  and 
not  of  right.  And  it  is  declared  in  the  Patents, 
Designs  and  Trade  Marks  Act,  1883  {n),  that  nothing 
contained  in  that  Act  shall  take  away,  abridge  or  pre- 
judicially affect  the  prerogative  of  the  Crown  in  re- 
lation to  the  granting  of  any  letters-patent  or  to  the 
Rights  re-  withholding  of  a  grant  thereof.  Before  the  year  1884, 
Crown  *°  ^^^®  exclusive  privileges  granted  by  letters-patent  were 
granted  as  against  the  subjects  of  the  Crown,  and  not 
as  against  the  Crown  itself  (o).  Now,  by  the  Patents, 
Designs  and  Trade  Marks  Act,  1883  (p),  a  patent  shall 
have  to  all  intents  the  like  effect  as  against  her  Majesty 
the  Queen,  her  heirs  and  successors,  as  it  has  against  a 
subject  (q) ;  but  the  officers  or  authorities  administering 
any  department  of  the  service  of  the   Crown  may  by 

(i)    Marsdcii  v.    Saville   Street  [n)  Stat.  46  &  47  Vict.  c.  57, 

Foundry  and   Eniiinccrlng   Com-  a.  116. 
'iKiny,  3  Ex.  D.  203.  (o)  Feather  v.  The  Qiieen,6B:k 

{i-)  Stat.  46  &  47  Vict.  c.  57.  S.  257  ;  Dixon  v.  London  Small 

[1)  Sect.  34,  sub-s.  1  ;  see  sects.  Arms  Compani/,  1  App.  Cas.  632. 
3,  45.  (p)  Stat.  46  &  47  Vict.  c.  57. 

(m.)  Sect.  34,  suL-s.  2  ;  see  sect.  {q)  Sect.  27,  sub-s.  1. 

5;  audPatentsRules,  1883,No.  24. 
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themselves,  tlieir  agents,  contractors  or  others,  at  any- 
time after  tlie  application,  use  the  invention  for  the 
services  of  the  Crown  on  terms  to  he  before  or  after  the 
use  thereof  agreed  on,  with  the  approval  of  the 
Treasury,  between  those  officers  or  authorities  and  the 
patentee,  or  in  default  of  such  agreement,  on  such 
terms  as  may  be  settled  by  the  Treasury  after  hearing 
all  parties  interested  (r).  The  same  Act  provides  (s) 
that  every  patent  granted  before  the  commencement  of 
the  Act,  or  on  an  application  then  pending  (t)  shall 
remain  unaffected  by  the  provisions  of  this  Act  relating 
to  patents  binding  the  Crown. 

The  law  relating  to  the  application  for  letters-patent  Application 
for  an  invention  (?t)  is  now  regulated  by  the  Patents,  ^"^^  rateut. 
Designs   and    Trade    Marks   Act,   1883  {x),   and    the 
Patents  Rules,  1883  (y).     The  Act   provides  for   the  Patent  Office, 
establishment  of  an   office   called    the    Patent   Office, 
under  the  control  of  an  officer,  called  the  comptroller  Comptroller, 
general  of  patents,  designs    and    trade    marks,  acting 
under  the  superintendence  and  direction  of  the  Board 
of  Trade  (z)  ;   and  for  the  appointment  by  the  Board 
of  Trade,  subject  to  the  approval  of  the  Treasury,  of 
the  comptroller  and  of  examiners  and   other  officers  Examiners. 
and  clerks  («).     Under  this  Act,  an  application  for  a 
patent  must  be  made  in  the  prescribed  form  and  sent 
to  the  Patent  Office  in  the  prescribed  manner  (b) ;  and 
must  be  accompanied  by  either  a  provisional  or  com- 
plete specification.     A   provisional   specification    must  Specification, 


(r)  Sect.  27,  sub-s.  2.     See  the  (?0  See  ante,  p.  296. 

form   of    grant   of   letters-patent  (./•)  Stat.  4ti  &  47  Vict.  c.  57. 

set  out  in  Appendix  C,  in  which.  (ij)  See  W.  N.,  26th  Jan.,  18S4, 

compliance  with  these  provisions  Supplement. 

is  made  a  condition  of  the  con-  (c)  Stat.    46  &  47  Vict.  c.   57, 

tinuance  of  the  letters-patent  and  s.  82. 

the  privileges  thereby  conferred.  (a)  Sect.  83. 

(s)  Sect.  45,  sub-s.  2.  (6)  Sect.  5,  sub-ss.  1,2  ;  Patents 

(t)  The  Act  commenced  imme-  Piules,  18S3,  Nos.  5 — 10,  19 — 21 

diately  after  the  31st  Dec.  1883. 


m' 
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Tlescribc  the  nature  of  the  invention,  and  be  accom- 
panied by  drawings,  if  required  (c).  A  complete  speci- 
fication, Avhctlicr  left  on  application  or  subsequenth% 
must  particularly  describe  and  ascertain  the  nature  of 
the  invention,  and  in  what  manner  it  is  to  be  per- 
formed, and  must  be  accompanied  by  drawings,  if 
required  ((7).  And  a  specification,  whether  provisional 
or  complete,  must  commence  with  the  title,  and  in 
the  case  of  a  complete  specification  must  end  with  a 
distinct   statement  of  the   invention   claimed  (e).     If 

'  the  applicant  does  not  leave  a  complete  specification 
with  his  application,  he  may  leave  it  at  any  sub- 
sequent time  within  nine  months  from  the  date  of 
application,  or  within  sucli  extended  time  not  exceeding 

i  one  month  after  the  said  nine  months  as  the  comp- 
troller may  allow  (/).  Unless  a  complete  specification 
is  left  within  that  time  the  application  shall  be  deemed 
to  be  abandoned  (g).  And  unless  a  complete  specifica- 
tion is  accepted  within  twelve  months  from  the  date  of 
application,  or  within  such  extended  time,  not  exceed- 
ing three  months  after  the  said  twelve  months,  as  the 
comptroller  may  allow,  then  (save  in  the  case  of  an 
appeal  having  been  lodged  against  the  refusal  to  accept) 
the  apiDlication  shall,  at  the  expiration  of  those  twelve 
months  become  void  (/). 


Proceedings 
after  accept- 
ance of 
complete 
specification. 


On  the  acceptance  of  the  complete  specification  the 
comptroller  shall  advertise  the  acceptance  ;  and  the 
application  and  specification  or  specifications  with  the 
drawings  (if  any)  shall  be  open  to  public  inspection  (k). 


(c)  Sect.  5,  sub-.s.  3. 

(d)  Sect.  5,  sub-s.  4.  By  stat. 
49  &  50  Vict.  c.  37,  s.  2,  the  com- 
plete specification  may  refer  to  the 
drawings  which  accompanied  the 
provisional  specifieation. 

{€)  Stat.  46  &  47  Yiet.  c.  57, 
s.  5,  snb-s.  5.  See  Patents  Rules, 
18S3,  Kos.  6,  28—31. 


(/)  Sect.  S,  .sub-s.  1. 

(y)  Sect.  8,  sub-s.  2,  amended 
by  Stat.  48  &  49  Vict.  c.  63,  s.  3. 

(0  Stat.  46  &  47  Vict.  c.  57, 
s.  9,  sub-s.  4,  amended  by  stat. 
48  &  49  Vict.  c.  63,  s.  3. 

{k)  Stat.  4G  &  47  Vict.  c.  57,  .s. 
10  ;  see  Patents  Rules,  1883,  Nos. 
25.  26. 


io-evj^«i^  0-,  t^_o  i^  "-i^  cM^^'odiL*^  /*--.-  c»^.^oC£.^^c^->._«  «»--/      "--^ 

'^  OF  PATENTS  AND  COPYRIGHTS.     '  St'-^c -a^-^.    3Q5 

Any  person  may  at  any  time  witliin  two  months  from  Opposition  to 
the  date  of  the  advertisement  of  the  acceptance  of  a  patent. 
complete  specification  give  notice  at  the  Patent  Office 
of  opposition  to  the  grant  of  the  patent  on  the  ground 
of  the  applicant  having  obtained  the  invention  from  him, 
or  from  a  person  of  whom  he  is  the  legal  representative, 
or  on  the  ground  that  the  invention  has  been  patented 
in  this  country  on  an  application  of  prior  date,  or  on 
the  ground  of  an  examiner  having  reported  to  the 
comptroller  that  the  specification  appears  to  him  to 
comprise  the  same  invention  as  is  comprised  in  a 
specification  bearing  the  same  or  a  similar  title  and 
accompanying  a  j^revious  application,  but  on  no  other 
ground  (I).  Where  such  notice  is  given  the  comp- 
troller shall  decide  on  the  case,  but  subject  to  appeal 
to  the  law  officer  {in),  who  shall  determine  whether  the 
grant  ought  or  ought  not  to  be  made  {n).  If  there  is  no 
opposition,  or,  in  case  of  opposition,  if  the  determina- 
tion is  in  favour  of  the  grant  of  a  patent,  the  comp- 
troller shall  cause  a  patent  to  be  sealed  with  the  seal 
of  the  Patent  Office  (0).  A  patent  so  sealed  shall  have 
the  same  effect  as  if  it  were  sealed  with  the  great  seal 
of  the  United  Kingdom  (p).  A  patent  shall  be  sealed 
as  soon  as  may  be,  and  not  after  the  expiration  of  fifteen 
months  from  the  date  of  application,  except  in  the 
following  cases,  that  is  to  say — (a)  Where  the  sealing 
is  delayed  by  an  appeal  to  the  law  officer,  or  by  opposi- 
tion to  the  grant  of  the  patent,  the  patent  may  be 
sealed  at  such  time  as  the  law  officer  may  direct, 
(b)  If  the  person  making  the  application  dies  before 
the  expiration  of  the  fifteen  months  aforesaid,  the 
patent  may  be  granted  to  his  legal  representative  and 
sealed  at  any  time  within  twelve  months  after  the  death 

(Z)  Sect.  11,  sub-s.  1.  Solicitor  General  for  England 

(m)  Sect.  11,  sub-s.   2.     By  s.  {n)   Sect.  11,  sub-s.  3. 

117,   in  this  Act    "law   officer"  (0)  Sect.  12,  sub-s.  1. 

means  the  Attorney   General  or  [p)  Sect.  12,  sub-s.  2. 

W.P.P.  ^ 
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of  the  applicant  ((/).  But  where  au  extcDsion  of  time 
has  been  allowed  for  leaving  and  accepting  a  complete 
specification  (r),  a  further  extension  of  four  months 
after  the  said  fifteen  months  shall  be  allowed  for 
scaling  the  patent  (s).  Every  patent  shall  be  dated 
and  sealed  as  of  the  day  of  application:  provided 
that  no  proceedings  shall  be  taken  in  respect  of  an 
infringement  committed  before  the  publication  of  the 
complete  specification  :  provided  also,  that  in  case  of 
more  than  one  application  for  a  patent  of  the  same 
invention,  the  sealing  of  a  patent  on  one  of  those  ap- 
plications shall  not  prevent  the  sealing  of  a  patent  on 
an  earlier  application  (t).  Every  patent  may  be  in  the 
form  in  the  first  schedule  to  the  Act  (ii),  and  shall  be 
granted  for  one  invention  only,  but  may  contain  more 
than  one  claim  ;  but  it  shall  not  be  competent  for  any 
person  in  an  action  or  other  proceeding  to  take  any 
objection  to  a  patent  on  the  ground  that  it  comprises 
more  than  one  invention  (x). 

Provisional  Where  an  application  for  a  patent  in  respect  of  an 

pio  ec  1011.       invention  has  been  accepted,  the  invention  may  during 
the  period  between  the  date  of  the  application  and  the 
date  of  sealing  such  patent  be  used  and  published  with- 
out  prejudice   to   the   patent  to  be    granted   for   the 
same  (y)  ;  and  such  protection  from  the  consequences 
of  use  and  publication  is  in  the  Act  referred  to  as  pro- 
Kirect  of         visional  protection  (-:).     After  the  acceptance  of  a  com- 
completT^  °    plete  specification  and  until  the  date  of  sealing  a  patent 
specification,    in  respect  thereof,  or  the  expiration  of   the  time  for 
sealing,  the  applicant  shall  have  the  like  privileges  and 
rights  as  if  a  patent  for  the  invention  had  been  sealed 

(q)  Sect.  12,  siib-s.  3.  (u)  This  form  is  set  out  iu  Ap- 

(*■)  Ante,  p.  304  pendix  (C). 

(s)  Stat.   48  &  49  Yict.  c.  63,  (x)  Sect.  33. 

s.  3.  (;/)  See  ante,  p.  299. 

it)  Stat.  46  k  47  Yict.  c.  57,  s.  (~)  Sect.  14. 
13. 
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on  the  date  of  the  acceptance  of  the  complete  specifica- 
tion :  provided  tliat  an  applicant  shall  not  be  entitled  to 
institute  any  proceeding  for  infringement  unless  and 
until  a  patent  for  the  invention  has  been  granted  to 
him  ((().  A  jjatent  granted  to  the  true  and  first  inventor  Fraudulent 
shall  not  be  invalidated  by  an  application  in  fraud  of  ^^^'  ^^^  ^°^' 
him,  or  by  provisional  protection  obtained  thereon,  or 
by  any  use  or  publication  of  the  invention  subsequent 
to  that  fraudulent  application  during  the  period  of  pro- 
visional i^rotection  (Jj). 

The  ]3reparation  and  deposit  of  a  proper  specification  Specification, 
has  long  been  the  most  important  condition  attached  to 
the  grant  of  letters-patent.     The  object  of  requiring  a  I 
specification  is  to  secure  to  the  public  the  benefit  of  the  | 
knowledge  of  the  invention  after  the  term  granted  by  j 
the  patent  shall  have  expired.     The  specification  was  \ 
formerly  required  to  be  enrolled  in  the  Court  of  Chan- 
cery :    but   after   the    Patent   Law   Amendment   Act, 
1852  (c),    it   Avas   required   to   be   filed   only.     Under  Amendment 
the  Patents,  Designs  and  Trade  Marks  Act,  1883  (d),  jf^n!'""*^''" 
an    applicant    or    the    person    for    the    time    being 
entitled  to  the  benefit  of  a  patent  (e)  may,  from  time 
to  time,  seek  leave  to  amend  his  specification,  including 
drawings  forming  part  thereof,  by  way  of  disclaimer, 
correction,  or  explanation  (/).     The  questions,  whether, 
and  subject  to  what  conditions,  if  any,  the  amendment 
ought  to   be  allowed,  are   to    be   determined   by   the 
comptroller :  whose  decision  is  subject  to  an  appeal  to 

(a)  Sect.  15.  7  &  8  Vict.  c.  69,  ss.  5,  6  ;  15  & 

(&)  Sect.  35.  16  Vict.  c.  83,  s.  39  ;  all  repealed 

(c)    Stat.  15  &  16  Vict.  c.   83,  by  the   Act  of    1883.     See    The 

s,  27.      '  Quec7i  v.  Mill,  10  C.  B.  379  ;  Seed 

{d)  Stat.  46  &  47  Vict.  c.  57.  v.    Higgins,    8   H.    L.    C.    550 ; 

Disclaimer   or   alteration   of  any  Jialston  v.  Smitlt,!! 'H.Ij.  C  2.22>; 

part  of  the  title  of  an  invention  Canningtoii  v.  Nuttall,  L.   R.,  5 

or  of  the  specification  (but  so  as  H.  L.  205. 

not  to  extend  the  right  granted  by  (c)  See  stat.  46  k  47  Vict.  c.  57, 

the  patent)  was  provided  for  by  s.  46. 

.stats,  5  &  6  Will.  IV.  c.  83,  s.  1 ;  (/)  Sect.  IS,  sub-s.  1. 

X  2 
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the  law  officer  (g).      No  amendment  shall  be  allowed 
that  would  make  the  specification,  as  amended,  claim 
an  invention  substantially  larger  than  or  substantially 
dirterent  from  the  invention  claimed  by  the  specifica- 
tion as  it  stood  before  amendment  {h).     These  provi- 
sions, however,  of  this  section  do  not  apply  when  and 
so  long  as  any  action  for  infringement   or  other  legal 
proceeding  in  relation  to  a  patent  is  pending  (i).     But 
in  an  action  for  infringement  of  a  patent,  and  in  a  pro- 
ceeding for  revocation  of  a  patent,  the  Court  or  a  judge 
may  at  any  time  order  that  the  patentee  shall,  subject 
to  such  terms  as  to  costs  and  otherwise  as  the  Court  or 
a  judge   may  impose,  be  at   liberty  to  apply  at  the 
Patent  Office  for  leave  to  amend  his  specification  by 
way  of  disclaimer,  and  may  direct  that  in  the  meantime 
the  trial  or  hearing  of  the  action  shall  be  postponed  [h). 
Where  any  amendment  by  way  of  disclaimer,  correc- 
tion or  explanation,  has  been  allowed  under  this  Act, 
no  damages  shall  be  given  in  any  action  in  respect  of 
the  use  of  the  invention  before  the  disclaimer,  correc- 
tion, or  explanation,  unless  the  patentee  establishes  to 
the  satisfaction  of  the  Court  that  his  original  claim  was 
framed  in  good  faith,  and  with   reasonable   skill  and 
knowledge  (I).     Every  amendment  of  a  specification  is 
required  to  be  advertised  in  the  prescribed  manner  {m). 


Yostiiig  in 
more  than 
twelve 
persons. 


A  condition  formerly  inserted  in  letters -patent  ren- 
dered them  void,  in  case  the  letters-patent,  or  the  liberty 
and  privileges  thereby  granted,  should  become  vested  in 
or  in  trust  for  more  than  the  number  of  twelve  persons, 
or  their  representatives,  at  any  one  time,  as  partners, 
dividing  or  entitled  to  divide  the  benefit  or  profit 
obtained    by  reason   thereof.     It  was  enacted  in  the 


ig)  Sect.  18,  sub-ss.  3—7. 
(h)  Sect.  18,  sub-s.  8. 
(i)   Sect.  18,  sub-s.  10. 
{Ic)  Sect.  19. 


{I)    Sect.  20. 

(nx)  Sect.  21 ;  see  Patents  Eules, 
1883,  No.  56. 
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Patent  Law  Amendment  Act,  1852,  that,  notwith- 
standing any  proviso  that  might  exist  in  former  letters- 
patent,  it  shouhi  be  lawtal  for  a  hxrger  number  than 
twelve  i^ersons  thereafter  to  have  a  legal  and  beneficial 
interest  in  such  letters-patent  (h).  This  enactment  was 
repealed  b_y  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (o),  which  now  provides  {p),  that  two  or  more 
persons  may  make  a  joint  application  for  a  patent,  and  f 
a  patent  may  be  granted  to  them  jointly.  ' 

In  letters-patent  a  clause  is  usually  contained  for-  Licence  to 
bidding  all  persons  from  using  the  invention  without  ^^^  -^''^  ^"  ' 
the  consent,  licence  or  agreement  of  the  inventor,  his 
executors,  administrators  or  assigns,  in  writing,  under 
his  or  their  hands  and  seals,  first  had  and  obtained  in 
that  behalf  {q).  The  granting  of  licences  to  nse  a 
patent  is  one  of  the  most  profitable  ways  of  turning 
it  to  account.  All  licences  are  now  required  to  be  re- 
gistered in  the  registry  to  be  presently  mentioned. 
Under  certain  circumstances,  the  person  for  the  time iCompulsory 
being  entitled  to  the  benefit  of  a  patent  may  now  be  ^'^^^''^^ 
compelled  to  grant  licences  for  the  use  of  the  invention. 
For  it  is  enacted  in  the  Patents,  Designs  and  Trade 
Marks  Act,  188.3  (r),  that,  if  on  the  petition  of  any 
j^erson  interested  it  is  proved  to  the  Board  of  Trade 
that  by  reason  of  the  default  of  a  patentee  to  grant 
licences  on  reasonable  terms  (a)  the  patent  is  not  being 
worked  in  the  United  Kingdom,  or  (b)  the  reasonable 
requirements  of  the  public  with  respect  to  the  invention 
cannot  be  supplied,  or  (c)  any  person  is  prevented  from 
working  or  using  to  the  best  advantage  an  invention  of 
which  he  is  possessed,  the  Board  may  order  the  patentee 


(m)  Stat.  15  &  16  Vict.  c.  83,  (;?)  Sect.  4,  snb-s.  2. 

s.  36.     See  2->ost,  the  chapter  ou  {q)    See   the   form    of    letters- 

ioint  ownership  and  joint  liability.  patent  in  Appendix  (C). 

(o)  Stat.  46  &  47  Vict.  c.  57,  (r)  Stat.  46  &  47  Vict.  c.  57, 

s.  113.  s.  22. 
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I  to  grant  licences  on  such  terms  as  to  the  amount  of 
royalties,  security  for  payment  or  otherwise,  as  the 
Board,  having  regard  to  the  nature  of  the  invention 
and  the  circumstances  of  the  case,  may  deem  just,  and 
any  such  order  may  be  enforced  by  mandamus.  But  it 
is  provided  (s)  that  every  patent  granted  before  the 
commencement  of  the  Act,  or  on  an  application  then 
pending  (0,  shall  remain  unaffected  by  the  provisions  of 
the  Act  relating  to  compulsory  licences. 

Scotch  ana  Letters-patent  obtained  in   England-  formerly  con- 

Irish  patents.  ^^,^.^,Q^l  ^^  exclusive  privilege  only  within  England, 
Wales,  and  the  town  of  Berwick-upon-Tweed ;  and  also 
within  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark 
and  J\Ian,  and  her  Majesty's  colonies  and  plantations 
abroad,  if  so  expressed  in  the  patent.  In  order  to  obtain 
the  like  exclusive  privilege  for  Scotland,  it  was  necessary 
to  obtain  separate  letters-patent  under  the  seal  appointed 
by  the  treaty  of  union  to  be  used  instead  of  the  great 
seal  of  Scotland  ;  and  in  the  same  manner  the  like  privi- 
lege for  Ireland  was  required  to  be  obtained  by  letters- 
patent  under  the  great  seal  for  Ireland.  But  it  was 
provided  by  the  Patent  Law  Amendment  Act,  1852, 
that  letters-patent  should  extend  to  the  Avhole  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  the 
Channel  Islands,  and  the  Isle  of  Man  ;  and,  in  case 
the  warrant  for  granting  the  patent  should  so  direct, 
such  letters-patent  should  be  made  applicable  to  her 
Majesty's  colonies  and  plantations  abroad,  or  such  of 
them  as  may  be  mentioned  in  such  warrant  {u).  This 
enactment  was  repealed  by  the  Patents,  Designs  and 
Trade  Marks  Act,  1883  (x),  which  now  provides  (y)  that 
every  patent  when  sealed  shall  have  effect  throughoiit 
the  United  Kingdom  and  the  Isle  of  Man. 


(s)  Sect.  45,  s\ib-s.  2. 
(t)  See  ante,  p.  303,  n.  {t). 
(u)  Stat.  15  &L  16  Vict.  c.  8c 
.  18. 


(x)  Stat.   46  &  47  Yiet.  c.  57, 

113. 

{y)  Sect.  16. 
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Letters-patent  and  the  privileges  thereby  granted  are  Assigniaent 
freely  assignable  from  one  person  to  another,  and  the  patent, 
assignee  by  such  assignment  is  placed  in  the  same  posi- 
tion as  his  assignor  previously  stood.    The  assignee  may 
consequently  bring  in  his  own  name  the  same  actions 
and  suits  both  at  law  and  in  equity  against  those  who 
have  infringed  upon  the  patent  as  the  patentee  himself 
might  have  done  (~).    The  privileges  granted  by  letters- 
patent  are,  therefore,    an  instance    of    an    incorporeal 
kind  of  personal  property,  different  in  its  nature  from 
those  choscs  in  action,  which  formerly  were  not  assign- 
able  at  law  (a).     A   deed   is  said  to  be  necessary  for  As  to  the 
the   valid  legal  assignment  of  letters-patent ;  but  the  ""^Jeed  *^'  °^ 
author  was  not  aware  of  any  authority  for  this  position  ; 
and  the  general  rule  appears  to  be,  that  the  assignment 
of  incorporeal  personal  property  rhay  be  made  without 
deed.     Perhaps,  however,   the  necessity  of  an  assign- 1 
ment  by  deed  may  be  implied  from  the  clause  in  the 
letters-patent,  which  forbids  the  use  of  the  invention, 
"  without  the  consent,  licence  or  agreement  of  the  said 
patentee  in  writing  under  liis  hand  and  seal."     It  is 
now  enacted  (6)  that  a  patentee  may'assign  his  patent 
for  any  place  in  or  part  of  the  United  Kingdom  or  Isle 
of  Man,  as  effectually  as  if  the  patent  were  originally  1 
granted   to  extend    to  that   place   or    part   only.     All' 
assignments  of  letters-patent  were  required  to   be  re- 
gistered by  the  Patent  Law  Amendment  Act,  1852  (c); 
and  are  now  required  to  be  registered  by  the  Patents,  M 
Designs  and  Trade  Marks  Act,  1883  ((/). 

(c)  Godson    on    Patents,    237  ;  pp.  9,  10,  99,  100)  tlie  most  im- 

Waltoii  V.  Lavatcr,  S  C.  B.,  N.  S.  portant  choscs  in  action  (debt  and 

162.  damages)    weie     rights     availing 

•(«)  The  privilege  conferred  by  only  against   particular   persons. 

a  grant  of  letters-patent   for   an  — Editor's  note, 

invention  is  a  right,  which  avails  {b)  Stat.  4(3  &  47  Yict.   c.  57, 

against  all  the  world,  but  has  no  s.  36. 

particular   object   over   which    it  (c)  Stat.   15  &  16  Vict.  c.   S3, 

may  be  exercised  ;  see  Austin  on  s.  35. 

Jurisprudence,   pp.   4S,   400,  986,  {d)  Stat.  46  &  47  Vict.  c.  57 ; 

4th  ed.     As  we  have  seen  {ante,  see  s.  114,  sub-s.  1. 
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IJpjjistur  of 
IMiteuts. 


Kegistered 


This  Act  provides  tliat  there  shall  be  kept  at  the 
Patent  Office  a  book  called  the  Register  of  Patents, 
^vhcreiii  shall  l)e  entered  the  names  and  addresses  of 
grantees  of  patents,  notifications  of  assignments  and  of 
transmissions  of  patents,  of  licences  under  patents,  and 
of  amendments,  extensions,  and  revocations  of  patents, 
and  such  other  matters  affecting  the  validity  or  pro- 
prietorship of  patents  as  may  from  time  to  time  be 
prescribed  (c)  ;  that  the  register  jof  patents  shall  be 
in'lnin  fiir'ir  cvidcnco  of  any  matters  T3y  tliis  Act  directed 
or  authorized  to  be  inserted  therein  (/) ;  and  that  copies 
of  deeds,  licences,  and  any  other  documents  affecting  the 
proprietorship  in  any  letters-patent  or  in  any  licence 
thereunder,  must  be  supplied  to  the  comptroller  in  the 
prescribed  manner  for  filing  in  the  Patent  Office  {g). 
It  is  also  enacted  in  the  same  Act  that,  where  a 
proprietor  of  person  becomes  entitled  by  assignment,  transmission 
^'   ^   '  or  other  operation  of  law  to  a  patent,  the  comptroller 

shall  on  request,  and  on  proof  of  title  to  his  satisfac- 
tion, cause  the  name  of  such  person  to  be  entered  as 
proprietor  of  the  patent  in  the  register  of  patents  ;  and 
that  the  person  for  the  time  being  entered  in  the  register 
of  patents,  as  proprietor  of  a  patent,  shall,  subject  to 
any  rights  appearing  from  such  register  to  be  vested 
in  any  other  person,  have  power  absolutely  to  assign, 
grant  licences  as  to,  or  otherwise  deal  with,  the  same, 
and  to  give  effectual  receipts  for  any  consideration  for 
such  assignment,  licence  or  dealing.  But  it  is  provided 
that  any  equities  in  respect  of  such  patent  may  be 
enforced  in  like  manner  as  in  respect  of  any  other 
personal  pi'operty  (A).  The  register  of  patents  is  re- 
quired to  be  open  to  the  inspection  of  the  ^^ublic  ; 
!  and  certified  coi^ies  of  any  entry  in  such  register  may 
,  be  obtained  (i). 


(c)  Sect.  23,  sub-s.  1. 
(/)  Sect.  23,  sub-s.  2. 
(fir)  Sect.    23,    sub-s.     3.      See 
Patents  Rules,  1883,  Nos.  64—76. 


(/(,)  Sect.  87. 

(i)  Sect.  88.  See  Patents  Rules, 
1883,  Nos.  4,  75,  76,  and  First 
Schedule. 
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Special  provision  is  made  in  the  same  Act  (/;)  with  Ii'ipi'ove- 

lutints  ill 

regard  to  the  assignment  to  the  Secretary  of  State  for  instruments 
War,  on  behalf  of  the  Crown,  of  the  benefit  of  any  °f  ™^';;^^^''"' 
improvement  in  instruments  or  munitions  of  war  and 
of  any  patent  for  the  same  ;  and  for  keeping  secret  the 
particulars  of  any  such  invention,  if  the  Secretary 
should  certify  that  secrecy  is  desirable  iu  the  interest 
of  the  public  service. 

By  section  103  of  the  same  Act,  if  any  arrangement  International 
shall  be  made  with  the  government  of  any  foreign  state  -^entfons"^ 
for  mutual  protection  of  inventions,  then  any  person, 
who  has  applied  for  protection  for  any  invention  in  any 
such  state,  shall  be  entitled  to  a  patent  for  his  inven- 
tion, under  and  subject  to  the  conditions  of  the  Act,  in 
priority  to  other  applicants.     The  Crown  may,  by  order  Colonies  and 
in  council,  appl}'-  the  provisions  of  this  section  to  any   ^^  ^^' 
British  possession  (l),  of  which  the  legislature  has  made 
satisfactory  provision  for  the  protection  of  inventions 
patented  in  this  country  (jh). 


Infringement 
of  patent. 


The  remedy  of  a  patentee  for  an  infringement  of  his 
patent  is  to  bring  an  action  against  the  wrong-doer, 
claiming   an   injunction  to  restrain   him  from  further 
infringement,  and  damages  (n).     Such  actions  are  gene- 
rally (but  not  necessarily)  commenced  in  the  Chancery 
Division  (o).     If  the  patentee   establish  his  claim,  he 
may  elect  whether  he  will  have  a  decree  for  an  inquiry 
as  to  the  damage  which  he  has  sustained  and  payment  Damages, 
of  the  amount  so  assessed,  or  a  decree  for  an  account  Account  of 
and  payment  of  the  profits  made  out  of  the  infringe-  ^'^^^    ^' 
ment  of  his  patent  (^9).     Actions  for  the  infringement 

(l)  Sect.  44.  6,  No.  6. 

(I)    See  sect.  117.  (0)  Sec  ante,  pp.  91,  92. 

(i/OSect.  104.  (p)  Ndlsoii  v.  Bctts,  L.  R.,  5 

{n)  See  Piules  of  the  Supreme  H.  L.   1,  22  ;  Dc   Vitrc  v.  Belts, 

Court,   1883,  Appendix  A.,   Part  L.  R.,  6  H.  L.  319. 
III.,  sect,  i  ;  Appendix  C,  sect. 
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of  a  patent  are  now  subject  to  tlie  special  regula- 
tions contained  in  the  Patents,  Designs  and  Trade 
Marks  Act,  lScS3(7). 

Rcvocfttion  B£vocaticn  of  a  pateut  may  now  be  obtained  under 

of  imtent.  ^^^^  Patents.  Designs  and  Trade  Marks  Act,  1883  (r),  on 
getiiipu  presented  to  the  High  Court  of  Justice  (s)  by 
(1)  the  Attorney-General  in  England  or  Ireland,  or  the 
Lord  Advocate  in  Scotland ;  (2)  any  person  authorized 
by  the  Attorney-General  in  England  or  Ireland,  or  the 
Lord  Advocate  in  Scotland  ;  (:3)  any  person  alleging 
that  the  patent  was  obtained  in  fraud  of  his  rights,  or 
of  the  rights  of  any  person  under  or  through  whom  he 
claims ;  (4)  any  person  alleging  that  he,  or  any  person 
under  or  through  whom  he  claims,  was  the  true  inventor 
of  any  invention  included  in  the  claim  of  the  patentee ; 
or  (5)  any  iDerson  alleging  that  he,  or  any  person  under  or 
through  whom  he  claims  an  interest  in  any  trade,  busi- 
ness, or  manufacture,  had  publicly  manufactured,  used, 
or  sold,  within  this  realm,  before  the  date  of  the  patent, 
anything  claimed  by  the  patentee  as  his  invention. 

CopjTight.  Closely  connected  with  the  subject  of  patents  is  that 

I  of  copyright.  CopyrigM  may  be  defined  to  be  the  ex- 
I  elusive  right  of  multiplying  copies  of  an  original  work 
,  or  composition  {f).  From  the  nature  of  this  right  it  must 
almost  necessarily  have  had  its  origin  at  a  period  subse- 
quent to  the  invention  of  the  art  of  printing.  And  it  is 
the  better  opinion  that,  prior  to  the  Statute  of  Anne  (u), 
by  which  the  term  of  an  author's  copyright  was  first 
limited  by  the  legislature,  an  author  had  no  exclusive 
right  of  producing  copies  of  his  published  works,  although 
he  enjoyed  the  sole  right  of  producing  his  unpublished 

{q)  Stat.  46  &  47  Vict.  c.   57,  L.  R.  404. 
ss.  28—31,  43,  107—112,  117.  (s)  See  sect.  117. 

(r)  Stat.  46  &  47  Vict.  c.  57,  (t)  14  M.  &  W.  316. 

s.  26  ;  Me  Avery's  Patent,  3  Times  (m)  8  Anne,  c.  19. 
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compositions  (.r).     This  statute,  together  with  others  by 
which  the  copyright  of  authors  was  further  secured  (y), 
was  repealed  by  the  Act  of  the  year  1842  to  amend  the 
law  of  copyright,  on  which   the  law  of  copyright  now 
depends  (z).     By  this  Act  the  copyright  of  every  book  Present  Act. 
(which  term  includes  for  the  purposes  of  the  Act  every 
pamphlet,   sheet   of  letterpress,  sheet    of  music,  map, 
chart  or  plan)  published  after  the  passing  of  the  Act  in 
the  lifetime  of  the  author  shall  endure  for  his  natural 
life,  and  for  the  further  term  of  seven  years  from  his 
death,  and  shall  be  the  property  of  such  author  and  his 
assigns ;  but  if  the  term  of  seven  years  shall  expire 
before  the  end  of  forty-two  years  from  the  first  publica- 
tion of  the  book,  the  copyright  shall  in  that  case  endure 
for  such  period  of  forty-two  years  ;  and  the  copyright 
in  every  book  published  after  the  death  of  its  author  | 
shall  endure  for  forty-two  years  from  the  first  publica-  i 
tion  thereof  (a).     By  the  same  Act  the  existing  copy-  Extension  ot 
right  in  books  then  published  was  extended,  subject  to  cmwrif^hts 
the  conditions  of  the  Act,  for  the  full  term  provided  by  the 
Act  in  the  case  of  books  thereafter  published  (Jj).     And 
in  order  to  provide  against  the  suppression  of  books  of 
importance  to  the  j)ublic,  the  Judicial  Committee  of  the 
Privy  Council   are   authorized,  on  complaint  made   to 
them,  that  the  proprietor  of  the  copyright  in  any  book, 
after  the  death  of  its  author,  has  refused  to  allow  its 
republication,  to  grant  a  licence  to  the  complainant  to 
publish  the  book  in  such  manner  and  subject  to  such 
conditions  as  they  may  think  fit  (c).     And  with  regard  Encyclopiv- 
to  encyclopoedias,  reviews  and  other  periodical  works,  it  reviews,  kc 
is  provided,  that  the  copyright  in  every  article  shall 


(x)  See   Ifiller    v.     Tcnjlor,    4  (ij)  Stats.  41  Geo.  III.  c.  107; 

Burr.  2303  ;  Donaldson  v.  Beckett,  54  Geo.  III.  c.  156. 

4  Burr.  2408  ;  2  Bro.  P.  C.  129  ;  (r)  Stat.  5  &  (J  Yict.  c.  45. 

Machlin    v.     Richardson,     Amb.  (ft)    Sect.  3. 

694  ;  Southcy  v.  Sherwood,  2  Mer.  {h)  Sect.  4. 

435  ;  Jeffcrys  v.  Boosey,  4  H.  L.  (c)  Sect.  5. 
C.  815.  ' 
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belong  to  the  proprietor  of  the  work  for  the  same  term 
as  is  given  by  the  Act  to  authors  of  books,  whenever 
any  such  article  shall  have  been  or  shall  be  composed 
(.11  the  terms  that  the  copyright  therein  shall  belong  to 
such  proprietor  and  be  paid  for  by  him  (d) ;  but  pay- 
ment must  be  actually  made  by  the  proprietor  before 
the  copyright  can  vest  in  him  (e) ;  and  after  the  term 
of  twenty-eight  years  from  the  first  publication  of  any 
such  article,  the  right  of  publishing  the  same  in  a  sepa- 
rate form  shall  revert  to  the  author  for  the  remainder 
of  the  term  given  by  the  Act ;  and  during  such  term  of 
twenty-eight  years  the  proprietor  shall  not  publish  any 
such  article  separately  without  previously  obtaining  the 
consent  of  the  author  or  his  assigns.  But  any  author 
may  reserve  to  himself  the  right  to  publish  any  such 
composition  in  a  separate  form,  and  he  will  then  be 
entitled  to  the  copyright  in  such  composition  when 
published  separately,  without  prejudice  to  the  right  of 
the  proprietor  of  the  encyclopaedia,  review  or  other 
Copvrif'ht  ill  periodical  in  which  it  may  have  first  appeared  (/).  It 
ne\ysi)apci'  appears  that  the  proprietor  of  a  newspaper  must  comply 
H^  t  ^t'ti*^*^^  ^^^^^^  ^^^^  requirements  of  the  Act  (g),  in  order  to  secure 
-"^^J^    for  himself  the  copyright  in  any  article  published  in 


his  newspaper  (Jt). 

Dramatic  ^"^  A  statute  of  Will,  IV.  provides  (i)  that  the  author 
musical  com-  °^  ^^^J  dramatic  piece,  or  his  assignee,  shall  have  as  liis 
positions.        own  property  the  sole  liberty  of  representing  the  same 

{(l)  See  Bishop  of  Hereford  v.  M.   R.,   17  Ch.   D.  608  ;  contra, 

Griffin,    16  Sim.    190  ;   Sweet    v.  Cox  v.  Land  and  Water,   Malins, 

Bmninrj,  16 C.  B.  459  ;  Henderson  V.-C,  L.  R,  9  Eq.  324. 
V.  Maxiuell,  4  Cli.  D.  163 ;  5  Ch.  (i)  Stat.  3  &  4  Will.  IV.  c.  15, 

D.  892  ;    Walter  v.  Hotve,  17  Ch.  s.  1.    See  Morton  v.  Coixland,  16 

D.  70S.  C.  B.  517  ;  Marsh  v.  Conquest,  17 

(e)  Richardson    v.     Gilbert,     1  C.  B.,  N.  S.  418  ;  12  W.  K.  1006  ; 

Sim.,  N.S.  336.  Lacy  v.  Rhys,  4  Best  &   Smith, 

(/)  Stat,  5    &  6  Vict.    c.  45,  873:    Chatterton  v.  Cave,   L.  R., 

s.  18.  10  C.  P.  572 ;   Taijlor  v.  Xeville, 

(g)  Stat.  5  &  6  Vict.  c.  45,  ss.  C.  A.,  26  W.  R.  299  ;  Lack  v, 

18,  24.  jiates,  12  Q.  B.  D.  79  ;  13  Q,  B 

(h)   Walter    v.    Hoive,    Jessel,  U.  843. 
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at  any  place  of  dramatic  entertainment  for  the  term 
therein  specified.  It  is  enacted  in  the  Copyright  Act 
of  1842  (k)  that  the  provisions  of  the  said  Act  of 
Will.  IV.  and  of  that  Act  shall  apply  to  musical  composi- 
tions, and  that  the  sole  liberty  of  representing  or  per- 
forming any  dramatic  piece  or  musical  composition 
shall  endure  and  be  the  property  of  the  author  thereof 
and  his  assigns  for  the  term  in  that  Act  provided  for 
the  duration  of  copyright  in  books  (I).  The  result  of  ■ 
the  decisions  upon  the  construction  of  these  enactments  j 
appeal's  to  be  that  what  is  thereby  secured  to  the  ' 
author  and  his  assigns  is  the  sole  liberty  of  repre-  ; 
senting  or  performing  any  dramatic  piece  or  musical  ■ 
composition  in  inMic  (m).  If  the  author  of  a  dramatic 
piece  or  musical  composition  publish  the  same  as  a 
book  {n),  he  may  secure  for  himself  the  exclusive  right 
of  representation  or  performance,  in  addition  to  the 
copyright  in  the  book  (o).  The  Copyright  (Musical 
Compositions)  Act,  1882  {p),  now  requires  every  person, 
who  shall  be  entitled  to  and  desirous  of  retaining  the 
right  of  representation  or  performance  of  any  musical 
composition  first  published  after  the  passing  of  the 
Act  {q),  to  take  the  steps  therein  specified  to  procure 
a  notice,  to  the  effect  that  the  right  of  public  repre- 
sentation or  performance  is  reserved,  to  be  printed  on 
every  published  copy  of  such  musical  composition. 

It  was  decided,  under  the  Statute  of  Anne,  that  a  Foreigner. 
foreigner  residing  abroail  was  not  entitled  to  the  copy- 
right of  any  work  composed  by  him  and  first  published 
in  this  country  (r) .     But  it  has  been  held  that,  under 

(Jc)  Stat.  5  &  6  Vict.  c.  45,  s.  20.  (o)  See  CliapiKll  v.  Booscy,  21 

[1)  Ante,  p.  315.  Ch.  D.  232. 

\m)  See  FmsscU   v.  Smith,  15  (;7)  Stat.  45  &  46  Vict.  c.  40. 

Sim.  181  ;  12  Q.  B.  217  ;  JVall  v.  (y)  The  Act  received  the  royal 

Taylor;  9  Q.  B.  D.  727  ;  11  Q.  B.  assent  ou  the  10th  Aug.,  1882." 
D.  102 ;  Duck  v.  Bates,  12  Q.  B.  (r)  Jcffcrys   v.    Booscy,    H.    of 

D.  79  ;  13  Q.  B.  D.  843.  Lords,  1  Jiir.,  N.  S.   615  ;  4   H. 

{n)  See  ante,  p.  315.  of  L.  Cas.  815. 
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tlic  Act  of  til c  present  reign,  a  foreigner  residing  in 
jMi-lan.i  or  in  a  IJritish  colony  at  the  time  of  the  first 
publication  of  liis  work  is  entitled  to  the  copyright  (s). 
And.  in  the  case  in  which  this  was  decided,  two  learned 
)U(l-c.s  Lords  Westbury  and  Cairns,  expressed  a  decided 
opinion  that,  under  the  present  Act,  a  foreigner  residing 
abroad  was  entitled  to  copyright  of  a  work  composed  by 
him  and  first  published  in  this  country.  This  opinion 
was,  however,  doubted  by  Lords  Cranworth  and  Chelms- 
ford (/). 

registry  of  By  the  Copyright  Act  of  1842  a  book  of  registry  is 

S-o  °''rf  Ms  °^  required  to  be  kept  at  Stationers'  Hall,  open  to  public 
inspection  on  payment  of  a  small  fee,  in  which  may  be 
registered  the  proprietorship  and  assignment  of  copy- 
rights (u).  And  no  proprietor  of  copyright  in  any  book 
wliich  shall  be  first  published  after  the  passing  of  the 
Act  can  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringe- 
ment of  such  copyright,  unless  he  shall,  before  com- 
mencing such  action,  suit  or  proceeding,  have  caused 
such  book  to  be  registered  pursuant  to  the  Act ;  but  the 
omission  to  register  will  not  affect  the  copyright  in  the 
book,  but  only  the  right  to  sue  or  proceed  in  respect 
of  the  infrinsrement  thereof.  And  the  remedies  of  the 
proprietors  of  the  sole  liberty  of  representing  any  dra- 
matic piece  under  the  above-mentioned  Act  of  Will.  IV. 
are  not  to  be  prejudiced,  although  no  entry  shall  be 
Assignment,    niade  in  the  register  book  (x).     And  every  registered 

(.v)  Lowy.  Eoutlcdge,  Y.-C.  K.,  The  day  of  first  publication  must 

10  Jiir.,  N.  S.  922;  affirmed,  11  be  stated.     Mathicson  v.  Harrod, 

Jur.,  N.  S.  939  ;  Law  Eep.,  3  H.  V.-C.  M.,  Law  Rep.,  7  Eq.  270  ; 

of  L.  100.     The  first  publication  Page  v.  Wisclni,  V.-C.  M.,17W. 

must  be  within  the  United  King-  R.  483  ;  Henderson  v.  Maxwell,  5 

dom.  Ch.  D.  892  ;    JVcldo7i  v.  Dicks,  10 

(0  See  Low  v.  lloidlcdgc,  ubi  Ch.  D.  247  ;  Cootc  v.   Jiuld,  23 

suj).  Ch.  D.  727  ;  Rcid  v.  Maxwell,  2 

(m)  Stat.    5   &  6  Vict.    c.    45,  Times   L.   R.   790  ;    Thomas    v. 

SB.   11,  13,  19.  20.     See  Ex  parte  Turner,  33  Ch.  D.  292. 
Davidson,  18  C.  B.  297  ;  Ex  parte  (x)  Stat.  5  &  6  Vict.  c.  45,  s.  24, 

Davidson,  2  E.  &  B.    577,  qu.  ? 
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proprietor  is  empowered  to  assign  liis  interest  by  making 
entry  in  the  book  of  registry  of  such  assignment  and  of 
the  name  and  place  of  abode  of  the  assignee,  in  the  form 
given  in  a  Schedule  to  the  Act ;  and  such  assignment  so 
entered  is  declared  to  be  effectual  in  law  to  all  intents 
and  purposes  whatsoever,  without  being  subject  to  any 
stamp  or  duty,  and  to  be  of  the  same  force  and  effect  as 
if  such  assignment  had  been  made  by  deed  (y).  But  if 
the  right  of  representing  any  dramatic  piece  or  per- 
forming any  musical  composition  is  intended  to  pass  to 
the  assignee  of  the  copyright,  an  entry  must  be  expressly 
made  of  such  intention  (z).  If  not  made  by  entry  in  "Writing, 
the  book  of  registry  under  the  Act,  the  assignment  of  a 
copyright  must  be  made  in  writing  (a). 

The  Act  also  expressly  provides,  that  all  copyrights  Copyrights  to 
protected  by  the  Act  shall  be  deemed  personal  property,  property^^ 
and  shall  be  transmissible  by  bequest ;  or,  in  case  of  in- 
testacy, shall  be  subject  to  the  same  laws  of  distribution 
as  other  personal  property  (h). 

In  order  to  give  more  effectual  protection  to  persons  jimportation 
entitled  to  the  copyright  of  books,  it  is  also  provided 
that  no  person,  not  being  the  proprietor  of  the  copyright, 
or  some  person  authorized  by  him,  may  import  into  any 
part  of  the  United  Kingdom,  or  into  any  other  part  of 
the  British  dominions,  for  sale  or  hire  any  printed  book 
first  composed  or  written  or  printed  and  published  in 
any  part  of  the  United  Kingdom,  wherein  there  shall  be 
copyright,  and  reprinted  in  any  country  or  place  what-1 
soever  out  of  the  British  dominions  (c).  And  by  sub- 
sequent Acts  (d),  books,  wherein  the  copyright  is  subsist- 
ing, first  composed  or  written  or  printed  in  the  United 

(y)  Sect.  13.  (o)  Sect.  17. 

(z)  Sect.  22.  ((0  Stats.  8  &  9  Vict.  c.  9.3,  s. 

(a)  Leyland  v.  Stcu-art,  4  Ch.  9  ;  and  16  &  17  Vict.  c.  107,  ss. 

D.  419.  44,  160. 
{h)  Stat.  5  &  6  Vict.  c.  45,  s.  25. 


of  foreign 
reprints  of 
iljooks  entitled 
to  copyright. 
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Kingdom,  and  printed  or  reprinted  in  any- other  country, 
;ire  absolutely  prohibited  to  be  imported  either  into  the 
United  Kingdom  or  into  the  British  possessions  abroad, 
provided  the  proprietor  of  such  copyright,  or  his  agent, 
shall  have  given  notice  in  writing  to  the  commissioners 
of  customs  that  such  copyright  subsists,  and    in  such 
notice  shall  have  stated  when  the  copyright  will  expire. 
But  by  another  Act  (e)  it  -is  provided,  that  in  case  the 
proper  legislative  authorities  in  any  British  possession 
shall  make  any  Act  or  ordinance  to  make  due  provision 
for  securing  the  rights  of  British  authors  in  such  pos- 
session, her  Majesty,  on  the  same  being  transmitted  to 
the  Secretary  of  State,  may,  if  she  think  fit  so  to  do, 
express  her  royal  approval  of  such  Act  or  ordinance,  and 
thereupon  may  issue  an  order  in  council  declaring  that, 
so  long  as  the  provisions  of  such  Act  or  ordinance  con- 
tinue in  force  within  such  colony,  the  prohibitions  con- 
tained in  the  above-mentioned  Acts,  or  in  any  other  Acts, 
with  respect  to  foreign  reprints  of  books  first  composed, 
written,  printed  or  published  in  the  United  Kingdom, 
and  entitled  to  copyright  therein,  shall  be  suspended  so 
far  as  regards  such  colony ;  and  thereupon  such  Act  or 
ordinance  shall  come  into  operation,  except  so  far  as 
may  be  otherwise  provided  therein,  or  as  may  be  other- 
wise directed  by  such  order  in  council  (/). 

Copyright  in        By  Acts  of  parliament  of  an  older  date,  copyright  has 

in-iiits,  maps,      .      \  ^^    ,     .  .    ^  .  ^-^     ^   , 

&o.  also  been  created   m   prints,  engravings,  maps,  charts 

and  plans  for  the  term  of_twenty-eight  years,  to  com- 
mence from  the  day  of  first  publishing  thereof ;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  print  (g). 

{e)  Stat.  10  &  11  Vict.  c.  95.  amended  by  7  Geo.    III.  c.  38, 

(/)  Several     British     colonies  and  rendered  more  effectual   by 

have  obtained  Orders  in  Coimcil  17  Geo.    III.    c.    57  ;  Gamhart  v. 

under  this  Act.     See  Index  to  tlie  Sumner,  5  H.  &  N.  5  ;  Gamhart  v. 

London  Gazette,  1830—1883,  tit.  Ball,li  C.  B.,  N.  S.  306  ;  Graves 

Copyright.  V.   Ashford,  Law  Rep.,   2  C.  P. 

((/)  Stat.    8    Geo.    II.    c.    13,  410. 
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But  these  Acts  do  not  apply  to  illustrative  wood  en- 
gravings printed  on  the  same  sheet  as  the  letter-press 
of  a  book,  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (/i).    And  as  the 
Act  to  amend  the  law  of  copyright  (i)  extends  to  maps, 
charts  and  plans,  it  has  been  held  that  every  map,  chart 
or  plan  must  be  registered  at  Stationers'  Hall  (/.;)  before 
any  action  or  suit  can  be  maintained  for  infringement 
of  the  copyright  (/).     The  above-mentioned  Acts  em- 
power the  assignee  of  the  copyriglit  to  bring  an  action 
in  his  own  name  against  any  person  who  may  pirate 
it  (in).     And  by  a  modern  statute  (?i)  all  the  provisions 
contained   in  these  Acts  are  extended  to  the  United 
Kingdom    of  Great    Britain    and    Ireland.     And  it    is  | 
provided  (o),  that  if  any  person  shall,  during  the  exis-  ' 
fence  of  the   copyright,  engrave,  etch  or  publish  any  j 
engraving  or  print  of  any  description  whatever,  either 
in  whole  or  in  part,  already  published  in  any  part  of  ! 
Great  Britain  or  Ireland,  without  the  express  consent  ' 
of  the  proprietor  or  proprietors  thereof  first  obtained  in  ; 
writing  signed  by  him,  her  or  them  respectively,  with  ■ 
his,  her  or  their  own  hand  or  hands,  in  the  presence  of 
and  attested  by  two  or  move  credible  witnesses,  then 
every  such  proprietor  may,  by  a  separate  action  upon  ' 
the  case,  to  be  brought  against  the  person  so  offending,   i 
in  any  Court  of  law  in  Great  Britain  or  Ireland,  recover 
such  damages  as  the  jury  shall    assess,  together  with    \ 
double  costs  of  suit.    By  a  more  recent  Act  it  is  declared 
that  the  provisions  of  the  above-mentioned  statutes  are 
intended  to  include  prints  taken  by  lithography,  or  any 
other  mechanical  process  by  which  prints  or  impressions 

(h)  Borjue   v.    IlouJsfon,    5   De  Harrison,    V.-C.    B.,   19    W.   E. 

Gex  &  Smale,  207  ;  S.  C,  16  Jur.  811. 
272.  (m)   Thomiison  v.    Symonds,  5 

[i)  Stat.    5   &   G   Vict.    c.   45;  T.  Rep.  41. 
ante,  p.  315.  {n)  Stat.  6  &  7  Will.  IV.  c.  ^, 

{li)  Ante,  p.  318.  s.  1. 

[l)  Stannard  v.  Lee,  Law  Rep.,  (o)  Sect.  2. 

6  Cli.  Ap.  346.     See  Stannard  v. 

W.P.P.  T 
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of  drawings  or  designs  are  capable  of  being  multiplied 
indefinitely  (p). 

CopyriKlit  ill  By  other  Acts  of  parliament  copyright  has  been 
.s.uiptuics,  granted  to  the  makers  of  new  and  original  sculptures, 
models,  copies  and  casts  for  the  terra  of  fourteen  years 
from  their  first  putting  forth  or  publishing  the  same  (q), 
Avith  n.  further  term  of  fourteen  years  to  the  original 
maker,  if  he  shall  be  then  living  (r),  provided  that  in 
every  case  the  proprietor  cause  his  name,  with  the  date, 
jto  be  put  on  every  such  sculpture,  model,  copy  or  cast 
before  the  same  shall  be  put  forth  or  published  (s). 
And  it  is  also  provided  that  no  person  who  shall  purchase 
the  right  or  property  of  any  such  sculpture,  model, 
cop}''  or  cast  of  the  proprietor,  expressed  in  a  deed  in 
writing  signed  by  him  with  his  ow^n  hand,  in  tlie  pre- 
sence of  and  attested  by  two  or  moi'e  credible  witnesses, 
shall  be  subject  to  any  action  for  copying,  casting  or 
vending  the  same  (f).  By  the  Designs  Act,  1850  (u), 
provision  was  made  for  the  registration  of  sculptures, 
models,  copies  and  casts  within  the  protection  of  the 
Sculpture  Copyright  Acts,  which  registration  entitled 
the  proprietor  of  the  copyright  to  certain  penalties  in 
case  of  pirac}'-  (x).  But  this  Act  has  been  repealed  (?/). 
I'aintiiipts,  And  witli  regard  to  paintings,  drawings  and  photo- 
pliotographs.  gi'^phs,  it  is  now  provided  that  the  exclusive  right  of 
copying,  engraving,  reproducing  and  multiplying  them 
by  any  means,  and  of  any  size,  shall  belong  to  the 
author  (z),  being  a  British  subject  or  resident  within 
the  dominions  of  the  Crown,  for  the  term  of  his  life  and 

(p)  Stat.  15  &  16  Vict.  c.  12,  s.  6. 
s.  14.  (.,.)  Stat.  13  &  14  Vict.  c.  104, 

iq)  Stat.   38   Geo.    III.    c.    71,  s.  7. 
amended  by  54  Geo.  III.  c.  56.  {ij)  By  stat.  46  &  47  Vict.  c.  57, 

(r)  Stat.    54   Geo.    III.    c.   56,  s.  113. 
s.  6.  ^z)  As  to  tlie  question,  who  is 

(s)  Sect.  1.  the   "author"   of  a  photograph, 

(0  Sect.  4.  see  Kottacjc  v.  Jackson,   11   Q.   B. 

(jO  Stat.  13  &  14  Vict.  c.  104,  D.  627. 
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seven  years  after  his  death  [a).     And  a  register  of  pro-,_ 
prietors  of  copyright  in  paintings,  drawings  and  litho- 
grapht   is   established    at    Stationers'  Hall,  subject   to 
similar  regulations  to  that  established  for  the  registry 
of  copyright  in  books  (6). 

By  the  International  Copyright   Act^  1844(c),  her  International 
Majesty   is    empowered    by    any    order    in    council   to  "^ ' 

grant  the  privilege  of  copyright  for  such  period 
as  shall  be  defined  in  such  order  (not  exceeding 
the  term  allowed  in  this  country),  to  the  authors,  in- 
ventors and  makers  of  books,  prints,  articles  of  sculp- 
ture and  other  works  of  art,  or  any  particular  class  of 
them,  to  be  defined  in  such  order,  which  shall,  after 
a  future  time  to  be  specified  in  such  order,  be  first 
published  in  any  foreign  country,  to  be  named  in  such 
order.  And  her  Majesty  is  also  empowered  (cZ)  by  any 
order  in  council  to  direct  tliat  the  authors  of  dramatic 
pieces  and  musical  compositions,  which  shall,  after  a 
future  time  to  be  specified  in  such  order,  be  first  pub- 
licly represented  or  performed  in  any  foreign  country  to 
be  named  in  such  order,  shall  have  the  sole  liberty  of 
representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  comiJositions 
during  such  j)eriod  as  shall  be  defined  in  such  order,  not 
exceeding  the  period  allowed  in  this  country.  But  by  [ 
the  International  Copyright  Act,  1886  j(^^),  the  Inter- 
national Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or 
longer  term  of  copyright  in  any  work  than  that  enjoyed 
in  the  foreign  country  in  which  such  work  was  first 

(a)  Stat.   25  k  26  Yict.   c.  08,  iiii^s  and  pliotogi-aphs  by  stat.  25 

s.  1.  &"26   Vict.   c.    68,    s.     12,    and 

(&)  Sects.    4,  5,  ante,  p.    318;  amended  by  istat.  49  &  50  Vict.  c. 

Ex  parte  Bcal,    9  B.  &  S.  395  ;  33. 

Law  Rep.,   3  Q.  B.  387  ;  Graves'  (d)  Stat.  7  &  8  Vict.  c.  12,  s.  5. 

case.  Law  Rep.,  4  Q.  B.  715.  (f)  Stat.   49  k  50  Vict.  c.  33, 


(c)  Stat.  7  &  8  Vict.  c.  12,  ss.  2,       s.  2. 
3,  4,  extended  to  paintings,  draw- 


Y   2 
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prodiicoi].  The  Act  of  1844  contains  provisions  making 
the  rc'o-istry  and  delivery  of  copies  of  a  -work  at 
Stationers'  Hall  in  London  necessary  to  acquire  copy- 
right therein  under  the  Act,   or  any  order  issued  in 

j  pursuance  thereof  (/).  But  by  the  Act  of  1886  (g), 
these  provisions  shall  not  apply  to  works  produced  in  a 
foreign  country,  except  so  far  as  provided  by  the  order 
made  respecting  such  country.  And  before  making  an 
order  in  council  under  the  International  Copyright  Acts 
in  respect  of  any  foreign  country,  her  Majesty  in 
Council  shall  be  satisfied  that  that  foreign  country  has 
made  such  provisions  (if  any)  as  it  appears  to  her 
Majesty  expedient  to  requii-e  for  the  protection  of 
authors  of  works  first  produced  in  the  United  King- 
dom (//.).  Every  such  order  in  council  is  to  be 
published  in  the  London  Gazette  as  soon  as  may 
be  after  the  making  thereof,  and  from  the  time  of 
such  publication  shall  have  the  same  effect  as  if 
every  part  thereof  were  included  in  the  Act  (i). 
And  no  copyright  is  allowed  to  any  book,  dramatic 
piece,  musical  composition,  print,  article  of  sculpture 
or  other  work  of  art,  first  published  out  of  her 
Majesty's  dominions,  otherwise  than  under  this  Act  (k). 
All  copies  of  books  wherein  there  shall  be  any  sub- 
sisting copyright  by  virtue  of  the  Act  of  1844,  or  of 
any  order  in  council  made  in  pursuance  thereof,  printed 
or  reprinted  in  any  foreign  country,  except  that  in 
vfhich  such  books  were  first  published,  are  absolutely 
prohibited  to  be  imported  into  any  part  of  the  British 
dominions,  except  with  the  consent  of  the  registered 
jDroprietor  of  the  copyright  thereof,  or  his  agent  autho- 

I  rized   in   writing  (I).      Orders    under    this    Act   have 

(/)  Stat.  7  &  8  Vict.  c.  12,  ss.  (Ji)  Sect.  4,  sul>s.  2. 

6,  7,  8,  9  ;  CasscU  v.  Stiff,   2  K.  (i)  Stat.  7  &  8  Vict.  c.  12,  s.  15. 

&   J.    279  ;  FcfirUc  v.  Boosey,   4  \k)    Sect.     19  ;    Boucicault    v. 

App.  Cas.  711.  Chattcrton,  5  Ch.  D.  267. 

{g)  Stat.   49  &  50  Vict.  c.  33,  {I)  Sect.  10. 
s.  4,  sub-s.  1. 


OF   PATENTS  AND  COPYRIGHTS.  325 

been   nicado   with   respect  to   Belgium,   France,  Italyi 
Prussia,  and  Spain  (m).     By  the  Act  of  IScSG  {n),  where  .Restriction  on 
a  work,  being  a  book  or  dramatic  piece,  is  first  pro-   '^''^^^  ^  ^°"- 
duced  in  a  foreign  country  to  which  an  order  in  council 
under  the   International   Copyright  Acts    applies,   thej 
author  or  publisher,  as  the  case  may  be,  shall,  unless 
otherwise  directed  by  the  order,  have  the  same  right  of* 
preventing  the  production  in  and  importatioti  into  the 
United  Kingdom  of  any  translation  not  authorized  by 
him  of  the  said  work,  as  he  has  of  preventing  the  pro- 
duction  and  importation  of  the   original  work.     Pro-i 
vided  that  if  after  the  expiration  of  ten  years,  or  any 
other  terra  prescribed  by  the  order,  next  after  the  end  of 
the  year  in  which  the  work,  or  in  the  case  of  a  book 
published  in   numbers   each  number  of  the  book,  was 
first  produced,  an  authorized  translation  in  the  English  ' 
language  of  such  w^ork  or  number  has   not  been  pro- 
duced, the  said  right  to  prevent  the  production  in  and 
importation    into    the    United    Kingdom    of    an    un- 
authorised translation  of  such  work   shall  cease.     And  ' 
the  law  relating  to  copyright  shall  apply  to  a  lawfully 

produced  translation  of  a  work  in  like  manner  as  if  it    .    , ,  _.  ,    ,^,^.^Ji7ii 
were  an  original  work.     By  the  sixth  section  of  the  t^/LxAXA^'V **-^ » 
International  Copyright  Act,  1852  (o),  as  extended  by  '^^^^^^^^^i^xjl     ^'^ 
the  Act  of  18SG  (7j),  nothing  contained  in  these  Acts     //C=-x.--^  ^J-^*"^^  • 
shall  be  so  construed  as  to  prevent  fan-  nnitations  or    r^cP.  ">«'*^*-* 
adaptations  to  the  English  stage  of  any  dramatic  piece     '^'f^  ^"^ 
or  musical  composition  published  in  any  foreign  country. 
With  respect   to  this    last   provision   an  Act  of   1875  New  euact- 
provides  {q),  that  in  any  case   in  which  any  order  in       ^ ' 
council  has    been  or  may  hereafter   be  made  for  the 

[m)  See      Iiulex     to     London  of  18SG,  provided  for  copyright  in 

Gazette,    1830 — 1883,    tit.    Copy-  authorized  ft-anshxtions  ot'  foreign 

right.  books  and  dramatic  pieces  for  a 

[n)  Stat.  49  &  50  Vict.  c.  33,  terra  not  exceeding  five  years, 
s.  5.  (7J)  Stat.  49  &  50  Vict.  c.   33, 

(o)  Scat.  15  &  16  Vict.  c.  12,  of  s.  5,  sub-s.  4. 
whichss.  1 — 5,  repealed  by  the  Act  {q)  Stat.  38  Vict.  c.  12. 


A,.,.^    T^?    It   ■ 
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puvi)Oso  of  extending  protection  to  the  translations  of 
dramatic  pieces  first  publicly  represented  in  any  foreign 
country,  it  sliall  be  lawful  for  h(,-r  Majesty,  by  order  in 
council,  to  direct  that  the  sixth  section  of  the  said  Act 
shall  not  apply  to  the  dramatic  pieces  to  which  pro- 
tection is  so  extended  ;  and  thereupon  the  said  Act 
shall  take  effect  with  respect  to  such  dramatic  pieces, 
and  to  the  translations  thereof,  as  if  the  said  sixth 
section  of  the  said  Act  were  thereby  repealed. 
Arrlicatioi.  I  By  the  Act  of  1886  (r),  the  English  Copyright  Acts 
of  Copyiij^lit   gj^^ij  gubiect  to  the  provisions  of  the  Act,  apply  to  a 

Acts  to  I  '         »/  ■*- 

colonies.  I  literary  or  artistic  work  (s)  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first 
produced  in  the  United  Kingdom  ;  but  the  enactments 
respecting  the  registry  of  the  copyright  (t)  shall  not 
apply  if  the  law  of  such  possession  provides  for  the 
registration  of  such  copyright. 


Copyviglit  in 
designs. 


Under  the  Patents,  Designs  and  Trade  Marks  Act, 
1888  (u),  application  may  be  made  to  the  Comptroller- 
General  of  Patents,  Designs  and  Trade  Marks  at  the 
Patent  Office  {x)  for  the  registration  of  any  new  or 
original  design,  not  previously  published  in  the  United 
Kingdom.  The  question,  whether  registration  is  to  be 
permitted,  is  to  be  decided  by  the  comptroller,  subject 
to  an  appeal  to  the  Board  of  Trade  (y).  A  certificate  of 
registration  is  required  to  be  granted  to  the  proprietor 
of  a  design  when  registered  (5^).  And  it  is  enacted  (a) 
that,  when  a  design  is  Registered,  the  registered  pro- 
prietor of  the  design  shall,  subject  to  the  provisions  of 
the  Act  (h),  have  copyright  in  the  design  during  five 


{r)  Stat.  49  &  50  Vict.  c.  33,  s.  8. 

(s)  See  sect.  11. 

(0  Ante,  p.  324. 

(m)  Stat.  46  &  47  Vict.  c.  .57, 
ss.  47 — 49,  amended  by  stat.  49  & 
50  Vict.  c.  37  ;  see  Designs  Rules, 
1883.  And  see  sect.  61.  Several 
previous   enactments   relating  to 


the  same  subject  were  repealed  by 
this  Act. 

(y;)  See  ante,  p.  303. 

(2/)  See  stat.  46  &  47  Vict,  c, 
57,  s.  47. 

{z)  Sect.  49. 

(«)  Sect.  50,  sub-s.  1. 

(b)  See  sects.50  (sub-s,  2),  51,51, 


/acjx.  ac^  •4-(3x_ 
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years  from   the  date   of  rogistratioiy 
purposes    of  this    Act    "  Design  "    means 


In   and  for  the 

any   design  j' Design. 


applicable    to  any   article   of  manufacture,  or   to    any 
substance  artificial  or  natural,  or  partly  artificial  and 
partly  natural,  whether  the  design  is  applicable  for  the 
pattern,  or  for  the  shape   or  configuration,  or  for  the 
ornament  thereof,  or  for  any  two  or  more  such   pur- 
poses, and  by  whatever  means  it  is  applicable,  whether 
by  printing,   painting,  embroidering,  weaving,  sewing, 
modelling,  casting,   embossing,   engraving,  staining,  or 
any    other    means    whatever,    manual,    mechanical,    or 
chemical,  separate  or  combined,  not  being  a  design  for 
sculpture,  or  other  thing  within  the  protection  of  the 
Sculpture   Copyright  Act  of  the  year   1814  (c) ;   and  I 
"  Copyright "    means    the    exclusive    right    to    apply  a'  Copyright" 
design  to  any  article   of  manufacture  or  to  any  such 
substance  as  aforesaid  in  the  class  or  classes  in  which 
the  design  is  registered  (d).     For  the  purposes  of  the 
registration  of  designs,  goods  are  classified  as  appears  in 
the  Designs  Rules,  1883  (e).     The  same  design  may  be 
registered  in  more  than  one  class  of  goods  (/).    A  book  Register  of 
called  the  Register  of  Designs  is  required  to  be  kept  at  ^  *^^^S"s. 
the  Patent  Office  ;  and  the  names  and  addresses  of  pro- 
prietors of  registered  designs  and  notifications  of  assign- 
ments and  transmissions  of  registered  designs  are  re- 
quired to  be  entered  therein  (g).     The  register  is   re- 
quired to  be  open  to  the  inspection  of  the  public  (//,). 
The    proprietorsliip    of   the    copyright  in    a  registered  Ij     ',  '  '^ 
design  is  evidenced  by  the  entry  in  the  register,  in  the    ' 
same  way  as  the  proprietorship  of  a  patent  is  evidenced 
by  the  entry  in  the  register  of  patents  (/).     And  the 
person  for  the  time  being  entered  in  the  register   of 


/ 


(c)  Stat.   5i  Geo.   III.   c.    56  ; 
ante,  p.  322. 

(d)  Stat.  46  &  47  Yict.  c.  57, 
s.  60. 

(e)  Rule  5,  and  Third  Schedule. 


(/)  Sect.  47,  siib-s.  4. 
(.'/)  Sect.  55,  sub-s.  1. 
(h)  Sect.  88. 

(0  By  sects,  55,  87  ;  see  cnite, 
p.  312. 
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Tcnalty  on 
piracy  of 
desif^u. 
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designs  as  proprietor  of  copyright  in  a  design  has  the 
same  power  to  deal   therewith  as  the  registered   pro- 
prietor of  a  patent  has  to  deal  with  a  patent  (k).     A 
penalty  is  imposed  on  tlie  piracy  (as  described  in  the 
A^j  'of  any  design,  during  the  existence  of  copyright 
therein,  of  a  sum  not  exceeding  50^.  for  every  offence, 
to   be  recovered  .by  the   registered   proprietor  of  the 
design  as  a  simple  contract  debt  by  action  in  any  Court 
of  competent  jurisdiction  (I).     But  notwitlistanding  the 
remedy  so  given,  the  registered  proprietor  of  any  de- 
jsign  may  (if  he  elects  to  do  so)  bring   an  action  for 
'  damages  arising  from  the  piracy  (as  described  in  the 
International  Act)  of  any  such  design  (m).     The  Act  contains  pro- 

iuid  colonial   -  y^gions,  under  Avhich  a  person,  who  has  applied  for  pro- 
iirotcction  01  I  ,      .  .  r-       •  j_   ^  td  -a-   u 

designs.  tection  for  any  design  m  a  foreign  state  or   l^ritish 

possession,  may  be  entitled  to  registration  of  his  design 
in  priority  to  other  applicants.  The  requirements  of 
the  Act  in  this  respect  are  the  same  as  in  the  case  of 
similar  applications  for  a  patent  {n). 


Trade  mai'ks. 


Particular  marks  or  devices  are  often  used  by  manu- 
facturers to  designate  goods  made  by  them.  These  are 
ca,lled  trade  marks.  Under  certain  circumstances,  a 
right  may  be  acquired  to  the  exclusive  use  of  a  trade 
mark.  Since  the  year  1875  the  acquisition  and  enjoy- 
ment of  such  a  right  have  been  regulated  by  statute.' 
Before  the  Trade  Marks  Registration  Act,  1S75  (o), 
took  effect,  if  a  trade  mark  came  by  use  to  be  recognized 
in  trade  as  the  mark  of  the  goods  of  a  particular  manu- 
facturer, he  acquired  an  exclusive  right  to  use  the  trade 
mark  in  connection  with  goods  of  the  same  kind  for  tlie 
purpose  of  indicating  their  manufacturer  or  place  of 
manufacture  {p).     Since  that  Act  took  effect,  registra- 


(k)  Hy  sect.  87;  seeantc,  p.  312. 
{I)  Sect.  58. 
(»i)  Sect.  59. 

[It)  Sects.  103,  104  ;   see  ante, 
p.  313. 


(o)  Stat.  38  &  39  Yict.  c.  91 ; 
see  Stat.  39  &  40  Vict.  c.  33. 

(jj)  Leathc7-  Clvlh  Corn2>any  v. 
American  Leather  Cloth  Cviiqmny, 
11  H.  of  L.  Cas.  523 ;  11  Jur.,  IS .  S. 
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tion  of  a  trade  mark  has  beeu  essential  to  the  acquisition 
and  enjoyment  of  an  exclusive  right  to  use  it  (q) ;  but 
the  nature  of  the  right  remains  the  same  as  before  (r). 
The  foundation  of  the  right  is  the  rule,  that  no  man 
is  entitled  to  represent  his  goods  as  being  the  goods  of 
another  man.  Accordingly,  a  trader,  who  has  acquired 
a  right  to  the  exclusive  use  of  a  trade  mark,  may  obtain 
an  injunction  to  restrain  any  other  person  from  passing 
off  his  own  goods  as  those  made  by  the  comjjlainant,  by 
the  use  of  the  complainant's  trade  mark,  or  from  nsing 
such  an  imitation  of  the  complainant's  trade  mark 
as  is  likely  to  induce  people  to  believe  that  the 
goods  marked  therewith  were  made  by  the  complain- 
ant (s).  And  in  order  to  obtain  such  an  injunction, 
it  is  not  necessary  for  the  complainant  to  prove  that 
the  use  made  of  his  trade  mark  was  fraudident,  or 
that  anybody  has  been  actually  deceived  thereby  (t). 
But  those  who  themselves  deceive  the  public  cannot 
prevent  others  from  using  their  marks  (it).  A  trade 
mark  may  belong  to  joarticular  works  as  well  as  to  par- 
ticular persons  (x).  If  a  trade  mark  come  to  be 
generally  known  as  designating  goods  of  some  par- 
ticular manufacture,  which  have  acquired  a  high  repu- 
tation in  the  market,  the  exclusive  right  to  use  it  may 
be  a  very  important  privilege.  It  has  been  held  that, 
under  an  agreement  to  purchase  at  a  valuation  all  the 

513  ;  13  W.  E.  373  ;  OrrEwingv.  376  ;  Johnston  v.   Orr  Ewing,   7 

Johnston,  13  Ch.  D.  434  ;  7  App.  App.  Cas.  219  ;  Singer  Manufac- 

Cas.  219  ;  Singer  Manufacturing  taring  Company  v.  Loog,   8  App. 

Compamj  v.  Loog,  18  Ch.  D.  395  ;  Cas.  15  ;   Upmann  v.  Forester,  24 

8   Apji.    Cas.    15  ;   SonicrviUe   v.  Ch.  D.  231  ;    JFittnian  v.   Oppen- 

Schembri,  3  Times  L.  R.  443.  heim,  27  Ch.  D.  260,  268. 

(q)  See  stats.  38  &  39  Vict.  c.  {ii)  I'iddingy.Jloiu,  S  Sim.  A77 ; 

91,  s.  1  ;  39  &  40  Vict.  c.  33  ;  46  Pernj   v.    Trucfitt,    6    Bcav.  66  ; 

&  47  Vict.  c.  57,  s.  77.  Leather  Cloth  Company  Limitedy. 

(r)  See  Edwards  v.  Dennis,  30  Ameriean  Leather  Cloth  Company 

Ch.  D.  454.  Limited,    11  H.   of  L.  Cas.  523, 

(s)  See  the  cases  cited  in  note  542 — 545  ;    Cheavin  v.     Walker, 

(p),  above.  C.  A.,  5   Cli.  D.  850  ;  Re  Wood's 

(0  Millington  v.  Fox,  3  My.  &  Trade  Mark,  32  Ch.  D.  '247. 

Cr.    338  ;    Singer   'Manufacturing  (x)  Mulley  v.  Lownman,  3  My. 

Company  v.   jyHson,  3  App.  Cas.  &  Cr.  1. 


r)3o 
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Refjistration 
of  trade 
marks. 


Stock  belonging  to  a  partnership,  a  right  acquired  by 
the  firm  to  the  exckisive  use  of  a  trade  mark  ought  to 
bo  the  subject  of  vakiation,  as  forming  part  of  tlic  assets 
of  the  i^artnership  {y).  Such  a  right  was  moreover  held 
to  be  assignable  or  transmissible  together  with  the 
business  in  connection  with  which  it  had  been  acquired 
or  exercised  {z).  Hence  it  has  been  said  that,  in  a 
certain  sense,  there  may  be  property  in  a  trade  mark  (a). 
It  must  however  be  borne  in  mind  that  a  trade  mark 
cannot  be  said  to  be  the  subject  of  property  in  the  same 
way  that  a  bale  of  goods  is  said  to  be  the  subject  of  the 
right  of  property  or  ownership.  The  right  given  by 
law  ill  respect  of  a  trade  mark  is  the  exclusive  right  to 
use  it  in  connection  with  some  particular  kind  of  goods 
for  the  purpose  of  indicating  their  manufacturer  or  place 
of  manufacture  (6). 

In  the  year  1875,  an  Act  was  passed  to  establish  a 
register  of  trade  marks  (c).  And  it  was  enacted  that, 
after  the  1st  of  July,  1877,  a  person  should  not  be  en- 
titled to  instit\ite  any  proceeding  to  prevent  or  to  re- 
cover damages  for  the  infringement  of  any  trade  mark, 
as  defined  by  the  Act,  until  and  unless  such  trade  mark 


[y)  Hall  V.  Barroics,  4  De  G., 
J.  k  S.  150  ;  10  Jur.,  K  S.  55. 

(j)  See  Millington  v.  Fox,  3  My. 
&  Cr.  338  ;  Edclsl.cn  v.  Vick,  11 
Hare,  78  ;  Hall  v.  Uarroivs,  4  De 
G.,  J.  &  S.  150;  Leathc7-  Cloth 
Company  v.  American  Leather 
Cloth  Company,  11  H.  of  L.  Cas. 
523  ;  Singer  Manufacturing  Com- 
pany V.  Wilson,  3  App.  Cas.  376 ; 
Singer  Manufacturing  Company  v. 
Loog,  18  Ch.  D.  395  ;  8  App.  Cas. 
15. 

(rt)  See  AVestbury,  C,  Hall  v. 
Barron's,  4  De  G.,  J.  k  S.  150, 
158  ;  Blackburn,  L.  A.,  Singer 
Manufacturing  Comixmy  v.  Loog, 
8  Ai.]).  Cas.  15.  33. 

(h)  See  Lord  Cranworth,  Lea- 
tlier  Cloth  Connmny  v.  American 
Leather  Cloth  Company,  11  H.  of 


L.  Cas.  523,  533  ;  and  see  The 
Collins  Company  v.  Broum,  3  K. 
&  J.  423.  The  exclusive  right  to 
the  use  of  a  trade  mark  has  been 
often  compared  to,  and  sometimes 
confused  with,  copyright ;  see 
Diclcs  V.  Yates,  18  Ch.  D.  76.  The 
]toint  of  resemblance  between 
them  appears  to  be  that  each  is 
among  the  rights,  which  avail 
against  all  the  world,  and  which 
have  no  particular  object  over 
which  they  may  be  exercised  ;see 
ante,  p.  311,  note  {a). 

(c)  The  Trade  Marks  Regis- 
tration Act,  1875,  Stat.  38  &  39 
Vict.  c.  91,  which  received  the 
royal  assent  on  the  13th  August, 
1875.  This  Act  was  amended  by 
stats.  39  &  40  Vict.  c.  33,  and 
40  &  41  Vict.  c.  37. 
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were  registered  in  pursuance  of  the  Act,  or  until  and 
unless,  with  respect  to  any  device,  mark,  name,  combi- 
nation of  words,  or  other  matter  or  thing  in  use  as  a  trade 
mark  before  tlie  passing  of  the  Act,  registration  thereof 
as  a  trade  mark  should  have  been  refused  (c/).  But  with 
regai'd  to  trade  marks  used  in  the  textile  industries,  the 
time  was  extended  to  the  first  of  July,  1878,  or  such 
further  time  as  her  Majesty  might,  by  order  in  council, 
determine  (e).  The  Trade  Marks  Registration  Act, 
1875,  and  the  statutes,  which  had  amended  it  (ee),  were 
repealed  by  the  Patents,  Designs  and  Trade  Marks  Act, 
1883  (/).  But  it  is  enacted  in  the  same  Act  (g)  that  a 
person  shall  not  be  entitled  to  institute  any  proceeding 
to  prevent  or  to  recover  damages  for  the  infringement  of 
a  trade  mark  unless,  in  the  case  of  a  trade  mark  capable 
of  being  registered  under  this  Act,  it  has  been  registered 
in  pursuance  of  this  Act  or  of  an  enactment  repealed  by 
this  Act,  or,  in  the  case  of  any  other  trade  mark  in  use 
before  the  18tli  of  August,  1875  (h),  registration  thereof 
under  this  part  of  this  Act,  or  of  an  enactment  repealed 
by  this  Act,  has  been  refused.  A  certificate,  that  such 
registration  has  been  refused,  may  be  obtained  (i). 

Under  the  Act  of  1883  {k),  application  for  the  regis-  Application 
tration  of  a  trade  mark  must  be  made  in  the  prescribed  tion'of  \rade 
form  to  the  Comptroller-General  of  Patents,   Designs  mark. 
and  Trade  Marks   at  the   Patent   Office  (/).     By   the  Kecrister  of 
same  Act  (m),  a   book   called  the  Register  of  Trade  ^^'^"-^^^  mai-Ics. 
Marks  is  required  to  be  kept  at  the  Patent  Office,  in 
continuation  of  the  register  established  by  the  Act  of 


(d)  Stat.  39  &  40  Yict.   c.    33,  p.  330. 

s,  1.  (i)  See  sect.   77  ;  Trade  Marks 

(e)  Stat.  40  &  41  Vict.  c.  37.  Rules,  1883,  JMos.  3,  5,  57. 

(ec)  See  note  (c),  ante,  p.  330.  [k)  See  stat.  46  &  47  Vict.  c.  57, 

(/)  Stat.   46  &  47  Vict.  c.  57,  s.    62  ;  and  Trade   Marks  Rules, 

s.  113.  1883,  W.   N.  5th  Jan.  1883,  sup- 

(g)  Sect.  77.  pleuient. 

(h)  The  date  of  the  passing  of  (/)  See  ante,  p.  303, 

the  Act  of  1875;  see  note(c),  ante,  (;/i)  Sect.  78. 
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187.')  (n) ;  and  tlic  names  and  addresses  of  proprietors 
of  rcfjistered  trade  marks  and  notifications  of  assign- 
ments and  transmissions  of  trade  marks  are   required 
to  be   entered  therein.     This  register   is    required  to 
IJrpstratioii    be  open  to  the  inspection  of  the   public  (o).     And  it 
K'l'lt  tu  pub'ic  ^^  enacted  (p)  that  registration  of  a  trade  maric  shall 
use.  be  deemed  to  be  equivalent  to  public  use.     Also,  that 

the  registration  of  a  person  as  proprietor  of  a  trade 
mark  shall  be  primd  facie  evidence  of  his  right  to  the 
exclusive  use  of  the  trade  mark,  and  shall,  after  the 
expiration  of  five  years  from  the  date  of  registration, 
be  conclusive  evidence  of  his  right  to  the  exclusive 
use  of  the  trade  mark,  subject  to  the  provisions  of 
this  Act  (q).  A  trade  mark  must  be  registered  for 
particular  goods  or  classes  of  goods  (r).  And  the  Act 
provides  (s)  that  a  trade  mark,  Avhen  registered,  shall 
be  assigned  and  transmitted  only  in  connexion  with 
the  goodwill  of  the  business  concerned  in  the  par- 
ticular goods  or  classes  of  goods  for  which  it  has 
been  registered,  and  shall  be  determinable  with  that 
goodwill.  The  person  for  the  time  being  entered  in 
the  register  of  trade  marks  as  proprietor  of  a  trade 
mark  has  the  same  power  to  deal  therewith  as  the 
registered  proprietor  of  a  patent  has  to  deal  with  the 
Of  what  a  patent  (t).  For  the  purposes  of  this  Act,  a  trade 
must  cousist.  Sl^^^  must  consist  of  or  contain  at  least  one  of  the 
following  essential  particulars : —  (1)  A  name  of  an 
individual  or  firm  printed,  impressed,  or  woven  in 
some    particular   and    distinctive    manner ;     or    (2)    a 

(«)  See  sect.  114,  siilj-s.  2.  v.   Dennis,   30  Ch.   D.    454  ;    Ee 

(o)  Sect.  88.  jruud's   Trade  Mark,  32  Ch.    D. 

0;)  Sect.   75.     Stat.    38   &   39  247. 

Vict.   0.  91,  s.  2,  was  similar  iu  (r)  Sect.   65  ;  see  Trade  Marks 

effect.     A  mark  may  now  be  re-  Rules,  1883,  No.  6.    Stat.  38  &  39 

fCistered  which  has  not  been  used  ;  Vict.  c.  91,  s.  2,  contaiued  a  simi- 

Jlc  Hudson's  Trade  Marks,  32  Ch.  lar  provision. 

D.  311      Cf.  ante,  p.  328.  (.s)  Sect.    70.     Stat.    38   &   39 

(7)  Sect.    76.      Stat.    38  &  39  Vict.    c.    91,    s.    2,  contained    a 

Vict.  c.  91,   s.  3,  Avas  similar  in  similar  provision  ;  see  rm/c,  p.  330. 

ir  "";•   .,    ^.„  ^^^  ^yi-ag(fs    Trade  {t)  By   sect.    87  ;   see  p.    312, 

Mark,  29  Ch.  D.  551  ;  Edwards  ante.                          '           l           » 
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written  signature  or  copy  of  a  written  signature  of 
the  individual  or  firm  applying  for  registration 
thereof  as  a  trade  mark  ;  or  (-S)  a  distinctive  device, 
mark,  brand,  heading,  label,  ticket,  or  fancy  word 
or  words  not  in  common  use  {u).  But  there  may  be 
added  to  any  one  or  more  of  these  particulars  any 
letters,  words  or  figures,  or  combination  of  letters, 
words  or  figures,  or  any  of  them  (x).  And  it  is 
provided  that  any  special  and  distinctive  word  or 
words,  letter,  figure,  or  combination  of  letters  or 
figures,  or  of  letters  and  figures,  used  as  a  trade  mark 
before  the  13th  day  of  August,  1875,  may  be  regis- 
tered as  a  trade  mark  under  this  part  of  this  Act  (y). 
The  Act  provides  that,  except  where  the  Court  has 
decided  that  two  or  more  persons  are  entitled  to  be 
registered  as  proprietors  of  the  same  trade  mark,  the 
comptroller  shall  not  register  in  respect  of  the  same 
goods  or  description  of  goods  a  trade  mark  identical 
with  one  already  on  the  register  with  respect  to  such 
goods  or  description  of  goods  (z).  Also,  that  the 
comptroller  shall  not  register  with  respect  to  the  same 
goods  or  description  of  goods  a  trade  mark  so  nearly 
resembling  a  trade  mark  already  on  the  register  with 
respect  to  such  goods  or  description  of  goods  as  to  be 
calculated  to  deceive  (a).  And  it  is  enacted  that  it  shall 
not  be  lawful  to  register  as  part  of  or  in  combination 
with  a  trade  mark  any  words  the  exclusive  use  of  which 
would  by  reason  of  their  being  calculated  to  deceive  or 
otherwise,  be  deemed  disentitled  to  protection  in  a  Court 
of  justice,  or  any  scandalous  design  (h).    When  a  person  Eegistration 

(«)  Sect.  64,  sub-s.  1.     See  i?e  Marls,  5  Ch.   D.   353  ;  He  Mit- 

VanDuzcfs  Trademark,  3  Times  chclVs  Trade  Mark,  7  Ch.  D.  36  ; 

L.  R.  322. 2  V  Ci  > '  He  Palmer's  Trade  Marie,  21  Ch .  D. 

(x)  Sect.  64,  sub-s.  2.  47  ;  24  Ch.  D.   504  ;  whicli  illus- 

{y)  Sect.   64,    sub-s.    3.      Stat.  trate  the  difference  between  that 

38  &  39  Vict.  c.   91,   s.  10,  con-  enactment  and  tlie  present. 

tained   somewhat   similar    provi-  {z)  Sect.  72,  sub-s.  1. 

sions  ;    see  Ex  parte  Stephens,   3  (a)  Sect.  72,  sub-s.  2. 

Ch.  D.  659  ;  Re  Barrows  Trade  (b)  Sect.  73. 
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of  wries  of  claimiii^to  bc  tlic  proprietor  of  several  trade  marks  which, 
vliilc  resembling  each  other  in  the  material  particulars 
thereof,  yet  differ  in  respect  of  (1)  the  statement  of  tbe 
goods  for  which  they  are  respectively  used  or  proposed  to 
be  used,  or  (2)  statements  of  numbers,  or  (3)  statements 
of  price,  or  (4)  statements  of  quality,  or  (5)  statements  of 
places,  seeks  to  register  such  trade  marks,  they  may  be 
registered  as  a  series  in  one  registration.  It  is  provided 
that  a  series  of  trade  marks  shall  be  assignable  and 
transmissible  only  as  a  whole,  but  for  all  other  purposes 
each  of  the  trade  marks  composing  a  series  shall  be 
deemed  and  treated  as  registered  separately  (c).     A 

Colour  of  trade  mark  may  bc  registered  in  any  colour,  and  such 
registration  shall  (subject  to  the  provisions  of  this  Act) 
confer  on  the  registered  owner  the  exclusive  right  to 

Kemoval  of      ^isc  tlio  same  in  that  or  any  other  colour  (d).      A  trade 

trade  mark      niark  may  be  removed  from  the  register,  if  the  prescribed 
from  register.  -^        .  .       . 

fee  be  not  paid  before  the  expiration  of  every  period  of 

Cutlery,  &c.  fourteen  years  from  the  date  of  registration  (e).  Special 
provision  is  made  by  the  Act  for  the  registration  of 
trade  marks  used  on  cutlery,  edge  tools,  or  raw  steel, 
or  on  goods  made  of  steel,  or  of  steel  and  iron  com- 
bined, with  or  without  a  cutting  edge,  by  the  Cutlers' 
Company  at  Sheffield,  and  for  the  notification  to  the 
Cutlers'  Company  of  applications  for  the  registration 
of  such  trade  marks  at  tlie  Patent  Office,  and  of  the 

International  proceedings  thereon  (/).     The  Act  contains  provisions, 

and  colonial  ■•  ,.,  11  , 

riotection  of  under  Which  a  person,  who  has  applied  for  protection 
trade  marks,  for  any  trade  mark  in  any  foreign  State  or  British  pos- 
session, may  be  entitled  to  registration  of  his  trade  mark 
in  priority  to  other  applicants.  The  requirements  of 
the  Act  in  this  respect  are  the  same  as  in  the  case  of 
similar  applications  for  a  patent  (g). 

(c)  Sect.  66.  (f)  Sect.  81. 

(d)  Sect.  67.  (ri)  Sects.   1C3,  104  ;  see  ante, 
(c)  See  sect.  79  ;  Trade  Jlarks       p.  31."). 

Kules,  1883,  No.  3. 
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Wg  have  seen  (h)  that  the  name  of  an  individual  or  Trade  names, 
firm  may  be  used  and  registered  as  a  trade  mark.  The 
goods  of  a  particular  trader  may,  however,  come  to  be 
known  in  the  market  by  or  in  connection  with  his 
name,  or  the  name  of  his  works,  or  of  the  place  where 
his  works  are  situated,  although  the  name  in  question 
has  not  been  used  as  a  trade  mark  properly  so  called  (i). 
For  example,  bitters  made  by  a  particular  manufacturer  ^i"  ^^  <,  j^u..^-^^ 
at  Angostura  may  come  to   be  known  as '*  Angostura    m^ 


Bitters  "  {k)  ;  food  for  cattle  made  by  one  Thorley  may  fX^/xHJtz:— -^  fo'- 
come  to  be  known  as  "  Thorley 's  Food  for  Cattle  "  (?)  ;  u^Zu^  ^'l^cC^ 
and  sewing  machines  made  by  one  Singer  may  come  to  <:»^f2^«<^ "  ■^c  M-7  ""^ 
be  known  as  "  Sinsrer  Machines  "  (»i).  When  a  name  ^  '  ,  -  ^^  ' 
used  in  this  way  has  become  known  in  the  market  as  s-oMyrZ..^^^  ,  61^'' 
denoting  the  goods  of  a  particular  manufacturer,  he  XuL^^^^^auL -^^-^ 
acquires  a  right  to  prevent  any  other  person  from  using  f^a^^-cU.^  ^-t^ 
the  same  name  in  connection  with  the  same  kind  of  'fjovfe^/i-U;.-  ^.a^A 
goods  for  trade  purposes,  in  such  a  way  as  is  likely  to  ■^^''S'««<t^'n'^ 
induce  people  to  believe  that  the  goods  offered  for  sale  ' 

by  the  latter  trader  are  goods  manufactured  by  the 
former  {n).  A  name  so  used  and  known  is  called  a 
trade  name.  The  right  so  given  by  law  to  the  exclusive 
use  of  a  trade  name  is  assignable  or  transmissible 
together  with  the  business  in  connection  with  which 
it  has  been  acquired  or  exercised  (o).  Sometimes  the 
goods  of  a  particular  manufacturer  come  to  be  known 
in  the  market  by  or  in  connection  with  a  name,  which 
he  uses  as  his  trade  mai^k.  In  such  a  case,  his  right  to 
the  exclusive  use  of  the  name,  as  a  trade  name,  appears 
to  be  distinct  from  his  right  to  the  exclusive  use  of  the 


{h)  Ante,  p.  332.  748,  755,  760,  761. 

(i)  See  Blackburn,  L.A.,  Singer  (vi)  See  Siiujer  Manufacturing 

Manufacturing  Covipany  v.  Loog,  ComjMini/   v.    Loog,   8  App.   Cas. 

8  App.  Cas.  15,  32.  15,  32,  33,  38. 

(k)  See  Sicgcrt  v.   Findlatcr,  7  («)  See  the  cases  cited  in  the 

Ch.  D.  801,  802,  809.  three  precedin<,'  notes. 

(Z)  See   Massam    v.     ThorUifs  (0)  See  the  same  cases. 
Cattle  Food  Company,  14  Ch.  D 
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same  name  as  a  trade  mark  (p).  The  right  given  by 
law  to  the  exclusive  use  of  a  trade  name  is  founded 
upon  and  limited  by  the  rule,  that  no  man  is  entitled  to 
represent  his  goods  as  being  the  goods  of  another 
man  (q).  And  a  manufacturer,  who  has  acquired  such 
a  right,  cannot  prevent  other  traders  from  using  his 
trade  name  in  such  a  way  as  is  not  likely  to  induce 
people  to  believe  that  the  goods  offered  for  sale  by  such 
other  traders  are  goods  manufactured  by  him  (r). 

Goodwill.  Connected  with  the  subject  of  trade  marks  is  that  of 

sroodwill.  The  goodwill  of  a  trade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business  has 
been  carried  on,  or  with  the  name  of  the  firm  by  whom 
it  has  been  conducted  (s).  On  the  dissolution  of  a 
partnership,  each  partner  has  a  right,  in  the  absence  of 
any  stipulation  to  the  contrary,  to  use  the  name  of  the 
old  firm  (f)  ;  and  if  there  be  a  stipulation  that,  in  case 
of  the  decease  of  one  partner,  the  surviving  partner  shall 
take  the  stock  or  capital  at  a  valuation,  the  goodwill 
must  be  included  in  such  valuation  (u).  The  sale  of  the 
goodwill  of  a  business  will  not  prevent  the  vendor  from 
setting  up  a  similar  business  on  his  own  account,  even 

(p)  See  JVothersjwon  v.  Carrie,  imny  v.  Massam,  14  C'h.  D.  763  ; 

L.  R.,  5  H.  of  L.  Cas.  508,  523  ;  Singer  Manufacturing  Company, 

Siiufcr  Manufacturing  Company  \.  v.  Loog,  18  Ch.  D.  395,  412,  413, 

Wilson,  3  App.    Cas.   376,   401 ;  417,  418,   424,  425  ;  8  App.  Cas. 

Singer  Manufacturing   Com2Mny  15,  26,  27,  29—39. 

V.  Loog,  18  Ch.  D.  395  ;  8  App.  \s)  Churton  v.  Douglas,  John- 

Cas.  15.  son,  174.     See  also  James,  L.  J., 

(q)  Cf.  ante,  p.  329.  Levy  v.   Walker,   10  Ch.  D.  436, 

(r)  See  Lurgess  v.    Burgess,  3  445,'  448. 

De  G.,  M.  &  G.  896,  904,  905  ;  {t)  Banks  v.  Gihson,  M.  R.,  11 

Wotherspoon  v.   Curric,  L.  R.,  5  Jur.,  N.  S.  680  ;  34  L.  J.,  Chau. 

H.  of  L.  Cas.  508,  523  ;  Siegcrtv.  179  ;  13  W.  R.   1012  ;   34  Beav. 

Findlater,  7  Ch.  D.  801,  813,  814  ;  566. 

Levy  T.   Walker,  10  Ch.  D.  436  ;  {u)  Hall  v.  Barrows,  ]\r.  R.,  9 

Massam  v.  Thorley's  Cattle  Food  Jnr. ,  N.  S.  483,  affirmed  by  L.  C. , 

Company,  14  Ch.  D.  748,  752,  753,  10  Jur.,  N.  S,  55  ;  4  De  G.,  J.  & 

763  ;  Thorley's  Cattle  Food  Com-  S.  150. 
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in  iminediate  proximity  to  tlie  premises  on  which  the 
old  business  has  been  carried  on  (x) :  but,  in  such  a  case, 
the  vendor  is  not  entitled  to  represent  that  the  new 
business,  which  he  has  set  up,  is  the  same  as,  or  is 
carried  on  in  continuation  of  the  business,  of  which  he 
has  sold  the  goodwill  (y).  Lord  Romilly,  M.  R.,  held  Lahouchcre  v. 
that  the  vendor  of  a  business  with  the  goodwill  thereof, 
who  has  subsequently  set  up  the  same  business  for 
himself,  must  not  solicit  the  customers  of  the  old 
business  to  cease  dealing  with  the  purchase!-,  or  to 
give  their  custom  to  himself  {z).  This  decision  has 
occasioned  considerable  conflict  of  opinion  amongst 
eminent  judges.  It  was  followed  by  Jessel,  M.  R.  («)  ; 
and  Brett,  M.  R.  (/j),  Lush,  L.  J.  (c)  and  Lindley, 
L.  J.  {d)  have  expressed  their  approval  of  it.  On 
the  other  hand,  Baggallay,  L.  J.  (e)  and  Cotton, 
L.  J.  (/)  have  expressed  the  opinion  that  the  case 
in  question  was  wrongly  decided.  And  Stirling,  J., 
lately  declined  to  follow  it,  treating  it  as  overruled  (^). 
XJl^on  the  sale  of  a  business  with  the  goodwill,  the 
purchaser  should  always  insist  on  a  covenant  being 
entered  into  by  the  vendor  not  to  carry  on  the  business 
within  so  many  miles  of  the  old  premises  ;  which  cove- 
nant, as  we  have  seen  Qi),  is  valid.     And  it  is  suggested 

x)  Cruf.fwcU  V.  Lije,   17    Yes.  troduced   was    overruled   by  the 

335;  Ball  V.  Bar  roivs,  Chtirtonv.  Court    of    Appeal;     Lcrjgott    v. 

Z)oM,(7?as,  ubi  supra  ;  LaboucJierc  y.  Barrett,  15  Cli.  D.  306. 
Dawson,  L.  E.,  13  Eq.  322,  324.  {b)  Leggott  v.  Barrett,    15  Ch. 

(y)  Churton  v.    Douglas,   Joh.  D.  312. 
174.  (c)    Wall-cr  v.  Mottram,  19  Ch. 

\z)  Lahouchcre   v.  Dawson,    L.  D.  355,  362,  304. 
E.,  13  Eq.   322.     As  to  the  sale  [d)  S.  C,  19  Ch.  D.  362,  364  ; 

of  the  business  of  a  bankrupt  by  Pearsonv.  Pearson,  27  Ch.  I).  145, 

histrustee,  see  jr«7/t*c?-v.  MoUram,  159. 

19  Ch.  D.  355.     As  to  the  case  of  (e)    Walker  v.  Mottram,  19  Ch. 

the  expulsion  of  a  partner  from  a  D.  365,  366  ;  Pearson  v.  Pearson, 

business,  see  Dawson  v.  Becson,  27  Ch.  D.  145,  152. 
22  Ch.  D.  505.  (/)  Pearson  v.  Pearson,  27  Ch. 

(a)  Ginesiv.CoojKrd-Compaiv/,  D.  145,  155. 
14    Ch.    D.    596.       In   this  case,  (g)   Fernonv.  Rallaon,  56L.  J. 

Jessel,  M.  E.,  extended  the  doc-  Ch.  115.    .*^',^  ^^-^  V'^C 
trine  laid  down  in  Lahouchcre  v.  (//.)  Ante,  p.  120. 

Dawson,  but  the  extension  so  in- 

W.P.P  Z 
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tliat,  in  tlic  present  condition  of  the  law,  it  is  desiraLle, 
in  the  interest  of  the  purchaser,  that  the  vendor  should 
also  expressly  covenant  that,  in  case  he  shall  set  up  a 
similiar  business  without  the  prescribed  limits,  he  will 
not  privately  solicit  any  customer  of  the  business  sold 
to  deal  wit!)  him  or  to  cease  dealing  with  the  purchaser 
with  respect  to  the  class  of  business  sold,  either  per- 
sonally or  by  letter  or  circular,  or  by  travellers  or  other 
agents  (i).  In  one  case,  where  the  goodwill  of  a  part- 
nership business  Avas  ordered  to  be  sold  by  the  Court,  a 
notice  was  directed  to  be  inserted  in  the  advertisements 
and  particulars  of  sale,  that  the  sale  would  not  prevent 
any  person  theretofore  interested  in  the  business  from 
carrying  on  the  like  business  in  the  same  town  (Jc). 

(i)  See  Turner  v.  Evans,  2  De  v.  Irvine,  7  Man.  &  Gr.  969  ;  see  • 

G.,    M.    &   G.    740;    Leggott    v.  ante,  ix  121. (h<rzt^j/,x^M^r^ /SO^'dJlSl, 
Barrett,  15  Ch.  D.  306.     Sue))  a  (k)  Johnson  v.  Hellcley,  2  t)c 

covenant  would  be  valid  ;  Rannie  Gex,  J,  &  S.  446, 
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CHAPTER  I. 

OF  SETTLEMENTS  OF  PERSOXAL  PROPERTr. 

Personal  property  is  capable  of  being  settled,  but  not  No  estate  for 
in  the  same  manner  as  land.  "  Laud  being  held  by 
estates,  is  settled  by  means  of  life  estates  being  given  to 
some  persons  with  estates  in  remainder  in  tail  and  in 
fee  simple  to  others.  But  personal  property,  as  we  have 
already  observed  (a),  is  essentially  the  subject  of  abso- 
lute ownership.  The  settlement  of  such  property,  by 
the  creation  of  estates  in  it,  cannot  therefore  be  accom- 
plished. And  there  is  a  striking  difference  in  many 
cases  between  the  effect  of  the  same  limitation,  ac- 
cording as  it  may  be  applied  to  real  or  to  j^ersonal 
property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate  for 
life  in  such  property  in  the  strict  meaning  of  the  phrase. 
Thus,  if  any  chattel,  whether  real  or  personal,  be 
assigned  to  A.  for  his  life,  A.  will  at  once  become  en- 
titled in  law  to  the  whole.  By  the  assignment  the  pro- 
perty in  the  chattel  passes  to  him,  and  the  law  knows 
nothing  of  a  reversion  in  such  chattel  remaining  in  the 
assignor.  And  this  is  the  case  even  though  the  chattel 
be  a  term  of  years  of  such  length  (for  instance,  1,000 

(a)  Ante,  p.  14, 

z  2 
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years)  that  A.  could  not  possibly  live  so  long  (h).  Tlie 
term  is  considered  in  law  as  an  indivisible  chattel,  and 
consequently  incapable  of  any  such  modification  of 
ownership  as  is  contained  in  a  life  estate. 


Bequest  of  a 
torui  for  life. 


Executory 
bequests. 


Possibility. 


Now  alien- 
able. 


An  apparent  exception  to  the  above  rule  has  long 
been  established  in  the  case  of  a  bequest  by  will  of  a 
term  of  years  to  a  person  for  his  life :  in  this  case  the 
intention  of  the  testator  is  carried  into  effect  by  the 
application  of  a  doctrine  similar  to  that  of  executory 
devises  of  real  estates  (c).  The  whole  term  of  years  is 
considered  as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed  ;  but  on  his 
decease  the  term  is  held  to  shift  away  from  him,  and  to 
vest,  by  way  of  executory  bequest,  in  the  person  to  be 
next  entitled^(<;?).  Accordingly,  if  a  term  of  years  be 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have  during  his  life  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
liossihility,  as  it  is  termed  (e),  imtil  after  the  decease  of 
A. ;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will  (/),  though  capable  of  assignment  in  equity  (g). 
But  by  the  Act  to  amend  the  law  of  real  property  (/i), 
which  rej^eals  an  Act  of  the  previous  session  passed  for 
the  same  j)urpose  (?'),  it  is  provided  that  an  executory 
and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure 
may  be  disposed  of  by  deed.  B.  may,  therefore,  during 
the  life  of  A.,  assign  his  expectancy  by  deed  ;  and  such 
assignment  will  entitle  the  assignee  to  the  whole  term 


{b)  2  Prest.  Abs.  .5. 

(c)  See  Principles  of  tbe  Law 
of  Real  Property,  314,  13th  ed.  ; 
326,  14tb  ed.  ;  361,  15tli  ed.  ; 
351,  16th  ed. 

[d)  Mattheiv  Manniiirj's  case,  8 
Eep.  95  ;  Lampert's  case,  1 0  Rep. 


(e)  See  Principles  of  the  Law 
of  Real  Property,  279,  13tk  cd.  ; 
291,  14th  ed.  ;  326,  15th  cd.  ; 
317,  16th  ed. 

(/)  Shep.  Touch.  230. 

(g)  Fearne,  Cont.  Rem.  548. 

(h)  Stat.  8&9Vict.  c.  106,  s.  6. 
.  (i)  Stat.  7  &  8  Vict.  c.  76,  s.  5. 
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on  A.'s  decease.  If,  however,  no  such  assignment 
should  have  been  made,  B.  will  become  on  the  decease 
of  A.,  possessed  of  the  whole  term,  which  will  then 
shift  to  B.  by  virtue  of  the  executory  bequest  in  his 
favour.  The  mere  circumstance,  indeed,  of  the  term 
being  bequeathed  to  A.  for  his  life  only,  will  operate  to 
shift  away  the  term  on  his  decease  {k),  independently 
of  the  bequest  to  B. ;  so  that,  if  there  had  been  no 
bequest  over  to  B.,  the  interest  of  A.  would  continue 
only  during  his  life,  and  the  residue  of  the  term  would 
then  remain  part  of  the  undisposed-of  property  of  the 
testator.  It  may,  however,  be  doubted  whether  the 
doctrine  of  executory  bequests  is  applicable  in  law  to 
any  other  chattels  than  chattels  real  (l). 

The  strict  and  ancient  doctrine  of  the  indivisibility  Life  interests 
of  a  chattel,  though  retained  by  the  Courts  of  law,  had  "^  '^^F^^y- 
no  place  in  the  modern  Court  of  Chancery,  which,  in 
administering  equity,  carried  out  to  the  utmost  the  in- 
tentions of  the  parties.  In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B.,  A.  was  merely  entitled  to  a 
life  interest,  and  B.  had,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  might  dispose  at  his 
pleasure,  and  the  Court  of  Chancery  w^ould  compel  the 
person  to  whom  the  Courts  of  law  might  have  awarded 
the  legal  interest  to  make  good  the  disposition.  Ac- 
cordingly, if  the  personal  property  so  given  should  have 
consisted  of  moveable  goods,  equity  would  have  com- 
pelled A.,  the  owner  for  life,  to  furnish  and  sign  an  in- 
ventory of  the  goods,  and  an  undertaking  to  take  proper 
care   of  them  (m).     This   doctrine,  however,  was  com- Ancient  dis- 


(it)  Eyres  v.  FaulUand,  1  Salk.  747,    2nd    ed.  ;    879,    4th    ed.  ; 

23i  ;  Ker  v.  Lord  Dungannon,  1  Hoarc  v.  Parker,  2  T.  Rep.  376. 

Dru.  &  War.  509,  528.  {m)  Fearue,   Cout.   Rem.   407  ; 

(Z)  Fearne,     Cout.    Rem.  413.  ConduM  v.  Soaiie,  1  Coll.  285. 
See,  however,  1  Jarm.  AVills,  793  ; 
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tinction  l)c- 
twei'ii  n  gift 
of  goods  and 
11  gilt  of  the 
use  of  goods. 


Articles  qiKC 
ipso  usu  cou- 
sumuntur. 


Settlement 
of  personal 
property  by 
means  of 
trusts. 


paratively  of  modern  date ;  for  formerly  the  Court  of 
Cliancery  followed  the  rules  of  law  in  the  construction 
of  such  gifts  ;  and  if  a  gift  of  moveable  goods  had  been 
made  to  A.  for  his  life,  and  after  his  decease  to  B.,  they 
would  not  have  afforded  to  B.  any  assistance  after  A.'s 
decease  (n).  But  if  the  gift  had  been  of  the  use  or 
enjoyment  of  the  goods  only  to  A.  for  his  life,  and  after 
his  decease  to  B.,  the  Court  would  then  have  assisted  B. 
by  declaring  A.'s  representatives  after  his  decease  to  be 
trustees  only  for  the  benefit  of  B.  (o).  But  this  dis- 
tinction is  now  exploded ;  and  the  only  case  in  which 
the  tenant  for  life  is  now  entitled  absolutely  to  things 
given  to  him  for  life  is,  that  of  articles  quw  ipso  usu 
consumuntur,  as  Avines,  &c.,  a  gift  of  which  to  a  person 
for  his  life  vests  in  him  the  absolute  ownership  {'p).  In 
all  other  cases,  as  we  have  said,  modern  equity  will  assist 
the  donee  in  remainder,  to  whom  any  gift  of  personal 
estate  may  have  been  made  after  the  decease  of 
another,  who  was  to  have  them  only  for  his  life  (5).  As 
we  have  seen  (r),  by  the  Judicature  Acts  of  1873  to 
1875  {s),  the  Court  of  Chancery  was  abolished  and  its 
jurisdiction  transferred  to  and  vested  in  the  High  Court 
of  Justice ;  but  no  change  was  made  by  these  Acts  in 
the  nature  of  legal  or  equitable  rights  or  remedies. 
When,  therefore,  it  is  wished  to  make  a  settlement  of 
any  kind  of  personal  property,  the  doctrine  of  the 
Court  of  Chancery  is  at  once  resorted  to.  The  property 
is  assigned  to  trustees,  in  trust  for  A,  for  his  life,  and 
after  his  decease  in  trust  for  B.,  &c.  This  assignment 
to  the  trustees  vests  in  them  the  whole  legal  interest  in 
the  property  ;  aod  at  law  they  are  held  to  be  absolutely 
entitled  to  it ;  for  the  Statute  of  Uses  (t)  has  no  appli- 


(«)  Fearne,  Cent.  Rem.  402. 

(o)  Ibid.  404. 

(2))  Rawlall-v.  IlusscU,  3  Meriv. 
190  ;  Andrew  v.  Andrew,  1  Coll. 
690. 

iq)  Fearne,  Cont.  Rem.  406. 

(r)  Ante,  pp.  91,  92. 


(s)  Stats.  36  &  37  Vict.  c.  66, 
s.  16  ;  37  &  38  Vict.  c.  83  ;  38  & 
39  Vict.  c.  77. 

(/)  27  Hen.  VIII.  c.  10  ;  Frin- 
ciples  of  the  Law  of  Real  Pro- 
perty, 159,  13th  ed.  ;  163,  14th 
ed. ;  188,  15th  ed.  ;  184,  16th  ed. 
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cation  to  any  kind  of  personal  estate.  But  in  equity 
the  trustees  are  compellable  to  pay  the  entire  income 
to  A.  for  his  life,  and  after  his  decease  to  B.,  and  so  on 
according  to  the  trusts  of  the  settlement ;  and  if  B. 
should  alien  his  interest  during  the  life  of  A.,  the 
trustees  will  be  bound,  on  having  notice  of  the  dis- 
position, to  stand  possessed  of  the  property,  after  A.'s 
decease,  in  trust  for  the  alienee  (u). 

When  shares  in  joint  stock  companies  are  settled  in  Bonus, 
the  manner  above  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  benefit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  be  considered  as  capital  or  as  interest.  The 
general  principle  upon  which  such  questions  will  be 
determined  has  been  thus  stated  by  the  Court  of 
Appeal  {x)  : — 

"Where  .a  testator  or  settlor  directs  or  permits  the  subject  of 
his  disposition  to  remain  as  shares  or  stock  in  a  company,  which 
has  the  power  either  of  distributing  its  j^rofits  as  dividend,  or  of 
converting  them  into  capital,  and  the  company  validly  exercises 
this  power,  such  exercise  of  its  power  is  binding  on  all  persons 
interested  under  him,  the  testator  or  settlor,  in  the  shares,  and 
consequently  what  is  paid  by  the  company  as  dividend  goes  to 
the  tenant  for  life,  and  what  is  paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as  an  increase  of  the 
capital  stock  in  the  concern,  enures  to  the  benefit  of  all  who  are 
interested  in  the  capital.  In  a  word,  what  the  company  says 
is  income  shall  be  income,  and  what  it  says  is  capital  shall  be 
capital." 

A  bonus  paid  as  dividend  belongs  to  the  tenant  for 
life.  But  if  appropriated  or  paid  as  capital,  the  bonus 
ought  to  be  invested  upon  the  trusts  of  the  settlement, 
and  the  income  only  paid  to  the  tenant  for  life. 


(ii)  A  form  of  marriage  settle-  {x)  Re  Bouch,  Sproide  v.  Bouch, 

meat  of  stock  and  other  personal  29  Cli.  D.  635,  653.     And  seethe 

estate  upon  the  usual  trusts  will  cases  there  cited, 
be  found  in  Api)endix  (D). 
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Anv)rtion-  Tlie   law   respecting   the  apportionment   of  income 

TJrnv  "^  ^"'  Ijctweon  a  remainderman  and  the  representatives  of  a 
tenant  for  life  and  otherwise  now  depends  on  the 
Apportionment  Act,  1870  (y),  to  be  presently  explained. 
Stat.  4  k  5  An  Act  of  the  reign  of  King  William  the  Fourth  (s), 
^Vill.  4,  c.  22.  pj.QYijej  ^i^at  on  the  decease  of  a  person  entitled  to  a 
life  interest  in  any  income,  made  payable  or  coming 
due  at  fixed  periods,  of  any  property,  whether  real  or 
personal,  his  executors  or  administrators  should  recover 
from  the  remainderman  an  apportioned  part  of  the  next 
payment  of  the  income,  according  to  the  time  which 
should  have  elapsed  since  the  last  period  of  payment, 
up  to  and  including  the  day  of  the  decease  of  such 
person.  And  when  any  other  limited  interest  deter- 
mined, a  similar  right  to  an  apportionment  was  also 
given.  But  the  Act  made  no  apportionment  of  rent 
between  the  heir  or  devisee  and  the  executor  of  a  tenant 
in  fee  simple  (a).  Where  the  property  ceased  with  the 
interest,  and  did  not  go  over  to  another,  as  in  the  case 
of  a  life  annuity,  the  Act  was  decided  still  to  apply  (b). 
The  Act  extended  only  to  instruments  executed,  and 
wills  coming  into  operation  after  the  passing  of  the  Act, 
which  took  place  on  the  16th  June,  1834(c);  and  its 
provisions  did  not  apply  to  any  case  in  which  it  was 
expressly  stipulated  that  no  apportionment  should  take 
place,  or  to  annual  sums  made  payable  in  policies  of 
Previous  law.  assurance  of  any  description  ((?).  Previously  to  this 
Act  no  apportionment  was  made  of  annuities,  or  of  the 
dividends  of  stocks  settled  in  trust  for  one  person  for 
life,  with  remainder  to  another  ;  but  the  remainderman 

(?/)  Stat.  33  &  34  Vict.  c.  35.  447;  Trim^nerv.  Danhy,  V.-C.  K., 

{z)  Stat.  4  &  5  Will.  IV.  c.  22,  23  L.   J.,  Chan.   979  ;  Sutton  v. 

s.  2;  He  Maxwell's  Trusts,  V.-C.  Ennis,  M.  K..  Iv.,  18  W.  R.  882. 

W.,  9  Jul-.,  N.  S.  350  ;  1  Hem.  &  (c)  Alichdl  v.  Miclidl,  4  Beav. 

Mil.  610.  549 ;     Knkjht    v.    Boughtoa,    12 

(a)  Brown  v.  Amyot,  3  Hare,  Beav.  312;  JVardroperv.  Outfield, 

173,  183  ;  Beer  v.  Beer,  C.  P.,  16  V.-C.  K.,  10  Jur.,  N.  S.  194. 

Jur.  223,  225  ;  12  C.  B.  60  ;  Re  (d)  Stat.  4  &  5  Will.  IV.  c.  22, 

Clulow,  3  Kay  &  J.  689.  s.  3. 

{h)  Carter  v.  Taggart,  16  Sim. 
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was  entitled  to  the  whole  of  the  annuity  or  dividend 

whicli  fell  due   next  after  the   decease   of  the  person 

entitled  for  life  (e).     But  in  a  case  where  the  tenant  for 

life  of  stock   died  on  the  day  on  which  a  half-year's 

dividend  became  due,  it  Avas  held  that  it  belonged  to 

his  personal  estate  (/).     If  an  annuity  were  given  for  Annuity 

the  maintenance  of  an  infant  (g),  or  of  a  married  woman  ('iiafntenance 

living   separate  from    her   husband  (Jt),   the    necessity 

of  the  case  was  considered  a  ground    for   presuming 

that  an  apportionment  was  intended.     The  interest  of  interest  was 

money  lent  was  also   always   apportioned ;  for  though  ^l^'^'^y^  appor- 

the  payment  of  such  interest  be  made  half-yearly,  yet  it 

becomes  due  de  die  in  diem,  so  long  as  the  principal 

remains   unpaid  (i).       And    the    Apportionment   Act,  The  Appor- 

1870  (A'),  now  provides  :—  nio!''''^  ^'^' 

(Sect.  2)  From  and  after  the  passing  of  this  Act,  all  rents, 
annuities,  dividends  and  other  i^eriodical  payments  in  the  natui-e 
of  income  (whether  reserved  or  made  payable  under  an  instru- 
ment in  writing  or  otherwise),  shall,  like  interest  on  money- 
lent,  be  considered  as  accruing  from  day  to  day,  and  shall  be 
apportionable  in  i-espect  of  time  accordingly  [l). 

(Sect.  3)  The  apportioned  part  of  any  such  rent,  annuity, 
dividend  or  other  payment  shall  be  payable  or  recoverable,  in 
the  case  of  a  continuing  rent,  annuity  or  other  such  payment, 
when  the  entire  portion,  of  which  such  apportioned  part  shall 
form  part,  shall  become  due  and  payable,  and  not  before  ;  and 
in  the  case  of  a  rent,  annuity  or  other  such  payment  determined 
by  re-entry,  death  or  otherwise,  when  the  next  entire  portion  of 
the  same  would  have  been  payable,  if  the  same  had  not  so 
determined,  and  not  before. 

(Sect.  4)  All  persons  and  their  respective   heirs,   executors, 

(e)  Pearly  v.  Smith,  3  Atk.  260 ;  (t)  Edicardsv.  Countess  ofWar- 

Sherrardy.  Sherrard,  3  Atk.  502  ;  wick,  2  P.  Wnis.  176  ;  Banner  v. 

Warden  v.  AsJihurncr,  2  De  Gt-x  Loue,  13  Ves.   135  ;  lie  Rogers's 

&  Smale,  366  ;  The  Queen  v.  The  Trusts,  1  D.  &  S.  339. 

Lords  of  the  Treasury,   16  Q.  ii.  {k)  Stat.  33  &  34  Vict.  c.  35, 

357.  passed  on  tlie  1st  August,  1S70; 

(/)  Patonv.  ShrjijHtrd,  10 Sim.  Me  Clint's  Estate,  L.  1!.,  18  Eij. 

186.  213  ;  Lawrence  v.   Lawrence,   2d 

((/)  Hay  V.  Palmer,  2  P.  "Wms.  Ch.  D.  795. 

501  ;  1  Swanst.  349,  note.  {I)  Li  re  Griffith,  12  Ch.  D.  655  ; 

(/()  Howell  V.  Hanforth,  2  W.  Lawrence  y.  Lawrence,  26  Ch.  D. 

Black.  1016.  795. 
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administrators  ami  assigns,  and  also  tlie  executors,  adminis- 
tiiitors  and  assigns  respectively  of  persons  whose  interests 
dfterniine  with  tlieir  own  deatlis,  shall  have  such  or  the  same 
remedies  at  law  and  in  equity  for  recovering  such  apportioned 
parts  as  aforesaid,  when  payable  (allowing  proportionate  parts 
of  all  just  allowances),  as  they  respectively  would  have  had  for 
recovering  such  entire  portions  as  aforesaid  if  entitled  thereto 
respectively.  Provided  that  persons  liable  to  pay  rents  reserved 
out  of  or  charged  on  lands  or  other  hereditaments  of  any  tenure 
and  the  same  lands  or  other  hereditaments  shall  not  be  resorted 
to  for  any  such  apportioned  part,  forming  part  of  an  entire  and 
continuing  rent  as  aforesaid,  specihcally  ;  but  the  entire  or  con- 
tinuing rent,  including  such  apportioned  part,  shall  be  recovered 
and  received  by  the  heir  or  other  person  who,  if  the  rent  had 
not  been  apportionable  under  the  Act  or  otherwise,  would  have 
been  entitled  to  such  entire  or  continuing  rent  ;  and  such  appor- 
tioned part  shall  be  recoverable  from  such  heir  or  other  person 
by  the  executors,  or  other  parties  entitled  under  the  Act  to  the 
same,  by  action  at  law  or  suit  in  equity. 
Meaiiiii;^  of  (By  sect.  5)  The  word    "dividends"  includes,  besides   divi- 

word  "divi-     dends  strictly  so  called,  all  payments  made  by  the  name  of  divi- 
ueucls.  dend,  bonus  or  otherwise,  out  of  the  revenue  of  trading  or  other 

public  companies,  divisible  between  all  or  any  of  the  members 
of  such  respective  companies,  whether  such  payments  shall  be 
usually  made  or  declared  at  any  fixed  times  or  otherwise  ;  and 
all  such  divisible  revenue  shall,  for  the  purposes  of  the  Act,  be 
deemed  to  have  accrued,  by  equal  daily  increment,  during  and 
within  the  period  for  or  in  respect  of  which  the  payment  of  the 
same  revenue  shall  be  declared  or  expressed  to  be  made.  But 
the  word  "dividend"  does  not  include  payments  in  the  nature 
of  a  return  or  reimbursement  of  capital  {m). 

(Sect.  G)  Nothing  in  the  Act  contained  shall  render  apportion- 
able any  annual  sums  made  jjayable  in  policies  of  assurance  of 
any  description. 

(Sect.  7)  The  provisions  of  the  Act  shall  not  extend  to  any 
case  in  which  it  is  or  shall  be  expressly  stipulated  that  no 
apportionment  shall  take  i^lace. 

This  Act,  it  will  be  observed,  extends  the  rule  of 
apportionment  to  the  case  of  a  deceased  person  abso- 
lutely entitled  to  property,  giving  to  his  executors  or 
administrators  a  right  as  against  his  heir  or  devisee  (n) 

{m)  See  Jones  V.  Ogle,  L.  'R.,  S  Eq.  288;  Hasluck  v.  PecUeij, 
^'^V  Pr  L.  K.,   19  Eq.   271  ;  Constable  v. 

{n)  CapronY.  Capron,  L.  R.,  17       Conslahlc,  11  Ch.  U.  681. 
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or  specific  legatee  (o),  to  an  apportioned  part  of  the 
income  up.  to  the  time  of  his  decease. 

An  estate  tail,  such  as  that  created  by  a  gift  of  lands  No  estate  tail 
to  a  man  and   the  heirs  of   his  body  {})),  has  nothing  l"Jpe'rty?^ 
analogous  to   it  in  personal   property.     An  estate  tail 
cannot  be  held  in  such  property  at  law,  neither  does 
equity  admit  of  any  similar  interest.     A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  {q).     And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  Avould  confer  an  estate  tail,  shall,  when  applied  to 
personal  property,  simply  give  the  absolute  interest  (?•). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
perty to  a  man  and  his  heirs.     The  words  "heirs,"  and  Word  "heirs" 
"heirs  of  his  body,"  are  quite  inapplicable  to  personal  j-Q^^g^^.g^^^^*^ 
estate ;  the  heir,  as  heir,  has  nothing  to  do  with  the  estate. 
personal  property  of  his  ancestor.     Such  property  has 
nothing  hereditary  in  its  nature,  but  simply  belongs  to 
its  owner  for  the  time  being.     Hence,  a  gift  of  personal  A  simple  gift 
property  to  A.  simply,  without  more,  is  sufficient   to  ^^   '^^'^^  ' 
vest  in  him  the  absolute  interest  (s).     Whilst,  under  the 
very  same  words,  he  would  acquire  a  life  interest  only 
in  real  estate  (t),  he  will  become  absolutely  entitled  to 
personal  property.     Thus  a  gift  of  lands  to  A.  for  life,  Example, 
and  after  his  decease  to  B.,  gives  to  B.  a  mere  life 
interest  in  remainder  expectant  on  the  decease  of  A.  {lo) ; 

(o)  Pollock   V.    Pollock,  L.    R.,  Beav.  558  ;  affirmeil,   nom.  Hoarc 

18  Eq.  329.  v.  Bijng,   10  CI.   &  Fin.  508  ;  Re 

(p)  See  Principles  of  the  Law  Percy,   24  Ch.    D.  616  ;   see  also 

of  Real  Property,  36,  13th  ed. ;  37,  Re  Johnston,  CockereU  v.  Earl  of 

14th  ed.;  57,  15th  ed.;  53, 16th  ed.  Essex,  26  Ch.  D.  538. 

[q)  Fearne,   Cont.    Kem.     461  ;  {t)  Principles   of  the    Law    of 

463  ;    Doncastcr  v.   Doncaster,    3  Real  Property,  19,  146,  13th  ed.  ; 

Kay  &  J.  26.  20,  150,  14th  ed.  ;  24,   175,   15th 

(r)  2  Jarm.   Wills,   ch.   44,  p.  ed.  ;  23,  170,  16th  ed. 

534,  3rd  ed.  ;  562,  4th  ed.  {ic)  Goodtitle  d.  Richards  v.  Ed- 
is)  Byng  v.    Lord  Strafford,  5  momls,  7  T.  Rep.  635. 
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unless  indeed  the  gift  be  by  will  under  the  Act  for  the 
amendment  of  the  laws  with  respect  to  wills  {x).  But 
a  gilt  of  personal  property  to  A.  for  life,  and  after  his 
decease  to  B.,  gives  to  B.  a  vested  equitable  interest  in 
the  corpus  or  body  of  the  fund,  to  which  he  becomes 
absolutely  entitled,  subject  only  to  A.'s  life  interest ; 
and  the  circumstance  of  B.'s  dyhig  in  the  lifetime  of  A. 
Avould  be  immaterial  (v/).j 


Use  of  the  It  is  true  that  in  deeds  and  other  legal  instruments  it 

words  "exe-    •    ^^s^al  j-q  transfer  personal  estate  absolutely,  by  the  use 
cutors,  ad-  ^  .    .  .  „ 

ininistiators,  of  the  words  "executors,  administrators  and  assigns, 
and  assigns."  ^^  ^.^^^  estate  is  conveyed  to  a  man,  his  heirs  and  as- 
signs (s),  so  personal  j^roperty  is  assigned  to  him,  his 
executors,  administrators  and  assigns.  The  executor  or 
administrator  is,  as  we  shall  see,  the  person  who  becomes 
legally  entitled  to  a  man's  personal  estate  after  his  de- 
cease ;  in  the  same  manner  that  a  man's  heir  or  assign 
becomes  entitled  to  his  real  property.  But  the  analogy 
extends  no  further.  There  is  no  necessity  for  the  use 
of  these  terms  (a)  as  there  is  for  the  employment  of  the 
word  "  heirs  "  (s).  These  terms,  however,  are  constantly 
employed  in  conveyancing  as  words  of  limitation  of  an 
absolute  interest ;  and  a  rule  has  sprung  up  with  respect 
to  their  construction  similar  to  the  rule  in  Shelley's  case, 
by  which  the  word  "  heirs,"  when  following  a  life  estate 
given  to  the  ancestor,  is  merely  a  word  of  limitation, 
giving  to  such  ancestor  an  estate  in  fee  (6).  Thus,  if 
money  or  stock  be  settled  in  trust  for  A.  for  life,  and 
after  his  decease  in  trust  for  his  executors,  adminis- 
trators  and   assigns,  A.  will  be  simply  entitled  abso- 


Eule  in  Shel- 
ley's case. 


{x)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  28. 

iu)  Hcnyon  v.  Maddison,  2  Bro. 
C.  C.  75. 

{z)  See  Principles  of  the  Law 
of  Real  Property,  146,  ISth  ed.  ; 
150, 151, 14th  ed.  ;  176,  15th  ed.; 
171,  16th  ed. 


(a)  Elliott  V.  Davenport,  1  P. 
Wins.  84.  See  Earl  of  Lonsdale 
V.  Countess  of  Bcrchtoldt,  Kay, 
646. 

{h)  See  Principles  of  the  Law 
of  Ileal  Pro])erty,  258,  13th  ed.  ; 
270,  14th  ed.  ;  303,  15th  ed.  ; 
294,  16th  ed. 


OF   SETTLEMENTS   OF  PERSONAL  PROPERTY.  349 

lately  (c) ;  in  the  same  manner  as  the  gift  of  lands  to  A. 
foi'  his  life,  with  remainder  to  his  heirs  and  assigns, 
gives  him  an  estate  in  fee  simple.  But  as  the  rule,  so 
far  as  it  applies  to  personal  property,  is  not  founded  on 
the  same  strict  principle  as  the  rule  in  Shelley's  case,  a 
gift  of  such  property  to  the  executors  or  administrators 
(not  adding  assigns)  of  a  person  who  has  taken  a  pre- 
vious life  interest  is  sometimes  construed  as  giving  him 
no  further  interest  in  such  property  (d) ;  whilst,  under 
the  same  circumstances,  the  word  "  heirs  "  in  a  gift  of 
real  estate  would  have  given  him  the  fee  simple. 

As  no  estates  can  subsist  in  personal   property,  it  Rules  as  to 

follows  that  the  rules,  on  which  contingent  remainders  l;°!i,\-!,^f'!.,  a^ 

in  freehold  lands  depend  for  their  existence,  have  never  "ot  apply  to 

had  any  application  to   contingent  dispositions  of  per-  dispositions  of 

sonal  property.     Such  dispositions  partake  rather  of  the  pei'sonal 
•     1  -1  1  n  1      •  1     1  -r  •        pioperty. 

indestructible  nature  of  executory  devises  and  shifting 

uses.  Thus  a  gift  of  lands  to  A.  for  his  life,  and  after 
his  decease  to  such  sou  of  A.  as  shall  first  attain  the 
age  of  twenty-one  years,  creates  a  contingent  remainder; 
which,  before  the  passing  of  the  Act  to  amend  the  law 
as  to  contingent  remainders  (e),  would  have  failed 
in  the  event  of  no  son  of  A.  having  attained  the  pre- 
scribed age  at  the  time  of  his  decease  (/).  The  reason 
of  this  failure  depended  on  the  ancient  rule,  that  there 
must  always  be  some  defined  owner  of  the  feudal  pos- 
session ;  and,  consequently,  between  the  time  of  the 
death  of  A.  and   the   time   of  his  son's  attaining  the 

(c)  Co.   Litt.  54  b;   Ramcs  v.  Parrott,  Y.-C.  W.,  Law  Rep.,  3 

Hames,  2  Keen,  646  ;   Grafflcy  v.  Eq.  328. 

Humpage,  1  Beav.  46  ;  Howell  v.  [c)  Stat.  40  &  41  Vict.   c.   33  ; 

Gaylcr,   5  Beav.   157  ;  Mcryon  v.  Principles   of  the   Law'    of    Real 

Coilett,   8  Beav.   386  ;    Morris  v.  Property,    273,    13th   eel.  ;    285, 

Howes,  iYi&VQ,Z^^;  Mackenzie  Y.  14th   ed.  ;    320,    15th   ed.  ;    311, 

Mackenzie,  3  Mac.  &  Gord.  559.  16th  ed. 

{d)    Wallis  V.    Taylor,    8  Sim.  (/)  Fcstinc/  v.  Allen,  12  llee.  & 

241  ;  see  1   Beav.  52  ;  Daniel  v.  Wels.  279  ;  5  Hare,  573  ;  Holmes 

Dudley,  1  Phi.  1  ;  Attorney-Gene-  r.   Prcscott,    Y.-C.   "\Y.,    10  Jur., 

ral  V.  Malkin,  2  Phi.  64  ;  Alger  v,  N.  S.  507  ;   12  AV.  R.  636. 
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a^e  of  twenty-one  years,  some  owner  of  the  freehold 
ouf^lit  to  have  been  appointed,  in -whom  the  feudal  pos- 
session might  continue  (g).  Personal  property,  how- 
ever, has  evidently  nothing  to  do  with  these  feudal  rules 
relating  to  possession.  If,  therefore,  a  gift  be  made  of 
personal  property  to  trustees,  in  trust  for  A.  for  his  life, 
and  after  his  decease,  in  trust  for  such  son  of  A.  as  shall 
first  attain  the  age  of  twenty-one  years  ;  or  if  a  term 
of  years  be  bequeathed  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-one  years  ;  it  will  be  immaterial  whether  or  not 
the  son  attain  the  age  of  twenty-one  years  in  the  lifetime 
of  his  father.  On  his  attaining  that  age,  he  will  become 
entitled  quite  independently  of  his  father's  interest.  His 
ownership  will  spring  uj),  as  it  were,  on  the  given  event 
of  his  attaining  the  age.  But  as  the  indestructible  nature 
of  these  future  dispositions  of  personal  estate  might  lead 
to  trusts  of  indefinite  duration,  the  rule  of  perpetuities, 
which  confines  executory  interests  within  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards,  with  a  further 
allowance  for  the  time  of  gestation,  should  it  exist  (li), 
Eestraiiit  on  applies  equally  to  personal  as  to  real  estate.  And  the 
accumulation,  fuj-^j-^gj.  restriction  on  the  accumulation  of  income  im- 
posed by  the  Thellusson  Act  (i),  applies  to  trusts  for 
the  accumi;lation  of  the  income  of  personal  estate  a& 
well  as  real. 


Limit  to 
future  (lis 
positions. 


Powers,  Equitable  interests  in  personal  property  of  a  future 

kind  may  be  created  through  the  instrumentality  of 
powers,  in  a  similar  manner,  and  to  the  same  extent,  as 
future  estates  in  land  {j).  Thus  stock  in  the  funds  may 
be  vested  in  trustees  upon  such  trusts  as  B.  shall  by  any 


[g)  Ante,  p.  349,  n.  (<?). 

(A)  Principles  of  the  Law  of  Eeal 
Property,  319,  13tli  ed. ;  331,  14th 
ed.  ;  36S,  15th  ed. ;  359,  16th  cd. 

(r)  Stat.  39  &  40  Geo.  IIL  c. 
98  ;  Principles  of  the  Law  of  Eeal 


Property,  322,  13th  eJ.;  334,  14th 
ed.  ;  372,  15th  ed. ;  362,  16th  ed. 
{j)  See  Principles  of  the  Law 
of  Eeal  Property,  296,  13th  ed.  ; 
308,  14th  ed.  ;"  343,  15th  ed.  ;. 
333,  16th  ed. 
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deed  or  by  liis  will  appoint,  and,  in  default  of  and  until 

any  such  appointment,  in  trust  for  C,  or  upon  any  other 

trusts.    Here  C.  will  have  a  vested  interest  in  the  stock, 

subject  to  be  divested  or  destroyed  by  B.'s  exercising  his 

power  of  appointment ;  and  B.,  though  not  owner  of  the 

stock,  has  power  to  dispose  of  it  by  deed  or  will,  and 

may  if  he  please  appoint  to  himself;  in  which  case  the 

trustees  will  be  bound  to  transfer  it  to  him.     If  the 

power  should  not  be  exercised  by  B.,  C.  will  then  be 

entitled  absolutely  ;  and  will  not,  as  was  formerly  the 

case  with    respect  to  landed    property,  be  subject    to 

judgment  debts,  incurred  by  B.  (Ic),  or  to  any  other  of 

his  debts.     But  if  B.  should  exercise  his  power  by  deed  If  power  is 

without  valuable  consideration,  or  by  will,  in  favour  of  ^^Ythout 

a  third  person,  the  stock  so  appointed  would  be  con-  valuable  con- 

Sill  CTclt  1011 

sidered  in  equity  as  part  of  the  assets  of  B.  the  ap-  t^g  property 
pointor,  and  would  be  subject  to  the  demands  of  his  gPf"ect*to  '^ 
creditors  in  preference  to  the  claim  of  the  appointee  (I),  debts  of 

appointor. 
In  case  of  bankruptcy,  it  was  provided  by  the  former  Bankruptcy. 
Acts  (m)  that  all  powers  vested  in  the  bankrupt,  which 
he  might  legally  execute  for  his  own  benefit  (except 
the  right  of  nomination  to  any  vacant  ecclesiastical 
benefice),  might  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors  in  the  same  manner  as  the  bank- 
rupt might  have  executed  the  same.  Under  the  Bank- 
ruptcy Act,  1869,  such  powers  might  be  exercised  by 
the  trustee  for  the  creditors  {n).  And  such  powers  may 
be  so  exercised  by  the  trustee  in  bankruptcy  under  the 
Bankruptcy  Act,  1883,  as  we  have  seen  (o). 

{I:)  See  Principles  of  the  Law  s.  147,  repealing  stat.  6  Geo.  lY. 

of  Real  Property,  296,  13th  ed.  ;  c.    16,  s.  77,  to  the  same  effect, 

308,    14th   ed.  ;    344,    15th   ed.  ;  and  now  repealed  by  stat.  32  &  33 

334,  16th  ed.  '  "Vict.  c.  83.     See  ante,  p.  196. 

(/)  Lassclls    V.    C'ormvallis,    2  (»)  Stat.  32  &  33  Vict.  c.  71, 

Yern.  465  ;  Bainton  v.   Ward,  2  ss.  15,  par.  (4) ;  25,  par.  (5).     See 

Atk.   172.      The  doctrine  applies  ante,  p.  197. 
also  to  appointments  of  real  estate.  (o)  See  stat.   46  &  47  Yict.  c. 

See  Fleming  v.  Buchanan,  3  De  52,  ss.  44,  54,  56,  168;  ank,  pp. 

Gex,  M.  &  G.  976.  202,  203,  207. 

(?;i)  Stat.  12  &  13  Vict.  c.  106, 
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Hull's 
U'S])i'ctin{? 
])o\vers  o\'er 
n-iil  estate 
apply  to 
powers  over 
]ii'rsoiial 
property. 


The  rules  respecting  the  necessity  of  a  compliance 
Avilli  the  terms  and  formalities  of  the  power  (p),  and  the 
relief  afforded  by  the  Court  on  the  defective  exercise  of 
a  power  (q),  apply  as  well  to  personal  as  to  real  property. 
Powers  over  personal  estate  may  also  be  exercised  by 
Avomen,  without  their  husbands'  consent,  and  also  in 
favour  of  their  husbands,  in  the  same  manner  as  powers 
over  land  (r),  independently  of  the  provisions  of  the 
Married  Women's  Property  Act,  1882  (s)  ;  and  the 
provision  of  the  recent  Wills  Act,  which  requires  wills 
made  in  exercise  of  powers  to  be  executed  and  attested 
like  all  other  wills  {t),  applies  equally  to  powders  over 
personal  estate.  A  general  bequest  of  personal  estate 
will  also  now  include  any  personal  estate  whieh  the 
testator  may  have  only  a  power  to  appoint  as  he  may 
think  fit,  in  the  same  manner  as  a  general  devise  of 
real  estate  will  comprise  real  estate  subject  to  any  such 
power  (it). 


Appointment 
of  (■liildreu's 
portions. 


A  frequent  instance  of  the  employment  of  a  power 
over  personalty  occurs  in  the  case  of  children's  portions, 
Avhich  are  usually  settled  on  all  the  children  equally, 
subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner.  When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  from  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.  Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorize  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  Avas  held 


(p)  See  Principles  of  tlie 

Law 

(s)  Stat.   45  &  46  Yict.   c 

.  75, 

of  Real  Property,  298,  13th  ed.  ; 

s.  1,  sub-s.  1.    See  Williams's 

Con- 

310,   14tli  ed.  ;    345,    15th 

ed.  ; 

veyancing  Statutes.  373, 383— 

-386. 

335,  16th  ed. 

{t)  See  Principles   of  the 

Law 

(7)  Hid.  300,    13th  ed.  ; 

312, 

of  Real  Property,  301,   13th 

ed.  ; 

14th  ed. ;   347,   15th   ed.  ; 

337, 

313,   14th  ed.  ;    348,    15th 

ed.  ; 

16th  ed. 

338,  16th  ed. 

(;■)  Ibid.  30-2,    13th   ed.  ; 

314, 

(w)  Ibid.  304,  13th  ed.  ; 

316, 

14th  ed.  ;    349,    15th  ed.  ; 

339, 

14th   ed.  ;    351,   ]5th   ed.  ; 

341, 

16th  ed. 

16th  ed. 
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by  tlic  Court  of  Chancery,  as  a  rule  of  equity,  that  each 
child  ought  to  have  a  substantial  share ;  and  an  appoint- 
ment to  any  child  of  a  very  small  share  was  called  an 
illusory  appointment,  and  was  held  void  {x).     But  this  Illusory  ap- 
doctrine  having  given  rise  to  difiticulties  and  family  dis-  ^'"'  ^ 
putes,  from  the  uncertainty  of  the  question  what  was 

too  small  or  what  a  sufficient  share,  the  meddlesome  The  doctriiu- 
,         .  „  .  ,1  .  .    ,  •      .1  TDork    of  eqiiitv  now 

doctrme  of  equity  on  this  point  was,  m  the  year  lh-3U,  abolishcil. 

abolished  by  Act  of  Parliament  {y) ;  and  now  the  ap- 
pointment of  any  share,  however  small,  cannot  be  set 
aside  on  the  ground  of  its  being  illusory.  The  Act 
extends,  as  did  the  doctrine,  to  real  estate  as  well  as 
personal ;  but  landed  property  is,  from  its  nature,  seldom 
cut  up  into  little  portions. 

Although  no  appointment  was,  since  this  Act,  void  Exclusive  ap- 
for  being  illusory,  yet  where  an  exclusive  appointment  wheavoia. 
was  not  authorized,  any  appointment,   by  which    any 
object  of  the  power  would  be  entirely  excluded,  was 
until  recently   still  void.     Thus,  if  1,000^.  were  given 
to  A.,  B.,  and  C.  in  such  shares  as  their  father  should 
appoint,  and  in  default  of  appointment  to  them  equally, 
an  appointment  of  900^.  to  A.  would  have  been  good, 
as  lOOi.  would  remain  to  be  equally  divided  between 
the  three  (0),  of  which  B.  and  C.  would  get  each  one- 
third  («).      But  a  subsequent  appointment  of  the  re- 
maining 100^.  to  B.  would  have  been  void,  as  altogether 
excluding  G,  who  was  equally  an  object  of  the  power  (6). 
This,  however,  has  now  been  altered  by  a  recent  sta-  New  enact- 
tute  (c),  which  enacts  {jl),  that  no  appointment,  which 


(,r)  1  Sugd.   Pow.  56S  et  scq.  ;  14  Beav.  143.    See  Foster  v.  Caut- 

449,  8th  ed.  ;  Chance  on  Powers,  hy,  6  De  Gex,  M.  &  G.  55  ;  Bui- 

396  ct  scq.  ted  V.    Plummcr,    L.   R.    6   Ch. 

{U)  Stat.  11  Geo.  IV.  &  1  Will.  160. 

IV.  c.  46,  16th  July,  1830.  {b)  2  Ves.  jun.  355. 

(:;)    Young    v.    Watcrpark,    13  (c)  Stat.    37  &  38  Vict.  c.  37, 

Sim.  202.  passed  30th  of  July,  1874. 

(a)   Wilson  V.  PiggoU,  2  Ves.  [d)  Sect.  1. 
jun.  351  ;   JFombuxU  v.  Hanrott, 

W.P.P.  A  A 
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after  the  passing  of  tlio  Act  sliall  be  made  in  exercise  of 
any  power  to  appoint  any  property,  real  or  personal, 
amongst  several  o])jucts,  shall  be  invalid  at  law  or  in 
eqnity  on  the  ground  that  any  object  of  such  power  has 
been  altogether  excluded  ;  but  every  such  appointment 
shall  be  valid  and  effectual,  notwithstanding  that  any 
one  or  more  of  the  objects  shall   not   tliereby,  or  in 
default  of  appointment,  take  a  share  or  shares  of  the 
property  subject    to    such   power.      Provided  (e),    that 
nothing  in  the  Act  contained  shall  prejudice  or  affect 
any  provision   in   any  deed,  will  or  other  instrument 
creatine-  any  power,  which  shall  declare  the  amount  or 
the  share  or  shares  from  which  no  object  of  the  power 
shall  be  excluded,  or  some  one  or  more  object  or  objects 
of  the  power  shall  not  be  excluded.     It  is  customary, 
however,  in  modern  settlements  to  give   to  parents  a 
power  of  appointment  in  favour  of  any  one  or  more  of 
the  children  exclusively  of  the  others.     And  in  order 
that  those,  to  Avhom  appointments  have   been  made, 
should  not  obtain  more  than  may  have  been  intended 
for  them,  it  is  generally  provided  that  no  child  taking 
any  share  of  the  fund  under  any  appointment  shall  be 
entitled  to  any  share  in  the  part  unappointed  without 
llotclipot.        bringing  his  or  her  share  into  hotchpot,  and  accounting 
for  the  same  accordingly.     Under  such  a  provision.  A., 
in  the  instance  above  given,  would  not  be  entitled  to  any 
share  in  the  lOOL  unappointed,  without  also  agreeing 
to  a  like  division  of  his  900^.  amongst  himself  and  the 
others.     The  clause  of  hotchpot  operates  favourably  to 
the  representatives  of  those  children  who  may  happen 
to  die  before  any  appointment  shall  have  been  made  to 
Xo  appoiut-     them.     For  when  a  power  is  given  to  appoint  amongst 
Inadeto^exe-    children,  no  appointment  can  be  made  to  the  executors 
-;utovs  or  u<l-    or  administrators  of  those  who  may  have  died  (/) ;  so 

(e)  Sect.  2.  Bkkett.s  v.  Loftus,  4  Yon.  &  Coll. 

(/)   Boyle    V.    The   Bishop    of      519. 
Peterborough,    1  A'es.    juu.    299  ; 
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that  such  executors  or  adnnuistrators  cannot  possibly  iniuistnuors 
take  more  than  the  ahquot  part  given  to  the  deceased  oi^jcct.^. 
cliikl  in  default  of  any  appointment ;  Avhilst  they  may 
be  partially  or  totally  excluded  even  from  that  by  a 
partial  or  complete  exercise  of  the  power  of  appoint- 
ment in  favour  of  the  surviving  children,  or  even  of  a 
single  survivor.  When  the  appointment  is  partial  only, 
the  executors  or  administrator  of  a  deceased  child  wilK 
under  the  hotchpot  clause,  divide  the  fund  unappointed 
■with  the  other  children,  to  Avhom  no  appointment  may 
have  been  made ;  whereas,  without  such  a  clause,  the 
children  to  whom  appointments  may  have  been  made 
would  be  equally  entitled  to  participate  in  the  part  un- 
appointed ([/). 

When  a  power  is  given  to  appoint  property  amongst  Appointment 
a  particular  class,  no  portion  of  the  fund  can   be   ap-  class." 
pointed  in  favour  of  any  person  who  is  not  a  member 
of  that  class  ;  and  any  appointment  to  such  person  will 
accordingly  be  void.     Thus,  if  the  power  be  to  appoint  Children, 
the  property  to  all  or  any  of  the  dt'ddreii  of  the  ap- 
pointor in  such  manner  as  he  may  think  fit,  no  interest 
in  the  property  can  be  appointed   to  any  grandcli  /Id 
of  the  appointor ;  for  a  grandchild  is  not  an  object  of 
the  power  (h).     So  if  the  power  be  to  appoint  amongst  Nopliew.s. 
nephews    or   grandnephews,  those  only  can  take  any 
shares  who  answer  that  description  (i).      Again,  if  the  Younger 
power  be  to  appoint  portions  amongst  younger  children, 
nothing  can  be  taken  by  a  younger   son  who  after- 
wards becomes  the  eldest  by  the  decease  of  his  elder 
brother  (k)  ;  although  if  he  should  have  actually  received 

(g)   Wilson  v.  Piggott,   2  Yes.  {I)  Falhicr   \.    Butler,    Amb. 

inn.  351  ;    Wombwcll  v.  Hanrott,  51 -i  ;  Waring  v.  Lcc,  8  Beav.  247. 

14     Qaxv.     143;      JValmshj/     v.  (k)  Chaclwkl-v.  Dolcriian,Yern. 

Vaughan,   1    Do    Gex    &    Jones,  .o28  ;  Lord  Teyaham  v.    Webb,  2 

114.  Yes.  sen.  198  ;   Gray  v.  Earl  of 

{h)  Alexander  V.  Alexander,  2  Limerick,  21)6  Gex  &  Smnh,  Z7(K 

Yes.  sen.  640  ;  Bristoio  v.   Warde,  See    Sandcman  v.    MacLxn-.ie,    1 

2  Yes.  jnn.  336.  John.  &  H.  613. 

A  A   2 
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any  .share  in  the  money  whilst  a  younger  son,  he  will 
nut  be  obliged  to  refund  it  on  becoming  the  eldest  (I). 
'J'he  word  "younger,"  however,  is  not,  in  parental  pro- 
visions (m),  taken  literally,  but  as  meaning  any  child 
who  may  not  be  entitled  to  the  family  estate.  There- 
fore a  daughter,  who  may  be  the  eldest  child,  would  be 
considered  as  a  proper  object  of  a  power  to  appoint 
amongst  the  younger  children,  whilst  her  younger 
brother,  being  the  eldest  son  entitled  to  the  family 
estate,  would  not  be  allowed  to  participate  (n).  And  in 
the  same  manner  a  second  son  becoming  the  eldest,  but 
not  obtaining  the  family  estate,  would  be  allowed  a 
ChMni  ventre  share  (o).  A  power  to  appoint  amongst  children  living 
at  their  father's  decease  includes  a  child  en  ventre  sa 
mere  {li). 


sa  mire. 


Wliun  an  ap- 
jiointineut  U> 
the  issue  of 
a  child  is 

"00(1. 


In  some  cases  where  the  power  only  authorizes  an 
appointment  amongst  children,  an  appointment  in  favour 
of  the  issue  of  a  child  may  be  sustained  as  being,  in 
effect,  first  an  appointment  to  the  child,  and  then  an  as- 
signment by  such  child  in  favour  of  his  issue  {q).  But 
this  of  course  can  only  be  done  when  the  child  is  of  age, 
and  is  a  party  to  and  executes  the  deed  by  which  the 
appointment  is  made.  And  the  more  regular  plan  in 
such  cases  is,  for  the  father  first  to  make  the  appoint- 
ment in  favour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 


Appaintment       An  appointment  by  a  father  in  favour  of  his  child,  in 


(/)  2  Sugd.  Pow.  293  ;  680,  8th 
cd. 

{m)  Hall  V.  Reioer,  Aiiib.  203  ; 
Lijddon  V.  Ellison,  19  Beav.  565. 

ill)  Pierson  v.  Garnet,  2  Bro.  C. 
C.  38  ;  Heneage  v.  Himlokc,  2  Atk. 
456  ;  Beale  v.  Bcalc,  1  P.  Wms. 
2i4. 

(o)  Spencer  v.  Spencer,  8  Sim. 
87  ;  Maco'ubrey  v.  Jones,  2  Kay  & 


J.  684  ;  Sing  v.  Leslie,  2  Hera.  & 
Idil.  68. 

( 2^)  Beale  v.  Beale,  1  T.  "Wms. 
244. 

(q)  Routleclge  v.  JDorril,  2  Ves. 
jun.  357  ;  TFest  v.  Berney,  1  Russ. 
&  My.  431,  439;  Golcls-micl  v. 
Goldsmid,  2  Hare,  187  ;  Limbard 
V.  Grote,  1  Mylne  &  Keen,  1. 
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exercise  of  a  power  for  that  purpose,  ought  to  be  made  i)y  a  lather 
for  the  benefit  of  the  child  who  is  the  object  of  the  pro-  Jor  hi'^^owiT 
vision,  and  not  indirectly  for  tlie  benefit  of  the   father  benefit. 
who  makes  the  appointment,  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  Ijargain  Fraud  on  tin- 
for  or  even  with  a  view  to  the  benefit  of  the  upjiointor,  ''° 
or  of  any  other  person  than  one   of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  frau^l 
on  the  j)ower  and  will  be  void  (r).     But  when  there  is 
no  evidence  that  the  appointment  is  made  under  a  bar- 
gain for  the  benefit  of  the  father,  although  there  may 
be  strong  suspicion  that  such  is  the  case,  the  appoint- 
ment cannot  be  set  aside  (s).     Powers  of  appointment 
amongst  children  usually  enable  the  parent  to  fix  the 
age  or  time  at  which  the  fund  appointed  shall  vest  in 
any  child.     But,  on  the  principle  just  stated,  a  father 
will  not  be  allowed  to  make  an  immediate  appointment 
to  an  infant  child,  for  the  sake  of  becoming  himself 
entitled  to  the  fund  appointed,  as  the  child's  personal 
representative  in    the  event   of   its    decease  (t).       An 
appointment  to   an   infant  is   not,  however,  necessarily 
void  on   account   of  the  circumstance  that  the  father 
who  has  made  the  appointment,  will  become  entitled 
to  the  property  appointed   in  the  event  of  the  child's 
decease  (u). 

In  the  exercise  of  powers  of  appointment  amongst  Perpetuity  to 

children,    care  should    be  taken  not  to  posti)one  the  ¥  '^^"^^^^.^  "^ 
'  _  _  _    J^        ^  the  exercise 

vesting  of  their  shares  to   a  period  which  may  exceed  of  powers. 

(?•)  Dauhcney    v.    Cockhurn,    1  Jones  &  Lat.   393  ;  Caoqilxll   v. 

Meriv.  626  ;  Fcdmer  v.   ir/iccler,  Home,  1  You.  &  Coll.  N.  C.  664. 

2  Ball  &  Beatt}',  18  ;  Jackson  v.  {t)  Cunynghamc  v.  Thurloic,  1 

Jackson,   1    Dru.   91;    Thvnipsoii  Russ.  &M.  436;  Lord  SandickKs 

V.  Sim2)son,  2  Jones  &  Lat.  110  ;  case,  cited  11  Ves.   479  ;    Gee  v. 

ToplmmY.  Duhc  of  Portland,  1  Do  Chirney,  2  Coll.  486. 

Gex,  Jones  &  Smith,  517;  11  H.  (u)  Butcher  v.  Jackson,  14  Sim. 

of  L.  Rep.  32  ;  Pryor  v.  Pryor,  2  444;  Fcarony.  Dcsbrisay,\i  iieav. 

De  Gex,  J.  &  S.  205.  635  ;  Henty  v.    JFrcy,  21  Ch.  ]\ 

(s)  McQueen   v.    Farquhar,    11  332. 
Ves.  467  ;  Hamiltonv.  Kirican,  2 
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tliL'  liiiiiis  allowed  by  tlic  luw  of  perpetuity  (.r).  When 
the  power  of  appointment  is  a  general  power,  enabling 
tlic  appointor  to  make  a  disposition  in  favour  of  any 
object  he  may  please,  the  property  is  evidently  not  tied 
up  so  long  as  such  a  power  exists  over  it ;  and  neither 
tlie  reason  nor  the  rule  which  forbids  a  perpetuity  has 
any  application  till  some  settlement  is  made  in  exercise 
of  such  a  power.  In  such  a  case,  therefore,  the  limits 
of  perpetuity  commence  from  the  time  of  the  appoint- 
ment {y).  But  where  the  power  of  appointment  is  to  be 
exercised  only  in  favour  of  a  particular  class  of  objects, 
the  property  subject  to  the  power  is  evidently  already 
tied  up  in  favour  of  that  class.  The  limits  of  perpetuity 
are  therefore  in  this  case  to  be  reckoned,  not  from  the 
time  of  the  exercise  of  the  power,  but  from  the  date  of 
its  creation.  The  interests  given  by  the  power  must,  for 
.  this  purpose,  be  regarded  as  if  they  had  been  inserted 
in  the  settlement  by  which  the  power  was  created  ;  and 
if  such  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 
given  in  exercise  of  the  power  (s).  Thus  a  person 
having  a  general  power  of  appointment  by  will  over  a 
fund,  may  by  his  will  appoint  a  share  of  it  in  favour  of 
any  unborn  child  of  his  own,  to  be  vested  in  such  child 
on  his  attaining  the  age  of  twenty- three  years.  The 
limit  of  perpetuities  is  reckoned  from  the  time  of  the 
appointment,  which  in  this  case  is  the  death  of  the 
appointor,  when  his  will  begins  to  take  effect.  The 
child  must  necessarily  then  be  born,  or  en  ventre  sa 
mere,  and  the  child's  life  is  accordingly  the  life  then  in 
being  within  which  the  share  must  necessarily  vest. 
But  if  by  a  marriage  settlement  a  fund  be  settled  in 
trust  for  the  father  for  his  life,  and  after  his  decease  in 


(•i;)  See  ante,  p.  350.  [z)  Co.  Litt.   271  1),  ii.  (1),  vii. 

(//)  1  Sugd.  Pow.  249,  495  ;  39?,  2  ;  1  Siigd.   Pow.   498  ;  396,    Sth 

Stli  ed.  ;  ilous  v.  Jackson,  29  Ch.  ed.  ;  Routlcdgc  v.  Dorril,  2  Yea. 

D.  521.  jun.  357. 
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trust  for  the  cliildren,  in  sucli  .shares  as  he  shall  appoint 
by  his  will,  he  cannot  make  an  appointment  in  favour 
of  any  unborn  child,  to  be  vested  on  his  attaining  the 
age  of  twenty-three  years.  For  in  this  case  the  limit 
of  perj^etuities  counts  from  the  date  of  the  settlement, 
when  the  property  was  first  tied  up  for  the  benefit  of 
the  cliildren  ;  and  this  limit  would  be  exceeded  if  the 
child  should  not  attain  the  given  ago  within  twenty-one 
years  after  the  decease  of  the  father,  who  was  the  life 
in  being  at  the  date  of  the  settlement.  And  the  rule 
is,  that  every  limitation  which  may  exceed  in  duration 
a  life  or  lives  in  being,  and  twenty-one  years  afterwards 
(allowing  for  the  period  of  actual  gestation),  is  void  as 
tending  to  a  perpetuity  (a). 


When  personal  property  is  directed  to  be  paid  to  any  The  Courts 

lean  to  y 

interests. 


persons  at  a  future  time,  the  leaning  of  the  Courts  is  l'^^^  ^^  ^•estea 


always  in  favour  of  vested  interests ;  that  is  to  say,  the 
Courts  lean  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.  Thus  if 
a  legacy  be  given  to  a  person  to  be  payable  when  he 
attains  the  age  of  twenty-one  years,  the  legacy  is  con- 
sidered to  be  immediately  vested,  and  wall  accordingl}^ 
be  pa3'able  to  the  administrator  of  the  legatee  in  case  he 
should  die  under  age  (b).  So  if  personal  estate  be  settled 
in  trust  for  A.  for  life,  and  after  his  decease  for  all  his 
children  in  equal  shares,  each  of  his  children  will  be 
entitled  to  a  share,  whether  such  child  survive  his 
parent  or  not,  and  although  such  child  should  die  in 
infancy  (c).  If,  however,  the  property  should  consist  Vesting  of 
of  money  charged  on  land  or  other  real  estate,  such  as  P°i'^^°"'^ 

•^  "  _  I  charged  on 

the  portions  of  younger  children  when  the  family  estate  Umd. 

(a)  See  Principles  of  the  Law  of  Litt.  237  a,  note  (1). 

Real  Propert)',  320,  13th  cd. ;  332,  [c]  Skry  v.  Barnes,  3  ]\[er.  335  ; 

14th   ed.  ;    369,   15th   ed.  ;    359,  Tcinjyh'tonx.  Warrington,  \2>^\m. 

16th  ed.  267.     See   Swallow  v.   Bums,    1 

\l>)  -1  Black.   Comm.  513  ;  Co.  Kay  &  John.  417. 
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is  entailed  on  tlie  oldest  son,  the  rule  is  different ;  and 
if  any  of  the  children  should  die  before  the  time  when 
his  or  her  portion  becomes  payable,  it  will,  in  the 
absence  of  special  provision  to  the  contrary,  sink  into 
the  land  for  the  benefit  of  the  estate  {(1). 

Vi-stin;,'  of  in-      In  the  settlement  of  personal  property  upon  children 

t  crests  given    there  are  two  plans,  either  of  which  maybe  adopted 
to  chiklren.  ^  '  .  "^    .  '■ 

Avith  respect  to  the  vesting  of  the  interests  given,     ihe 

one  plan  is,  to  vest  the  interests  of  the  children  in  them 
immediately  as  they  come  into  being,  divesting  from 
each  of  them  proportionate  shares  as  others  are  born, 
and  also  divesting  the  shares  altogether  in  favour  of  the 
others,  in  the  event  of  the  decease  of  an 3^  son  under  age, 
or  of  any  daughter  under  age  and  without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it.  So  far  as  the  corpus  of  the  fund  is  concerned, 
the  result  of  each  of  these  plans  is  the  same,  the  property 
being  ultimately  divided  only  amongst  those  children 
who,  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the 
first  case,  the  income  belongs  to  the  children  whilst 
under  age  ;  but  in  the  second,  no  interest  either  in  the 
income  or  in  the  principal  is  given  during  minority,  or, 
ill  the  case  of  daughters,  until  marriage  under  age. 
Mainteuanco  111  the  first  case,  therefore,  if  the  father  be  dead,  the 
tion.  ^  '"  income  will  be  payable  to  the  guardian  of  the  children 
toward  their  maintenance  and  education ;  but  in  the 
second  case,  there  was  formerly  no  provision  for  these 
purposes  in  the  absence  of  express  directions.  Such 
directions,  therefore,  were  in  such  case  always  inserted. 


{d)  Co.  Litt.  237  a,  n.  (1).     See  Evans  v.  Scott,  1  H.   of  L.  Cases, 
43,  57. 
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with  a  provision  for  the  accumulation  of  the  snrphis 
income  by  way  of  increase  of  the  jirincipal.  If,  how- 
ever, the  provision  were  made  by  a  parent,  or  by  a 
person  hi  loco  'parentis  (c),  or  if  the  whole  property 
were  ultimately  to  go  amongst  the  children  (/),  or  if 
the  persons  entitled,  in  the  event  of  the  children  not 
living  to  attain  vested  interests,  should  agree  (;/), 
the  Court  would  direct  the  income  to  be  applied  for 
the  children's  maintenance  in  the  absence  of  sufficient 
provision  for  that  purpose,  and  even  in  the  face  of  an 
express  direction  to  accumulate  the  income  (h).  And  New  emiet- 
the  Conveyancing  and  Law  of  Property  Act,  1881  (i),  iSteuanre. 
now  provides : — 

(Sect.  43,  siib-s.  1)  AYhere  any  property  is  held  by  trustees  in 
trust  for  an  infant,  either  for  life,  or  for  any  greater  interest, 
and  whether  absolutely,  or  contingently  on  his  attaining  the  age 
of  twenty-one  years,  or  on  the  occurrence  of  any  event  before 
his  attaining  that  age,  the  trustees  may,  at  their  sole  discretion, 
pay  to  the  infant's  parent  or  guardian  (if  any),  or  otherwise 
apply  for  or  towards  the  infant's  maintenance,  education  or 
benefit,  the  income  of  that  property,  or  any  part  thereof, 
whether  there  is  any  other  fund  applicable  to  the  same  purjiose, 
or  any  person  bound  by  law  to  provide  for  the  infant's  main- 
tenance or  education,  or  not  (A). 

(Sub-s.  2)  The  trustees  shall  accvimulate  all  the  residue  iif 
that  income  by  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law,  autho- 
rized to  invest  trust  money,  and  shall  hold  those  accumulations 
for  the  benefit  of  the  person  who  ultimately  becomes  entitled  to 
the  property  from  which  the  same  arise  ;  but  so  that  the 
trustees  may  at  any  time,  if  they  think  fit,  apply  those  accumu- 
lations, or  any  part  thereof,  as  if  the  same  were  income  arising 
in  the  then  current  year. 

(Sub-s.  3)  This  section  applies  only  if  and  as  far  as  a  contrary 

(c)    Chambers  v.    Goldwin,    11  523. 

Ves.  l;Marti7iv.  Martin,  L.  11.,  (A)  Grcenwcll  v.   Grecnur/l,   5 

1  E([.  369.  Yes.  194. 

(/)  Haley  v.  Bannister,  4  :\rad.  (0  Stat.  44  &  45  Vict.  c.  41. 

275;   Errat  v.  Barlow,  14  Ves.  See  Williams's  Couveyauciug  Sta- 

202.  tutes,  210—214. 

((/)  Turner  v.  Turner,   4  Sim.  {k)  See  Re  Dickson,  28  Cli.   D. 

430  ;  Cannings  v.  Flower,  7  Sim.  291. 
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Hitcntiitn  is  nut  exi)resse(i  in  the  instrument,  under  wldcli  tlie 
interest  of  the  infant  arises,  and  sliall  Iiave  efiect  sul^ject  to  the 
terms  cf  tliat  instrmnent  and  to  the  provisions  therein  con- 
tained (/). 

(Snb-s.  4)  This  section  applies  whether  that  instrument  comes 
into  operation  before  or  after  the  commencement  of  this  Act  {tii). 

It  is  now  more  usual,  in  the  settlement  of  personal 
property  upon  children,  to  vest  the  interests  given  in 
those  only  who,  being  sons,  attain  the  age  of  twenty- 
one,  or,  being  daughters,  attain  that  age  or  marry  under 
it,  than  to  adopt  the  other  method  of  settlement  before 
explained  (/?).  When  a  fund  is  settled  in  this  way,  and 
so  that,  in  the  event  of  any  child  attaining  a  vested 
interest  in  the  fund,  the  intermediate  income  will  be- 
come divisible  among  the  children  as  well  as  the  prin- 
cipal, it  is  now  sufficient  to  rely  on  the  provisions  of 
the  Act  of  1881  with  regard  to  the  maintenance  of 
infants  (o). 

MaiiitciiaiKu  In  marriage  settlements  a  life  interest  is  usually  and 
theh-^fathcVs"  properly  given  to  the  father  and  mother ;  so  that  no 
lifetime.  provision  is  required  for  the  maintenance  of  the  children 

until  after  the  decease  of  the  survivor.  And  where  life 
interests  are  not  given  to  the  parents,  but  provision  is 
made  for  the  maintenance  of  the  children  durinof  the 
father's  lifetime  out  of  the  settled  fimd,  such  provision 
is  considered  as  primarily  applicable  for  the  maintenance 

(?)  lie  ThaicJicr's  Trusts,  26  Ch.  26,  34  ;  44  &  45  Vict.  c.  41,  s.  71  ; 

D.  426.  Williams's     Conveyancing     Sta- 

{m)  Somewhat    similar    provi-  tutes,    211 — 214  ;   "Hc    Cotton,    1 

sions  with  regard  to  maintenance  Ch.  D.  232  ;  Ee  George,  5  Ch.  D. 

were  made  \>y  an  Act  of  the  year  837. 

1860,    commonly    called    "Lord  [n)   Ante,  j).    360.      See    Wil- 

Cran worth's  Act "  ;  but  these  pro-  Hams  on  Settlements,  160,   162; 

visions    applied    only    to    deeds  Davidson,    Prec.    Conv.,  vol.  iii. 

executed,    and   wills  executed  or  166,  3i-d  ed. 

confirmed  or  revived  by  codicil  {o)  See  Kay,  J.,  Be  Judkins 
executed  after  the  passing  of  the  Trusts,  25  Ch.  D.  743,  747— 74':'. 
Act,  which  took  place  on  the  28th  See  also  He  Cotton,  1  Ch.  D.  2;;2, 
of  August,  1860  ;  and  they  were  decided  on  stat.  23  &  24  Vict.  c. 
repealedby  the  Actof  1881.  See  145,  s.  26  ;  Williams  on  Settle- 
Stats.  23  &  24  Vict.  c.   145,  ss.  nients,  166—168. 
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of  the  cliiklien  accordingly  (j>).  But  the  general  rule  is, 
that  every  father  is  bound  to  maintain  his  children,  if  of 
ability  so  to  do  (q) ;  and  a  provision  contained  in  a  gift 
to  an  infant  child,  for  his  maintenance  and  education, 
will  not  (unless  it  be  hold  by  trustees  who  think  fit  so 
to  do)  be  applied  for  that  purpose  during  his  father's 
lifetime,  if  the  father  is  able  to  maintain  him  in  a  man- 
ner suitable  to  his  condition  and  prospects  (r).  When, 
therefore,  it  is  intended  that  the  income  of  property 
given  to  children  should  be  applied  to  their  maintenance 
iluring  their  father's  lifetime,  without  reference  to  his 
ability  to  maintain  them,  the  application  of  the  income, 
without  reference  to  his  ability,  should  be  expressly  di- 
rected ;  and,  if  such  application  be  so  directed,  the  income 
must  of  course  be  applied  accordingly  (s).  When  two  "When  two 
funds  are  provided  for  the  maintenance  of  an  infant,  it  y'ided  for  ^^^ 
is  frequently  difficult  to  decide  to  which  fund  recourse  maintenance. 
sliould  be  tirst  had.  The  general  rule  is,  that  the  inte- 
rest of  the  infant  determines  the  order  of  application  (t)  ; 
but,  in  order  to  avoid  questions,  it  is  very  desirable,  when 
two  funds  are  provided  for  an  infant's  maintenance,  to 
direct  that  one  of  them  shall  be  in  aid  only  of  the  pro- 
vision afforded  by  the  other.  The  Conveyancing  and  Kew  enact- 
Law  of  Property  Act,  1881,  gives,  as  we  have  seen  (u), 
a  discretion  to  the  trustees  to  apply  the  income  of  the 
infant's  property  for  his  maintenance,  whether  there  be 
any  other  fund  applicable  to  the  same  purpose,  or  any 
person  bound  by  law  to  provide  for  the  infant's  main- 


(j))  Slocl'cji  V.  Stocl'cn,  4  Sim.  (s)  See  Wdhcrcll  v.  Wilson,  1 

152  ;  Mcachcr  v.   Youiuje,   2  My\.  Keen,    SO  ;     White  v.   Graw,  18 

&  K.   490  ;  Ransome  v.  Burgess,  Bear.    571  ;   Broplnj  v.  Bellamy, 

y.-C.  K.,  Law  Hep.,   3   Eq.  773.  L.  1!.,  8  Ch.  798. 

Sec,  Thompson  v.  Griffin,   1  Craig  {t)  Foljamhc  v.  Willonghhy,  2 

&  Phillips,  317.  Sim.  &  Stu.   165;  Lyi/onv.  Lvuxl 

[q)  Aiidrcics   \.   rartinqton,    3  Coventry,  14  Sim.  41  ;  Mai'tin  v. 

Bro.  C.  C.  60.                      '  Martin,  L.  R.,  1  Eq.  369. 

('/•)  Mahcrley  \.  Turton,liY(i&.  («)  Ante,    p.    361.      See    also 

499  ;  Jervoise  v.  Silk,  G.  Cooper,  AVilliams's     Convevaneing     Sta- 

r,2;  Ex 2Mrte  Williams, -2  CollycT,  tutes,  210— 213. 
740. 


Marriea 
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tonanco  or  edufalioii,  or  not.  The  Married  Women's 
Property  Act,  1882  (.r),  now  provides  that  a  married 
W..IIKU1  having  separate  property  shall  be  subject  to  all 
such  liability  for  the  maintenance  of  her  children  and 
gran.lchihlren,  as  the  husband  is  now  by  law  subject  to 
lor  the  maintenance  of  her  children  and  grandchildren  ; 
provided  that  nothing  in  this  Act  shall  relieve  her  hus- 
band from  any  liability  imposed  upon  him  by  law  to 
in:iiiit.iiii  her  childnii  (tr  iirandcliildren. 


iJovcniiiiciit 
wcorities. 


InvMtmont  of  la  .settlements  of  personal  property,  it  has  long  been 
»cttJca  fiuiilv  ^^^^^^j  ^^  ^^Yoxldv  for  the  investment  of  the  fund  settled 
in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  upon  Government  or  real  secu- 
rities in  England  or  Wales,  but  not  in  Ireland  ;  and  at 
the  present  day  investments  in  railway  debentures,  pre- 
ference shares  and  other  securities  yielding  a  larger  in- 
come, are  often  authorized.  Government  securities,  as 
distinguished  from  stocks  or  funds,  seem  to  be  nothing 
else  than  Exchequer  bills,  in  which  trustees  appear  to 
be  justified,  even  without  express  authority,  in  investing 
the  property  for  any  temporary  purpose,  as  during  the 
necessary  delay  in  completing  a  contemplated  mort- 
gage security  (y).  But  where  a  permanent  investment 
is  intended,  a  trust  to  lay  out  money  in  government 
securities  will  not  authorize  the  purchase  of  Exchequer 
Roal  security,  bills  (c).  Real  security  means  the  mortgage  of  real 
estate,  namely,  freeliold  or  copyhold  hereditaments  of 
sufficient  value  (a).     And  if  it   be    desired    that    the 


(a-)  Stat.  45  &  46  Vict.  c.  75, 
s.  21,  extending  the  provisions  of 
Stat.  33  k  34  Vict.  c.  93,  s.  14, 
thereby  repealed. 

(»/)  Matthcics  V.  Brise,  6  Beav. 
239,  244. 

{;)  E.i:  parte  Chaplin,  8  You.  & 
Coll.  397  ;  as  to  the  issue  of  Ex- 
chequer Bills,  sec  Stat.  24  Vict. 
c.  5. 

(a)  See  Stickncy  v.   Scwell,  1 


]\Iy.  &  Cr.  8  ;  PhiUqjson  v.  Gatdj, 
7  Hare,  516;  3Iant  v.  Lcith,  15 
Beav.  524  ;  Drosicr  v.  BnixUm, 
15  Beav.  221 ;  Jessel,  M.  li,,  He 
BoycVs  Settled  Estates,  14  Ch.  ].). 
626,  627.  Turnpike  bonds  are 
real  securities  for  son^e  purposes  ; 
Rohinson  v.  llobinson.  Lords  .]  us- 
tiees,  1  De  Gex,  Mac.  &  Gord. 
247,  262. 
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trustees  should  have  power  to  invest  the  trust  money 
on  mortgage  of  leasehold  estates,  or  in  railway  deben- 
tures {h),  or  shares,  or  any  other  securities,  or  to  lend 
it  to  any  person  on  his  bond,  express  authority  ought 
to  be  given  to  the  trustees  for  the  jDurpose.  In  the 
absence  of  any  directions  with  regard  to  investments, 
trustees  are  by  law  authorized  to  invest  trust  money  in 
any  of  the  stocks,  funds,  or  securities,  in  or  upon  which 
cash  under  the  control  of  the  Court  may  for  the  time 
being  be  lawfully  invested  (c)  ;  in  any  securities  of 
which  the  interest  is  guaranteed  by  Parliament  {d) ;  in 
Consolidated  Stock  of  the  Metropolitan  Board  of 
Works  (e) ;  and  upon  any  other  securities  specially 
authorized  by  Act  of  Parliament  as  investments  for 
trustees  (/).  Cash  under  the  control  of  the  Court  may 
be  invested  in  Bank  Stock,  East  India  Stock  (g), 
Exchequer  Bills,  and  £2  10s.  per  Cent.  Annuities,  and 
upon  mortgage  of  freehold  and  copyhold  estates  re- 
spectively in  England  and  Wales,  as  well  as  in  Con- 
solidated, Reduced  and  New  £S  per  Cent.  Annuities  (A). 
And  by  Lord  St.  Leonard's  Act  (/),  when  trustees 
are  not  expressly  forbidden  by  the  instrument  creating 
their  trust  to  invest  their  trust  fund  on  real  securities, 
in  any  part  of  the  United  Kingdom  (/■),  or  on  the  Stock 
of  the  Bank  of  England  or  Ireland,  or  on  East  India 

(h)  Mortimoi'G  v.  Mortimore,  4  {g)  See    Ex    jxirte    St.     Jolin 

De  Gex  &  Jones,  472.  Baptist  CollcfjC,  Oxford,  22  Ch.  D. 

(c)  Stat.  23  &  24  Vict.  c.   38,  93. 

s.  11,  see  s.  10  ;  Re  Wcddcrburn's  (h)  Rules  of  the  Supreme  Court, 

Trusts,  9  Ch.  D.  112  ;  see  Lewin  1883,   No.   271,  Ord.  xxii.  r.  17. 

on   Trusts,  ch.   xiv.    s.   4  ;  ante,  Gen.  Orel.  1st  Feb.  1861,  was  to 

1)   254.  the  same  eficct. 

'  {d)  Stat.  30  &  31  Vict.  c.  132,  (0  Stat.  22  &  23  Vict.  c.  35, 

s.  2.  s.  32,  made  retrospective  by  stat. 

(p)  Stat.  34  &  35  Vict.  c.  47,  23  &  24  Vict.  c.  38,  s.  12  ;  C'ock- 

s.  13.  burn  v.  Penl,  3  De  G.  F.  &  J.  170  ; 

if)  Special  Acts  of  Parliament  Hume  v.  Richardson,  4  De  G.  F. 

obtained  by  public  companies  and  &  J.  29. 

other  public  bodies  sometimes  con-  {k)  See  Lewin  on   Tioists,    ch. 

tain    clairses   authorizing  invest-  14,  s.  4,  p.  313,  8th  ed.,  as  to  in- 

ment  by  trustees  upon  securities  vesting  on  real  securities  in  Scot- 

thereby  created.  land. 


nou 


or    I'KHSONAI.   KSTATH   OEXERALLY. 


Stock  (0,  they  may  invest  their  trust  fund  on  sucli  se- 
curities or  stock.  Express  directions  to  trustees  with 
rogard  to  investments  are  qualified  by  the  followin.fr 
enactments : — 

By  tho  Iiiiproveinent  ..f  Laiul  Act,  18G4,  trustees  aiitliorized 
ti.  invest  any  uK.uey  on  real  security  may  invest  money  in 
cliargos  under  that  Act  or  on  mortgages  thereof,  unless  the 
contrary  lie  provided  by  the  instrument  authorizing  invest- 
ment (ill). 

\\y  tlie  Mortgage  Debenture  Act,  18C5  {n),  in  all  cases  in 
wliich,  by  the  instrument  crejiting  the  trust,  trustees  have  a 
genenil  power  to  invest  trust  money  in  or  upon  the  security  of 
shares,  stocks,  mortgages,  bonds  or  debentures  of  couipanies 
incorporated  by  or  acting  under  the  authority  of  an  Act  of 
Parliament,  they  may  invest  such  trust  money  on  the  security 
of  mortgage  debentures  duly  issued  luider  and  in  accordance 
with  that  Act. 

By  the  Debentiu-e  Stock  Act,  1871  (f>),  trustees  to  whom  a 
power  has  been  given  to  invest  tnist  funds  in  the  mortgages 
«>r  b<jnds  of  a  railway  company,  or  of  any  other  description  of 
company,  may  invest  their  trust  funds  in  the  debenture  stock  of  a 
railway  company,  or  such  other  company  as  aforesaid,  unless 
tlie  contrary  be  ex])ressed  in  the  instrument  creating  the  power. 

By  the  Local  Loans  Act,  1875  (jj),  any  trustees  or  other 
persons  for  tlie  time  being  authorized  or  directed  to  invest  any 
monies  in  the  debentures  or  debenture  stock  of  any  railway  or 
other  company  sliall,  unless  the  contraiy  is  provided  by  tlie 
instrument  authorizing  or  directing  such  investment,  have  the 
same  power  of  investing  such  monies  in  any  nominal  debentures 
or  nominal  debentiu'e  stock  issued  rmder  that  Act  as  they  have 
of  investing  such  monies  in  debentures  or  debenture  stock  of 
any  railway  or  other  company  as  aforesaid. 

Consent  to  The  consent  of  tlie  persons  for  the  time  being  entitled 

investments,    to  the  income    of  the   property  is  generally  required, 


{I)  See  Stat.  30  &  31  Vict.  c. 
132,  s.  1  ;  Ex  parte  St.  John 
Baptist  College,  O.rfonl,  22  Ch. 
D.  93. 

{m)  Stat.  27  &  28  Vict.  c.  114, 
s.  60,  which  apparently  does  not 
apply  in  the  case  of  instrumi^nts 
made  l)efore  the  i^assing  of  the 
Act,  29th  July,  1864  ;  Lewiu  on 


Trusts,  291,  6th  ed.  ;  330,  Sth 
e.l. 

(?0  Stat.  28  &  20  Vict.  c.  78, 
s.  40  ;  amended  by  stat.  33  &  34 
Vict.  c.  20. 

(o)  Stat.  34  Vict.  c.-27. 

{p)  Stat.  38  &  39  Vict.  <:  S3, 
s.  27. 


OF   SETTI.EMENTS   OF   PERSONAL    PllOrERTY.  -^(iT 

in  settlements,  to  any  change  of  investment  wLicli  the 
trustees  may  be  authorized  to  make ;  and  this  consent 
is  sometimes  required  to  be  in  writing,  and  occasionally 
to  be  testified  by  deed.     Where  consent  is  required,  it 
must  be  given  previously  to  or  at  the  time  of  the  change 
of  investment  (q)  ;  for,  as  the  consent  is  required  as  a 
check  upon  the  trustees,  a  subsequent  consent,  when 
the  mischief  may  be  done,  is  evidently  unavailing.    The 
person  whose  consent  is  required  is  not,  however,  the 
sole  judge  of  the  propriety  of  any  change  of  investment : 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion  ; 
and  if  he  should  consider  the  investment  ineligible,  ho 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  (r).     But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  was  made  (s). 

In  settlements  of  personal  property  authority  is  some-  luvcstment  of 

times  given  to  the  trustees  to  make  investments  in  the  ^^  ^^le  pin-  " 

purchase  of  landed  estates.     As  land  devolves  in  a  dif-  '^^^^^'^  of 
•■■  .     .       ,     .  ,        lands. 

ferent  manner  from  personal  property,  it  is  obvious  that 

a  simple  change  of  the  property  from  personalty  to  land 
would  in  many  cases  materially  disarrange  the  destina- 
tion of  the  property.  Thus  if  a  person  entitled  under 
the  settlement  to  a  reversionary  interest  in  the  settled 
fund  should  have  died  intestate,  his  administrator  would 
be  entitled  to  such  interest  so  long  as  the  property  con- 
tinued to  be  personal,  but,  on  its  being  changed  into 


{q)  Batcman  v.  Davies,  3  :\Iaad.  N.  C.  532. 

98;  Grccnhamv.Gibhcson,  10  Bwg.  (s)  Boss  v.   Godsall,    1  You.  & 

363;  Wiles  y.  Grcsham,  2  Drewiy,  Coll.  N.  C.  617;  Cadof/anv.  Earl 

258  of  Essex,  2  D  re  wry,  227. 

(r)  Lee  v.  Young,  2  You.  &  Coll. 
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mil  estate,  it  would  .shift  to  his  heir-at-luw.  In  orJer 
to  obviate  this  incouvenience,  it  is  so  coutrived  that  the 
lauds  to  be  purchased  should,  from  the  moment  the  pur- 
ciijuse  is  made,  be  considered  as  personal  property.  To 
etlect  this  object,  the  lands  when  purchased  are  directed 
to  be  held  by  the  trustees  upon  trust  to  sell  them,  with 
the  consent  of  the  e(|uitable  tenants  for  life,  during  their 
lives,  and  after  their  decease  at  the  discretion  of  the 
trustees  (t).  This  trust  for  sale  converts  the  lands  into 
money  in  the  contemplation  of  equity ;  for  it  is  a  rule 
of  equity,  that  whatever  is  agreed  to  be  done  shall  be 
considered  as  done  already.  In  the  words  of  Sir 
Thomas  Sewell(i(.),  "Nothing  is  better  established 
than  this  principle,  that  money  directed  to  be  employed 
in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  tin-ned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be 
converted ;  and  this  in  whatever  manner  the  direction 
is  given,  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement  or  otherwise,  and  whether  the  money 
is  actually  deposited  or  only  covenanted  to  be  paid, 
whether  the  land  is  actually  conveyed  or  only  agreed  to 
be  conveyed.  The  owner  of  the  fund  or  the  contracting 
parties  may  make  land  money,  or  money  land."  And 
if  land  is  clearly  directed  to  be  sold,  the  circumstance 
that  the  consent  of  some  person  or  persons  is  required 
to  the  sale  will  not  prevent  the  immediate  conversion  of 
the  land  into  money  in  the  contemplation  of  equity, 
although  such  a  circumstance  may  often  cause  a  long 
postponement  of  the  period  of  its  actual  conversion  (x). 
Election  that  Notwithstanding  a  trust  for  the  sale  of  land,  if  all  the 


U)  See   Appendix  D.      As    to  Bro.  C.  C.  499,  approved  bv  Lord 

the  settlement  of  land  upon  trust  Alvauleyin  Whcldalc\.  Partridge, 

tor  sale,  see  Williams's   Convey-  5  Yes.  396,  397.     See  also  Griffith 

anciug  Statutes,  366—371,   505  ;  v.  Pdcketts,  7  Hare,  299. 
Stat.  47  &  48  Yict.  c.  18.  (.t)  See    Lcchmcre    v.   Earl    of 

(u)  In  Fldchcr  v.  Ashhumcr,  1  Carlisle,  3  P.  Wms.  218,  219. 
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parties  interested  should  be  of  fall  age  (lO^and  if  females  lands  should 
unmarried  {y),  or  entitled  to  their  shares  for  their 
separate  use  or  as  their  separate  property  {z),  they  may 
elect  that  the  land  shall  not  be  sold  ;  and  after  such  elec- 
tion the  land  will  be  considered  as  real  estate  in  equity 
as  well  as  at  law  (a).  And  the  election  of  the  parties  need 
not  be  expressed  in  so  many  words,  but  may  be  inferred 
from  any  acts  by  which  their  intention  is  clearly  shown  (6). 

All  properly  drawn  settlements  of  personal  estate  Receipt 
formerly  contained  a  power  for  the  trustees  or  trustee  ^  '^^^®' 
for  the  time  being",  acting  in  the  execution  of  the  trusts, 
to  give  receipts  for  any  money  payable  to  them  or  him 
under  the  trusts,  which  receipts  it  was  declared  should 
effectually  discharge  the  persons  paying  the  money 
from  all  responsibility  as  to  its  application.  The 
necessity  of  this  provision  arose  from  a  rule  of  equity, 
by  which  any  person  who  paid  money  to  another, 
whom  he  knew  to  be  merely  a  trustee,  was  bound  to 
see  the  money  applied  according  to  the  trusts  (c).  If, 
however,  the  trusts  were  of  such  a  kind  as  to  require 
time  and  discretion  to  carry  them  into  effect,  the  receipt 
of  the  trustees  would,  from  the  nature  of  the  case,  have 
been  an  effectual  discharge,  without  an  express  clause 
for  this  purpose  {d).  But  by  the  Act  known  as  Lord  St.  New  enact- 
Leonards'  Act,  it  is  provided,  that  the  bona  fide  pay-  ^^^ 
ment  to  and  receipt  of  any  person  to  whom  any  purchase 
or  ^mortgage  inioney  shall  be  payable  upon  any  express 
or  implied  trust  shall  effectually  discharge  the  person 
paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless 

{v)  Van  V.  Barnett,  19  Ves.  102.  12  CI.  &  Fin.  121  ;  Re  Davidson, 

(y)  Oldham  v.  Eicghcs,  2  Atk.  11  Ch.  D.  341. 

452.  (c)  Spalding  v.  Shalmer,  1  Vern. 

(2)  Ec  Davidson,  11  Ch.  D.  341.  301  ;  Lloyd  v.   Baldwin,   1  Ves. 

(a)  Davies  v.  Ashford,  15  Sim.  sen.  173. 

42.  {d)  Doran  v.  Wiltshire,  3  Swanst. 

(&)  Lingcnv.  Sowray,  1  P.Wms.  699  ;  Balfour  v.  Welland,  16  Ves. 

172;  Cookson  v.  Bcay,  5  Beav.  22  ;  151. 

W.P.P.  B  B 
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Further 
riiactniciit. 


tlio  contrary  shall  be  expressly  declared  by  the 
iiistruinoiit  creating  the  trust  or  security  (e).  A 
further  provision  as  to  trustees'  receipts  was  con- 
tained in  Lord  Crariworth's  Act  (g),  but  it  applied 
only  to  instruments  executed  and  wills  or  codicils  con- 
lirincd  or  revived  by  codicil  executed  on  or  after  the 
2Sth  August,  1860  ;  and  it  was  repealed  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881  {h).  It  is 
now  enacted  in  the  3Gth  section  of  the  latter  statute  (i), 
that  the  receipt  in  writing  of  any  trustees  or  trustee  for 
any  money,  securities,  or  other  personal  property  or 
oflfects  payable,  transferable,  or  deliverable  to  them  or 
him  under  any  trust  or  power,  shall  be  a  sufficient 
discharge  for  the  same,  and  shall  effectually  exonerate 
the  person  paying,  transferring,  or  delivering  the  same 
from  seeing  to  the  application  or  being  answerable  for 
any  loss  or  misapplication  thereof.  This  section  applies 
to  trusts  created  either  before  or  after  the  commencement 
of  this  Act  (k).  In  consequence  of  these  enactments,  it 
is  no  longer  the  practice  to  insert  a  receipt  clause  in 
settlements. 


rower  to  ;ip- 
jioint  nuw 
trustees. 


Every  settlement,  the  trusts  of  which  were  likely  to 
be  of  long  duration,  formerly  contained  a  power  of  ap- 
pointing new  trustees  in  the  event  of  any  trustee  dying, 
going  to  reside  beyond  the  seas,  desiring  to  be  dis- 
charged, refusing,  or  becoming  incapable  to  act  in  the 
execution  of  the  trusts.  And  as  the  mere  appoint- 
ment of  a  trustee  was  not  sufficient  to  vest  the  trust 


(e)  Stat.  22  &  23  Vict.  c.  35, 
s.  23.  It  is  the  better  opinion 
that  this  enactment  is  not  retro- 
spective ;  for  it  can  scarcely  be 
supposed  that  the  legislature  con- 
templated tlie  existence  of  a  pre- 
science of  this  Act  in  the  authors 
of  old  settlements,  inducing  them 
to  insert  therein  an  express  de- 
claration that  the  Act  should  not 
apply.  Sec,  however,  Bennett  v. 
LyUon,  2  John,  k  Hem.  155,  158. 


(g)  Stat.  23  &  24  Vict.  c.  145, 
s.  29  ;  see  Williams's  Convey- 
ancing Statutes,  190. 

{h)  Stat.  44  &  45  Vict.  c.  41, 
s.  71  ;  see  Williams's  Convey- 
ancing Statutes,  250 — 253. 

(?)  Stat.  44  &  45  Vict.  c.  41, 
s.  36,  sub-s.  1. 

{k)  Sect.  36,  sub-s.  2  ;  !;ee 
Williams's  Conveyancing  Sta- 
tutes, 189—191. 
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property  in  him,  it  was  usual  and  proper  to  direct  tliat, 
on  every  such  appointment,  the  trust  property  should 
be  so  conveyed,  assigned,  transferred  or  paid  as  effectu- 
ally to  vest  the  same  in  the  new  trustee  jointly  with  the 
surviving  or  continuing  trustees,  or  solely,  as  the  case 
might  require.  Every  new  trustee  was  also  invested 
with  the  same  powers  as  the  original  trustees.  Lord  Statutory 
Granworth's  Act  contained  provisions,  as  to  the  appoint-  poinTncnv^^ 
ment  of  new  trustees,  which  rendered  unnecessary  the  trustees, 
insertion  of  an  express  power  for  that  purpose  in  iustru- 
■inents  executed  after  the  passing  of  that  Act,  which 
took  place  on  the  28tli  of  August,  18G0  (m).  These 
provisions  were  repealed  by  the  Conveyancing  and 
Law  of  Property  Act,  1881  (n),  which  contains  the 
following  enactments  as  to  the  appointment  of  new 
trustees  (o)  : — 

(Sect.  31,  sub-s.  1)  Where  a  trustee,  either  original  or  sub- 
stituted, and  whether  appointed  by  a  Coiirt  or  otherwise,  is 
dead,  or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the  person  or 
persons  nominated  for  this  purpose  by  the  instrument,  if  any, 
ccreating  the  trust,  or  if  there  is  no  such  person,  or  no  such 
3^3erson  able  and  willing  to  act,  then  the  surviving  or  continuing 
ttrustees  or  trustee  for  the  time  being,  or  the  personal  represen- 
tatives of  the  last  surviving  or  continuing  trustee,  may,  by 
writing,  appoint  another  person  or  other  persoiis  to  be  a  trustee 
or  trustees  in  the  i^lace  of  the  trustee  dead,  remaining  out  of 
the  United  Kingdom,  desiring  to  be  discharged,  refusing  or 
being  unfit,  or  being  incapable,  as  aforesaid. 

(Sub-s.  2)  On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased. 

(Sub-s.  3)  On  an  appointment  of  a  new  trustee,  it  shall  not 
be  obligatory  to  appoint  more  than  one  new  trustee,  where  only 
one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees,  where  more  than  two  trustees  were  originally 

(m)  Stat.   23  &  24  A'ict.  c.  145,  s.    71  ;    see    AVillianis's    Convey- 

ss.   27,   '6i  ;    see  Williams's  Con-  ancing  Statutes,  250 — 253. 
veyancing  Statutes,  177.  (o)  See  Williams's  Couveyiun;- 

[n)  Stat.  44  &  45  Vict.  c.   41,  iiig  Statutes,  176—180,  514. 
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appointed ;  but,  except  where  only  one  trustee  was  originally 
npp<jintotl,  a  trustee  shall  not  be  discharged  under  this  section 
from  his  trust  unless  there  will  be  at  least  two  trustees  to  per- 
form the  trust. 

(Sub-8.  4)  On  an  appointment  of  a  new  trustee  any  assurance 
or  thing  requisite  for  vesting  the  trust  property,  or  any  part 
thereof,  jointly  in  the  persons  who  are  the  trustees,  shall  be 
executed  or  done. 

(Sul)-s.  5)  Every  new  trustee  so  appointed,  as  well  before  as 
after  all  the  trust  property  becomes  by  law,  or  by  assurance,  or 
otherwise,  vested  m  him,  shall  have  the  same  powers,  authorities. 
and  discretions,  and  may  in  all  respects  act,  as  if  he  had  been 
originally  appointed  a  trustee  by  the  instrument,  if  any,  creating, 
the  trust. 

(Sub-s.  G)  The  provisions  of  this  section  relative  to  a  trustee 
who  is  dead  include  the  case  of  a  person  nominated  trustee  in  a 
will  but  dying  before  the  testator  ;  and  those  relative  to  a  con- 
tinuing trustee  include  a  refusing  or  retiring  trustee,  if  willing: 
to  act  in  the  execution  of  the  jirovisions  of  this  section. 

(Sub-s.  7)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  any  provisions  therein  contained. 

(Sub-s.  8)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

Appointmnnt  A  mere  power  to  appoint  a  new  trustee  does  not 
t'e.-s (iisirc-^  render  such  appointment  imperative;  and  in  case  of 
tiouury.  the  death  of  any  trustee,  the  survivors  or  survivor  may 

still  carry  on  the  ordinary  business  of  the  trust  {p). 
The  power  of  appointing  new  trustees  conferred  by 
statute  is  also  discretionary ;  and  need  not  be  exercised 
so  long  as  there  remains  a  single  trustee  capable  of 
K.'tircmeut  of  executing  the  trust  {q).  When  a  trustee  has  once- 
accepted  the  office,  he  can  only  retire  therefrom  (1)  if 
all  the  cestiiis  que  trust  be  sui  juris,  and  concur  in 
releasing  him,  or  (2)  by  means  of  a  valid  exercise  of  an 
express  or  statutory  power  to  appoint  a  new  trustee 
in   his   place  (?•),   or    (3)    under   the    authority  of  the 

(p)   JFarburton  v.  Saiidys,    U  (q)  See  Williams'.*  Conveyanc- 

Snn.  622  ;  see  stat.  44  &  45  Vict.  ing  Statutes,  197,  198,  341. 

0.    41,    s.    33;   Williams's   Con-  (r)  See  Adams  v.    Payntcr,    1 

veyaiicmg  Statutes,  194—198.  Coll.  530,  532. 
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Court  (s),  or  (4)  upon  the  execution  of  a  deed  made  in 
pursuance  of  the  following  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1S81  (f) : — 

(Sect.  32,  sub-s.  1)  Where  there  are  more  than  two  trustees, 
if  one  of  them  by  deed  dedares  that  he  is  desirous  of  being  dis- 
charged from  the  trust,  and  if  his  co-trustees  and  such  other 
person,  if  any,  as  is  empowered  to  appoint  trustees,  by  deed 
consent  to  the  discharge  of  the  trustee,  and  to  vesting  in  the 
co-trustees  alone  of  the  trust  property,  then  the  trustee  desirous 
of  being  discharged  shall  be  deemed  to  have  retired  from  the 
trust,  and  shall,  by  the  deed,  be  discharged  therefrom  under 
this  Act,  without  any  new  trustee  being  appointed  in  his  place. 

(Sub-s.  2)  Any  assurance  or  thing  requisite  for  vesting  the 
trust  prof^erty  in  the  continuing  trustees  alone  shall  be  executed 
or  done. 

(Sub-s.  3)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any,  creating  the 
trust,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
ment and  to  any  provisions  therein  contained. 

(Sub-s.  4)  This  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  this  Act. 

As  we  have  seen  (u),  upon  the  appointment  of  a  new  Vesting  trust 
trustee,  or  upon  the  retirement  of  a  trustee  by  virtue  ^/gj  q^.  go^. 
of  the  enactment  quoted  above,  the  trust  property  must  tinning  trus- 
be  effectually  vested  in  the  persons  who  will  thereafter 
be  the  trustees.     This  must  be  done  by  an  express  con- 
veyance or  assignment  in  all  cases  which  do  not  fall 
within  the  34th  section  of  the  Conveyancing  and  Law 
of    Property  Act,  1881  (x)  :    unless  there    be  circum- 
stances which  would  enable  the  parties  to  obtain  an 
order  of  the  Court,  vesting  the  trust  property  in  the 
manner    desired,  under   the    Trustee   Acts,  1850   and 
1852  (y).     The  34th  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  which  applies  only  to  deeds 

(s)  Hoioard  v.  PJiodcs,  1  Keen,  see  Williams's  Conveyancing  Sta- 

581;  Coventry  Y.  Coventry,  ib.  758.  tutes,  181—185,  512,  513. 

(0  Stat.    44  &  45  Vict.  c.  41.  (?/)  Stats.   13  &  14  Vict.  c.  60  ; 

See  Williams's  Conveyancing  Sta-  15  &  16  Vict.    c.    55  ;  see  below; 

tutes,  180,  512,  513.  and  see  Williams's  Ccuveyanciug 

(w)  Ante,  pp.  371,  372.  Statutes,  182. 

{x)  Stat.   44  &  45  Vict.   c.   41  ; 
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executed  aftir  the  31st  of  December,  1881  {z),  contains 
(lio  following  provisions  : — 

(Siil)-s.  1)  ^^■lle^u  a  dcetl  by  which  a  new  trustee  is  appointed 
to  perfnnn  any  trust  contains  a  decLaration  by  the  appointor  to 
the  ffl'ect  tliat  any  estate  or  interest  in  any  land  subject  to  the 
trust,  or  in  any  cliattel  so  subject,  or  tlie  right  to  recover  and 
receive  any  debt  or  other  thing  in  action  so  subject,  shall  vest  in 
the  persons  who  by  virtue  of  the  deed  become  and  are  the 
trustees  for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those  persons, 
as  joint  tenants,  and  for  the  purposes  of  the  trust,  that  estate, 
interest  or  right. 

(Sub-s.  2)  AVherc  a  deed  by  which  a  retiring  trustee  is  dis- 
charged luider  this  Act  contains  such  a  declaration  as  is  in  this 
section  mentioned  by  the  retiring  and  continuing  trustees,  and 
by  the  f)ther  person,  if  any,  empowered  to  appoint  trustees,  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate 
to  vest  in  tlie  continuing  trustees  alone,  as  joint  tenants,  and 
for  the  purposes  of  the  trust,  the  estate,  interest  or  right  to 
which  the  declaration  relates. 

(Sub-s.  3)  This  section  does  not  extend  to  any  legal  estate  or 
interest  in  copyhold  or  customary  land,  or  to  land  conveyed  by 
way  of  mortgage  for  securing  money  subject  to  the  trust,  or  to 
any  such  share,  stock,  annuity,  or  property  as  is  only  transfer- 
able in  books  kept  by  a  comjiany  or  other  body,  or  in  manner 
prescribed  by  or  under  Act  of  Parliament  (a). 

Stamp  duty.  A  conveyance  or  transfer  made  for  effectuating  the 
appointment  of  a  new  trustee  is  not  to  be  charged  with 
any  higher  duty  than  ten  shillings  {h).  It  has,  how- 
ever, been  held  that,  where  there  is  first  an  appointment 
of  a  new  trustee,  and  then  a  conveyance  or  transfer  of 
the  trust  property,  a  further  stamp  of  ten  shillings  is 
necessary  (c). 

.■VTnis"tS.^-      ^^^^  appointment  of  new  trustees  might  formerly  be 
the  Court.    '  effected,  under  the  general  jurisdiction  of  the  Court  of 

(=)  Stat.  44  &  45  Vict.   c.    41,  s.  78. 
ss.  1   34,  sub-s.  5.  (c)  Hadgett  v.  The  Commissioners^ 

(a)  See  aiite,  pp.  256,  268,  280.  of  Inland  Ecvamc,  3  Ex.  D   46 
{0)  Stat.   33  &  34  Vict.  c.   97, 
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Chancery  to  execute  trusts,  upon  tlic  institution  of  a 
suit  for  that  purpose  (d).     The  Trustee  Acts,  1850  (e)  Trustoo  Act, 
and  1852  (/),  empowered  the  Court  of  Chancery  to 
make  an  order  appointing  new  trustees,  upon  petition, 
whenever  it   should   be    expedient    to   appoint   them, 
and  it  should  be   found  inexpedient,   difficult  or   im- 
practicable  so   to    do   without   the  assistance   of  that 
Court,   and  either  in  substitution  for,  or    in  addition 
to,   any  existing  trustee  (17),  and  whether  there  were 
any  existing  trustee  or  not{h).     Provision  is  also  made 
in  the  same  Acts  for  the  appointment  of  a  new  trustee 
in  lieu  of  any  trustee  who  may  have  been  convicted  of 
felony  (i),  or  have  become  a  lunatic  (I) ;  and  jurisdiction  Vesting 
is  given  to  make  an  order,  vesting  in  any  person  or  persons  ^^  ^^' 
the  interest  of  any  trustee  or  executor  in  any  land, 
stock  (m),  or  chose  in  action  subject  to  the  trust,  in  the 
case  of  his  lunacy  or  idiocy  (n),  or  of  his  being  out  of  the 
jurisdiction  of  the  Court,  or  not  being  found,  or  of  its 
being  uncertain  whether  he  is  living  or  dead  (0),  or  of 
his  neglecting  or  refusing  to  convey  any  land,  or  to 
transfer  any  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  any  chose  in  action  (p). 
Jurisdiction  is  also  given  to  make  similar  vesting  orders 


{d)  See  Hoivard  v.  Rliodes,    1  nuity  or  security  transferable  in 

Keen,  581  ;  Coventry  v.  Coventry,  books    kept     by    any    company 

ib.  758;  Dodkinv.  Brunt,  L.  R.,  or    society  established    or   to    be 

6  Eq.   580 ;    Williams's    Convey-  established,    or    transferable     by 

ancing  Statutes,  177,  178.  deed,  alone,  or  by  deed  accom- 

(e)  Stat.   13   &  14  Vict.   c.   60.  panied  by  other  formalities,  and 

See  Principles  of  the  Law  of  Real  any    share     or     interest    therein 

Property,  p.   174,    13th  ed.;  179,  (stats.  13  &  14  Vict.  c.   60,   s.  2  ; 

14th    ed.  ;  206,    15th   ed.  ;    199,  15  &  16  Vict.   c.    55,    s.   12);  and 

16th  ed.  includes     shares     in     joint-stock 

(/)  Stat.    15   &    16    Vict.     c.  companies;  Mc  Angela,  5  De  G. 

55.  &  Sm.  278. 

(g)  Stat.   13  &  14  Vict.  c.   60,  (?^)  Stats.  13  &  14  Vict.  c.   60, 

ss.  '82,  35.  ss.   3—6  ;    15  &  16  Vict.    c.   55, 

(h)  Stat.   15  &  16  Vict.  c.  55,  ss  .10,  11. 

s.  9.  (o)  Stat.   13  &  14  Vict.  c.   60, 

{{)  Sect.  8.  ss.  9—12,  14,  22,  25. 

(Z)  Sect.  10.  0^)  Ibid.   ss.   23,  24,   25  ;  stat. 

(m)   In    these  Acts   the   word  15  &  16  Vict.  c.  55,  ss.  2,  4,  5. 
"stock"   means    any   fund,    an- 
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County 
Courti. 


r>aiikni]itcy 
of  trustee. 


upon  making  any  order  for  appointing  a  new  trustee  {q) ; 
ami  to  make  orders  vesting  in  others  the  interest  of 
any  infant  trustee  in  any  land  or  stock  subject  to  the 
trust (r).  As  we  have  seen(6),  the  jurisdiction  of  the 
Court  of  Cliancery  in  respect  of  all  these  matters  is  now- 
vested  in  the  High  Court  of  Justice,  and  exercised  in 
the  Chancery  Division.  The  jurisdiction  of  the  Court 
with  regard  to  the  execution  of  trusts  and  under  the 
Trustee  Acts  may  be  exercised  by  the  County  Courts  in 
eases  in  which  the  trust  estate  or  fund  does  not  exceed 
500^.  in  amount  or  value  (^).  It  is  now  provided  that 
every  trustee  appointed  by  the  Court  of  Chancery,  or  by 
the  Chancery  Division  of  the  Court,  or  by  any  other 
Court  of  competent  jurisdiction,  shall,  as  well  before  as 
after  the  trust  property  becomes  by  law,  or  by  assurance, 
or  otherwise,  vested  in  him,  have  the  same  powers, 
autlioritics,  and  discretions,  and  may  in  all  respects  act, 
as  if  he  had  been  originally  appointed  a  trustee  by  the 
instrument,  if  any,  creating  the  trust  (u).  In  the  event 
of  the  bankruptcy  of  any  trustee,  the  Court  is  em- 
powered to  appoint  a  new  trustee  in  his  place  by  means 
of  the  Trustee  Act,  1850  (x). 


Tnistces'  The  office  of  trustee  of  a  settlement  is  one  involving 

spousibiUtks  S^^^^  responsibility,  and  frequently  much  trouble,  with- 
out any  remuneration ;  for  a  trustee  is  not  allowed  to 
Solicitor  can-  make  a  profit  of  his  trust.  And  if  he  be  a  solicitor, 
professional  ^^  cannot  receive  payment  for  his  professional  trouble 
trouble.  incurred  in   the   business    of  the   trust  (?/),  unless  he 


(?)  Stat.  13  &  14  Yict.  c.  60, 
ss.  34,  35. 

(r)  Ibid.  ss.  7,  8  ;  15  &  16  Yict. 
c.  55,  s.  3. 

(s)  Ajite,  p.  258. 

(t)  Stat.  28  &  29  Vict.  c.  99, 
s.  1. 

(m)  Stat.  44  &  45  Yict.  c.  41, 
8.  33,  whicK  applies  to  appoint- 
ments made  either  before  or  after 
the  commencement  of  that  Act. 


As  to  the  previoiis  law,  see 
AVilliams's  Conve3"anciug  Sta- 
tutes, 181. 

ix)  Stat.  46  &  47  Vict.  c.  62, 
s.  147.  Stat.  32  &  33  Vict.  c.  71, 
s.  117,  was  to  the  same  effect ; 
see  Coomhes  v.  Brookes,  V.-C.  W., 
Law  Rep.,  12  Eq.  61  ;  Be  Barker's 
Trusts,  M.  E.,  1  Ch.  D.  43  ;  Be 
Adams'  Trusts,  12  Ch.  D.  634. 

{y)  Moore  v.  Frowd,  3  My.  & 
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expressly  stipulate  before  accepting  the  office,  that  he 
shall  be  permitted  to  do  so  (z),  or  unless  his  charges 
be  vokmtarily  paid  by  the  cestui  que  trust  with  full 
knowledge  that  they  might  have  been  resisted  (a).  But 
a  trustee  may  charge  against  the  trust  property  all  costs 
and  expenses  properly  incurred  in  the  conduct  of  the 
trust  (6).  And  it  has  been  held,  that  in  the  event  of  a 
suit  beinof  brousfht  acjainst  the  trustees,  one  of  the  trus- 
tees,  being  a  solicitor,  may  be  employed  by  his  co- 
trustees, and  may  make  the  usual  charges  against  them, 
provided  the  amount  of  the  costs  be  not  thereby  in- 
ereased  (c).  And  every  trustee  is  allowed  in  a  suit  his 
full  costs,  as  between  solicitor  and  client  ((/).  But  his 
right  to  costs  may  be  forfeited  by  his  negligence  or 
misconduct  (e)  ;  or  he  may  even  be  made  to  pay  the 
eosts  of  the  other  parties  (/).  As  the^trustee  has  the 
legal  title  to  the  property,  he  is  often  enabled,  if 
fraudulently  inclined,  to  sell  it  or  spend  it  for  his  own 
benefit.  It  is,  therefore,  highly  proper  that  his  conduct 
should  be  narrowly  scrutinized,  and  that  he  should  be 
invariably  punished  for  any  breach  of  faith.  But  the 
Chancery  Division  of  the  High  Court  goes  further  than 
this,  and  punishes,  with  almost  equal  severity,  his  neg^ 
lect  of  duties,  which  in  many  cases  he  scarcely  knows 
that  he  has  undertaken.     Thus,  if  a  trustee,  by   his 

Craig,    45  ;   Frascr  v.  Palmer,  4  CorseUis,  .33  Ch.  D.   160  ;  C.  A.,  ^t^Cf^Ji &^S~ 

You.  kColl.  515;  Collins  v.  Carei/,  3  Times  L.   R.    355.X  See,  liow-                     -^ 

2  Beav.  128  ;  Bainhriggc  v.  Blair,  ever,  Lincoln  v.  Windsor,  9  Hare, 

8  Beav.  588  ;  Todd  v.    Wilson,  9  1.58  ;  Lyon  v.  Baker,  5  De  Gex  & 

Beav.  486  ;  Re  CorseUis,  33  Ch.  D.  Sm.  622  ;  Broitgldonv.  Broughton, 

160;  C.  A.,   3  Times  L.  R.  355.  L.  C,  1  Jur.,  N.  S.   965;  5  De 

See  E.v  parte  Neivton,  3  De  Gex  &  Gex,  M.  &  G.  160. 

Hm.  584.  (rf)  2  Foiib.  Eq.  176.     See  also 

(s)  Re  Shcnvood,  3  Beav.  388.  Turner  v.    Hancock,    20  Ch.   D. 

{a)  Stancs  v.    Parker,  9  Beav.  303. 

385.      See    Gomley   v.     Wood,    3  (c)  Ca7n2yhellv.  Cai}ipbell,2llj. 

.Tones  &  Lat.  678.  k  Craig,  25  ;  Howard  v.  Rhodes, 

(b)  See  Jessel,  M.    R.,  Turner  1  Keen,  581. 

V.  Hancock,  20  Ch.  D.  303,  305.  (/)    Wilson  v.   Wilson,  2  Keen, 

(c)  Cradock  v.  Pipe^;  1  Mac.  &  249  ;  Willis  v.  Hiscox,  4  My.  & 
Gord.  664  ;  Clack  v.  Carlon,  V.-C.  Craig,  197  ;  Firminv.  Pulliam,  2 
W.,    7    Jur.,    N.    S.    441  ;    Re  De  Gex  &  Sm.  99. 
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negligence  or  misplaced  confidence  in  liis  co-trustee, 
gives  him  an  opportunity  to  commit  a  breach  of  trust, 
i)t'  which  opportunity  the  co-trustee  avails  himself,  the 
innocent  trustee  will  be  made  to  replace  the  whole  of 
the  fund  abstracted  by  the  other  (g).  So,  if  the  trustee 
should  depart  from  the  letter  of  his  trust,  as  by  in- 
vesting the  trust  fund  on  an  unauthorized  security, 
although  at  the  importunity  of  some  of  the  parties 
interested,  and  Avith  a  bona  fide  desire  to  benefit  them 
all,  he  will  be  answerable  for  any  loss  which  such  de- 
jiarture  may  have  occasioned  (h).  And  if,  being  ignorant 
of  law,  he  should  give  himself  up  entirely  to  his  pro- 
fessional adviser,  he  may  still  suffer  from  the  mistake  of 
his  solicitor  or  counsel  (i)  ;  and  in  such  a  case  he  will 
scarcely,  perhaps,  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser 
solicitor,  or  a  more  learned  counsel  {k).  In  all  ordinary 
settlements,  clauses  used  to  be  inserted  for  the  indem- 
nity and  reimbursement  of  trustees,  to  the  effect  that 
they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntary  loss  ;  and  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust.  But  these  clauses, 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  Uttle,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordinary  rules 
Xowonatt-      of  equity  (^).      It  has,  however,  been  recently  enacted 

uiont. 

(fj)  Lord    Shiphrook     v.    Lord  {!)   Willis  v.  Hiscox,  4  My.  & 

Hinchinhrook,  11  Ves.  252  ;  Bricc  Craig,  197  ;  Angicrv.  Stannard,  3 

V.  Stokes,  11  Ves.  319;  Banbury  My.  &  Keen,  566  ;  Hampshire  v. 

Y.KirUand,  3  Sim.  235  ;  Booth  \.  Bradley,  2  Coll.  34  ;  Boultmi  v. 

Booth,  1  Beav.  125  ;  Broadhurst  Beard,  3  De  Gex,  M.  &  G.  608  ; 

V.  BaJgity,  1  You.  &  Coll.  N.  C.  Selborne,  C,  Stott  v.   Milne,  25 

16;  «»/tev.  (?«?/,  1  Mac.  &Gord.  Ch.   D.  710,  714.     See,  however, 

422  ;   Dix  v.  Burford,  19  Beav.  Poole  v.  Pass,  1  Beav.  600  ;  Hoi- 

409-  ford  V.    Phii^vs,   3  Beav.    434  ;  4 

(h)  Driver V.  &o«,  4Russ.  195  ;  Beav.  475. 

Pride  V.  Fooks,  2  Beav.  430  ;  For-  (k)  3  My.  &  Keen,  572. 

rcstx.  Elwes,  4  Yes.  497  ;   Watts  (I)  Fenwick    v.     Greewell,     la 

V.  Girdlestonc,  6  Beav.  188.  Beav.  412  ;  Brumridge  v.  Brum- 
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that  every  deed,  Avill,  or  other  instrument  creating  a 
trust,  either  expressly  or  by  implication,  shall  be  deemed 
to  contain  these  clauses  (m).  It  would  have  been  more 
direct,  and  therefore  more  philosophical,  to  alter  the 
rules  of  equity  Avith  respect  to  trustees,  if  alteration 
were  required,  rather  than  to  enact  that  a  deed  shall 
be  deemed  to  contain  clauses  which  in  fact  are  not 
there. 

In  order  to  provide  means  for  securing  trust  funds,  Tmstoe  Relief 
and  for  relieving  trustees  from  the  responsibility  of '  ^  ' ' 
administering  them,  Acts  of  Parliament  were  passed 
in  the  years  1847  and  1849  (n),  whereby  all  trustees, 
executors,  administrators  or  other  persons  having  in 
their  hands  (o)  any  monies  belonging  to  any  trust 
whatsoever,  or  the  major  part  of  them  (p),  may  pa}^  the 
same,  with  the  privity,  formerly  of  the  accountant- 
general  of  the  Court  of  Chancery,  and  now  of  the  pay- 
master-general (q),  into  the  Bank  of  England,  to  the 
account  of  the  paymaster-general  in  the  matter  of  the 
trust,  in  trust  to  attend  the  orders  of  the  Court.  Bank 
Annuities,  East  India  and  South  Sea  Stock,  and  govern- 
ment and  parliamentary  securities,  held  upon  trust,  may 
also  be  transferred  or  deposited  in  like  manner.  The 
trust  is  then  administered  by  the  Court  upon  petition 
in  a  summary  way,  without  an  action,  unless  the  Court 
direct  one  to  be  brought  (r).  Applications  under  these 
Acts  are  now  to  be  disposed  of  in  chambers  in  all  cases 
where  the  money  or  securities  in  Court  do  not  exceed 
1,000?.,  or  1,000/.  nominal  value  («).     Where  the  fund 

ridge,  27  Beav.    5.     See  also  He  {j))  Sue  stat.  12  &  13  A'ict.  c, 

Speight,  Speight  v.  Gaunt,  22  Ch.  74. 

D.  727  ;  9  App.  Cas.  1.  (q)  Stat.  35  &  36  Vict.   c.   44  ; 

{7n)  Stat.  22  &  23  Vict.  c.  35,  ante,  p.  263,  n.  (m). 
s.  31.  (?•)  Stat.  10  .t  11  Vict.    c.  96, 

(?i)  Stats.  10  &  11  Vict.   c.   96,  s.  2. 
.s.  1 ;  12  &  13  Vict.  c.  74.  (s)  Rules  of  the  Supreme  Court, 

(o)  Buckleij's  Trusts,  17  Beav.  1883,  Ord.  LV.  r.  2  (5). 

no. 
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docs  not  exceed  in  amount  or  value  the  sum  of  500^., 
jurisdiction  is  now  given  to  the  County  Courts;  the 
Viind,  if  money,  being  paid  into  a  post  office  savings 
bank  established  in  the  town  in  which  the  County  Court 
is  held,  in  the  name  of  the  registrar  of  the  Court,  in 
trust  to  attend  the  orders  of  the  Court.  And  stocks  or 
securities  may  be  transferred  into  or  deposited  in  the 
names  of  the  treasurer  and  registrars  of  the  Court  upon 
the  like  trust  (0-  Where  there  is  not  a  treasurer,  a 
person  shall  be  nominated,  by  rule  of  practice,  to  whom 
the  transfer  or  deposit,  in  conjunction  with  the  registrar, 
may  be  made  {u). 

If  questions  of  doubt  or  difficulty  arose  in  the 
execution  of  the  trusts  of  a  settlement,  either  a  trustee 
or  cestui  que  trust  might  institute  a  suit  for  the  admi- 
nistration of  the  trust  under  the  direction  of  the  Court 
of  Chancery  (p^.  Under  the  Eules  of  the  Supreme 
Court,  1883  (y),  any  trustee  or  cestui  que  trust  under 
any  deed  or  instrument  may  apply  by  originating  sum- 
mons, returnable  in  the  chambers  of  a  judge  of  the 
Chancery  Division,  either  for  the  administration  of  the 
trust,  or  for  (amongst  other  matters)  the  determination 
of  any  question  arising  in  the  administration  of  the 
trust,  without  an  administration  of  the  trust. 


Covenants  for 
settlement  of 
wife's  future 
property. 


In  some  marriage  settlements,  in  addition  to  the 
settlement  actually  made,  a  covenant  is  inserted  for  the 
settlement  of  all  such  property  as  the  intended  wife  shall 
become  entitled  to  during  the  coverture  or  marriage  ; 
and  in  a  marriage  settlement,  a  covenant  to  settle  the 
wife's  after-acquired  property  will,  in  the  absence  of 
expressions  showing  a  contrary  intention,  be  construed 
as  applying  only  to  property  acquired  during  the  cover- 


(0  Stat.  30  &  31  Vict.  c.  142, 
ss.  24,  25. 
(m)  Ibid.  s.  24. 
(x)  See  Lewin  on  Trusts,   ch. 


xiv.,  3.  6,  pp.  308,  309,  Ctli  ed.  ; 
350—3.52,  8th  ed. 
(y)  Order  LV.,  rules  3—12. 
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ture,  although  it  be  not  expressly  so  limited  (s).  Ai 
reversionary  interest  belonging  to  the  wife  at  the  time  off 
the  marriage  will  not  generally  be  considered  as  bound, 
by  a  covenant  to  settle  her  <(ffer-acquhrd  property  {a),\ 
unless  it  should  fall  into  possession  during  the  cover-| 
ture  (6).  Whether  property,  to  wliich  the  wife  is 
entitled  in  possession  at  the  time  of  the  marriage,  is 
bound  by  such  a  covenant  is  a  question  of  intention, 
often  of  some  difficulty,  to  be  determined  by  the  lan- 
guage used,  aided  by  the  context  (c).  Of  late  years  it 
has  been  usual,  in  drawing  up  an  agreement  to  settle 
property  of  an  intended  wife  not  specifically  dealt  with 
in  her  marriage  settlement,  to  word  the  agreement  so 
as  to  include  property,  to  which  she  may  he  entitled  at 
the  time  of  executing  the  settlement  for  any  estate  or 
interest  whatever,  as  well  as  property,  to  which  she 
may  become  entitled  during  the  continuance  of  the  in- 
tended marriage  ((?).  If  a  covenant  to  settle  the  wife's 
future  property  should  have  been  entered  into  by  the 
intended  husband  alone,  the  wife  will  not  be  bound  to 
settle  any  future  property  to  which  she  may  become 
entitled   for  her  separate    use  (e),  or  as   her  separate 

(;:)  Dickinson  v.    Dilhnjn,    L.  App.  C'as.  1. 

K.,  8  E(i.  546  ;  Carter  v.   Carter,  [d)  See   lie  Mackenzie's   Scttle- 

L.  E.,  8  Eq.  551  ;  In  re  Edwanls,  ment,  L.  R.,  2  Ch.  345  ;  Agar  v. 

L.    R.,    9    Ch.   97.     See  also  A'c  George,  2  Ch.  J).  706  ;  Cor^imell  v. 

Campbell's  Policies,  6  Ch.  D.  686.  Keith,  3  Ch.  D.   767  ;  Siveetcqjplc 

{a)  In   re    rcdeler's    Settlement  v.  Eorlock,    11    Ch.  D.  745  ;   Re 

Trusts,  L.  R.,  10  Eq.  585  ;  In  re  Jackson's   Will,   13  Ch.   D.  189  ; 

Clinton's    Trust,   L.    R.,    13   Eq.  Davidson,  Prec.   Couv.  Vol.  IIL, 

295  ;  In  re  Jones's  Will,  2  Ch.  D.  .200,  212,  3rcl  od.     For  a  form  of 

362  ;  Re  MicheU's  Trusts,  9  Ch.  such  an  agreement,  see  Appendix 

D.  5.  D.,  post.  ' 

(/))  Blythev.  Granville,  13  Sim.  (e)  Uouejlasy.  Congreve,!  Keen, 

190  ;    E.c  -parfi  Blake,    16  Beav.  410,  423  ;  Travers  v.    Traixrs,  2 

463  ;  Archer  v.  Kclli/,  1  Dr.  &  S.  Beav.  179  ;  Drury  v.  Scott,  4  You. 

300.  &  Coll.  264  ;  Ramsden  v.  Smith, 

(c)  See  Gmfftey  v.  Hunumgc,  1  2  Drew.  298  ;  Hammond  v.  Ham- 

Bf-av.    4()  ;    James  v.    Durant,   2  mond,    19   Beav.    29 ;    Young  v. 

Beav.  177  ;  Hoarc  v.  Hornby,   2  Smith,   35   Beav.    87.      See   also 

Yon.  k  Coll.  N.  C.  121  ;  Otter  v.  Butcher  v.  Butcher,  14  Beav.  222  ; 

Melvill,  2  De  Gex  &  Smale,  257  ;  Cra^ncr  v.  Moore,  3  Sma.  &  Giff. 

Wilton  V.  Colvin,  3  Drew.   617  ;  141  :  Grey  v.  Stuart,  2  Giff.  398  ; 

Arclier  v.    Kelly,    1  Drew.  &  S.  Brooks  v.  Keith,    1    Drew.    &    S. 

300  ;     Williams    v.    Mcrcicr,    10  462  ;    Coventry   v.    Coventry,    32 
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property  under  the  lAIarricd  Women's  Property  Act, 
I.s,s2(/"1.  if,  however,  the  intended  wife  should  have 
entered  into  an  agreement  to  settle  her  after-acquired 
property,  her  contract  will  bind  any  property  to  which 
she  may  become  entitled  for  her  separate  use  or  as 
licr  separate  property  (.7).  Since  the  1st  of  January, 
1S83,  when  the  Married  Women's  Property  Act,  1882, 
came  into  operation,  there  has  been  no  occasion  for  an 
intended  husband  to  enter  into  any  covenant  of  this 
kind.  If  it  be  desired  to  include  in  a  marriage  settle- 
ment any  property  of  the  intended  wife,  wliich  is  not 
specifically  dealt  with  therein,  it  is  now  absolutely  neces- 
sary that  she  should  herself  enter  into  the  covenant  or 
contract  for  settlement ;  and  it  is  sufficient  for  her  to 
covenant  or  contract  alone  (h). 


toi  Occasionally  covenants  are  unadvisedly  entered  into 
by  the  intended  husband  to  settle  on  his  children,  or  to 
leave  to  them  by  his  will,  all  the  property  that  he  may 
acquire  during  the  coverture,  or  all  his  property  gene- 
rally (i).  So  a  father  may  covenant,  on  the  marriage 
of  his  daughter,  to  leave  her  as  great  a  share  in  his 
property  as  to  any  of  his  other  children  (k).  These 
covenants  will  be  enforced  in  equity  ;  but  from  their 
vague  and  uncertain  character  they  are  likel}'  to  lead 


lieav.  612  ;  Ec  Maimuaring's  Set- 
tloiiciU,  L.  K.,  2  Eq.  487  ;  Camp- 
bell V.  Bainbridge,  L.  R.,  6  Eq. 
269  ;  Daives  v.  Tredicdl,  18  Ch. 
D.  354 ;  Re  Dc  Hos'  Trust,  31  Ch. 
D.  81. 

(/)  Stat.  45  &  46  Vict.  c.  75. 
See,  however,  sect.  19  ;  and  Re 
Stonor's  Trusts,  24  Ch.  D.  195  ; 
Re  Whilakcr,  34  Ch.  D.  227  ; 
Williams's  Coavej'aucing  Statutes, 
447. 

{g)  Re  Alhmtt,  Pott  v.  Rrassey, 
22  Ch.  D.  275;  Scholficld  v. 
Spoonnr,  26  Ch.  D.  94  ;  Re  Dc 
Rns'  Trust,  31  Ch.  D.  81  ;  see  Re 
Currcy,  32  Ch.  D.  361.  As  to 
the  ellect  of  such  aa  a"reement 


wheu  the  intended  wife  is  an  in- 
fant, see  Smith  v.  Lues,  18  Ch. 
D.  531  ;  fnidcr  v.  FroiU,  22  Oh. 
1).  263. 

(h)  See  Williams's  Conveyanc- 
ing Statutes,  418,  510. 

(0  Leu-is  V.  Madocks,  17  Ves. 
48  ;  Ncedham  v.  Smith,  4  Russ. 
318  ;  Necdham,  v.  Kirkman,  4 
Barn.  &  Aid.  531 ;  Uardey  v. 
Green,  12  Beav.  182,  See  ante, 
p.  46  and  note  {g). 

(k)  Willis  V.  Black,  4  Russ. 
170  ;  Clcgg  v.  Clr.gg,  2  Russ.  <fe 
My.  570  ;  Enrdley  v.  Owen,  10 
Beav.  571  ;  Jones  v.  How,  7 
Hare,  267  ;  9  C.  B.  1.  See  PMp 
V.  Amcotts,  V.-C.  J.,  17  W.  R.  703. 
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to  much  litigation.  A  covenant  to  settle  property  of  a  | 
given  value,  when  no  time  is  limited  for  its  performance, 
creates  no  lien  on  any  of  the  property  of  the  cove-  , 
nantor  (I).  And  it  appears  to  be  now  settled,  contrary  to 
what  was  before  supposed  to  be  the  law,  that  no  lien  is 
created  whether  a  time  for  the  performance  of  the  cove- 
nant be  specified  or  not  (m). 


Marriage,  as  we  have  seen  (;ii),  is  a  valuable  considera-  ]\raiTiagc. 
tion.     Every  settlement,  therefore,  made  by  parties  of  pq^aHy  valiil 
full  age,  previously  to  and  in  consideration  of  marriage,  a«  ;«•  purchase, 
or   made    subsequently    to    marriage    in    pursuance    of 
written  articles  (o),  stands  on  the  footing  of  a  purchase, 
and  has  equal  validity.     But  it  is  enacted  in  the  Bank-  j 
ruptcy  Act,  1SS3  (p),  as  we  have  seen  (q),  that  any 
covenant  or  contract  made  in  consideration  of  marriage, 
for  the  future  settlement  on  or  for  the  settlor's  wife  or 
children   of  any  money  or  property  wherein    he    had 
not  at  the  date  of  his  marriage  any  estate  or  interest, 
whether  vested  or  contingent, in  possession  or  remainder, 
and  not  being  money  or  property  of  or  in  right  of  his 
wife,  shall,  on  his  becoming  bankrupt  before  the  pro- 
perty or  money  has  beea  actually  transferred  or  paid  | 
pursuant  to   tlie  contract  or  covenant,  be  void  against  I 
the  triHtce  in  the  bankruptcy.     A  voluntary  settlement  toluutary 
is  liable  to  be  defeated  by  the  creditors  of  the  settlor,  if  ^^i^i  ^^ 

he  was  so  much  indebted  at  the  time  as  to  bring  the  "gainst 

~.  creditors, 

settlement  withm   the  provisions  or   the  statute  or  the 

13th  of  Elizabeth  (r)  already  noticed  (s),  by  which  the 


{I)  Frcemoult  v.  Dedire,  1  P. 
"Wms.  429  ;  Berringtoii  v.  Eoans, 
3  You.  &  Coll.  384. 

{m)  Moviiinjton  v.  Keane,  2  De 
■Gex  &  Jones,  292,  explaining 
llounddl  V.  Brcanv/,  2  Veni.  482  ; 
and  questioning  Wcllcskyy.  IVcl- 
Icsley,  4  My.  &  Cr.  561,  531. 

(?i)  An'a,  p.  103. 

(o)  Stat.  29  Car.  II.,  c.  3,  s.  4. 
See  ante,  p.  111. 

{p)  Stat.   46  C&  47  Vict.  c.  52, 


s.  47,  sub-s.  2. 

{q)  Ante,  p.  224. 

(r)  Stat.  13  Eliz.  c.  5  ;  Skarf 
V.  Soulby,  1  Mi<!.  &  Gord.  364  ; 
FiTcnvDi  V.  Poi)^,  L.  R. ,  9  Eq. 
■206,  affinneil  L.  R.,  5  Ch.  538; 
Mackai/  V.  Do'ij'as,  V.-G.  M.,  L. 
R.  14  Eq.  106  ;  Ec  pirte  Riossell, 
Re  Biotterwjr'h.  19  Ch.  D.  588; 
Ee  Ridlcr,  22  Oh.  D.  74.  See  Ej; 
parte  Mercler,  17  Q.  B.  D.  290. 

(s)  Ante,  p.  65. 
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alienation  of  goods  and  chattels  made  for  the  purpose  of 
delaying,  hindering  or  defrauding  creditors,  is  rendered 
void  a-s°a-ainst  thctn.  For  although  by  the  phrase 
"goods  and  chattels"  was  intended  only  such  personal 
pnipcrty  as  could  bo  taken  by  the  sheriff  under  an  exe- 
cution on  a  judgment  (t),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  (u), 
or  cliargcd  with  the  payment  of  judgment  debts  (x), 
all  such  property  is  now  within  the  compass  of  the 
bankruptcy,  statute  (v/).  As  we  have  seen,  the  Bankruptcy  Act, 
188^5  (z),  contains  provisions,  under  which  a  voluntary 
settlement  of  any  property  (r/)  may  become  void,  in  the 
event  of  the  subsequent  bankruptcy  of  the  settlor,  as 
aiminst  the  trustee  in  the  bankruptcy.  It  is  provided 
by  the  Married  Women's  Property  Act,  1882  (b),  that 
no  settlement  or  agreement  for  a  settlement,  whether 
made  before  or  after  marriage,  respecting  the  property 
of  any  married  woman,  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his  creditors. 

Voluntary  Although  a  voluntary  settlement  may  thus  be  de- 

*'iii(lh""on      feated  by  creditors,  yet,  when  once  completed,    it  is 

till  settlor.      binding  on  the  settlor,  who  cannot  by  any  means  undo 

it  {(■).     Thus,  in  one  case  ((/),  a  maiden  lady  not  imme- 


Married 
women. 


(<)  Sinis  V.  Thomas,  2  Add.  & 
Ell.  536.     Sec  a7ite,  p.  69. 

(h)  Stat.  1  &  2  Vict.  c.  110, 
s.  12.     Sec  ante,  p.  165. 

(:>.•)  Stats.  1  &  2  Vict.  c.  110, 
8.  14  ;  3  &  4  Vict.  c.  82,  s.  1  : 
ante,  pp.  262,  292. 

(y)  See  Edwards  v.  Cooper,  11 
Q.  B.  33  ;  Barrack  v.  M'Culloch, 
3  Kay  &  John.  110  ;  Jenkyn  v. 
Vauglmn,  3  Drew.  419. 

(:)  Stat.  46  &  47  Vict.  c.  52. 
s.  47,  ante,  p.  223. 

(a)  See  sect.  168,  ante,  p.  203. 

(6)  Stat.  45  &  46  Vict.  c.  75, 
.<!.  19  ;  Williams's  Conveyancing 
Statutes,  447. 


(c)  Ellison  V.  Ellison,  6  Ves. 
656  ;  Edwards  v.  Jones,  1  My.  &• 
Craig.  226  ;  Ncwlon  v.  AsJceiv,  11 
Beav.  145  ;  Keketvichy.  Manning, 
1  De  Gex,  Mac.  &  Gord.  176  ^ 
Bentley  v.  Mackay,  15  Bear.  12  • 
Bridge  v.  Bridge,  16  Beav.  315  ; 
Re  Way^s  Settlement,  Lds.  Jus., 
13  W.  R.  149  ;  2  De  Gex,  Jones 
&  Smith,  365  ;  Paul  v.  Paul,  19 
Ch.  D.  47  ;  20  Ch.  D.  742. 

[d)  Bill  V.  C'urcton,  2  My.  & 
Keen,  503.  See  also  Petre  v. 
Esjnnassc,  2  My.  &  Keen,  496  ; 
McDonnell  v.  Hesilrige,  16  Beav. 
346 ;  Donaldson  v.  Donaldson, 
Kay,  711. 
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diately  contemplating  marriage,  but  thinking  such  an 
event  possible,  transferred  a  sum  of  stock  into  the 
names  of  trustees  in  trust  for  herself  until  she  should 
marry,  and,  after  her  marriage,  in  trust  for  her  separate 
use  for  her  life,  free  from  the  control  of  any  person  or 
persons  with  whom  she  might  intermarry,  and,  after 
her  decease,  upon  trusts  for  the  benefit  of  any  such 
husband,  and  her  child  or  children  by  any  husband  or 
husbands.  She  afterwards,  being  still  unmarried,  filed 
a  bill  in  Cliancery,  praying  that  the  settlement  might 
be  delivered  up  to  her  to  be  cancelled,  and  that  the 
stock  might  be  ordered  to  be  re-transferred  by  the 
trustees.  But  the  Court  held  that  she  was  bound  by 
the  settlement  she  had  made,  and  was  not  entitled  to 
any  assistance  to  release  her  from  it.  It  is,  however.  Power  of 
the  duty  of  every  solicitor  who  prepares  a  voluntary  ^'^^'^'-''^  ^°"' 
settlement  to  suggest  the  insertion  of  a  power  of  re- 
vocation. And  in  some  cases  the  Court  of  Chancery 
has  set  aside  voluntary  settlements  irrevocably  made 
in  ignorance  that  such  a  power  might  have  been  in- 
,«erted  (e).  But  the  absence  of  a  power  of  revocation 
iis  not  of  itself  a  ground  upon  Avhich  the  Court  will 
;set  aside  a  voluntary  settlement.  In  order  to  avoid 
fsuch  a  settlement,  it  must  be  shown  that,  when  the 
settlor  executed  it,  he  did  not  understand  what  its 
effect  would  be(/). 

If  the  object  of  the  settlor  is  merely  his  own  benefit  Settk-ment 
or  convenience,  the  settlement  will  be  revocable  by  him  own  benefit 
at  his  pleasure.     Thus,  where  a  man,  without  any  com-  J'^i^ocable  \>y 

.        .  .  ,     ,  .  ,.  luni. 

munication  with  his  creditors,  puts  property  into  the 

hands  of  trustees  for  the  purpose  of  paying  his  debts, 

his  object  is  said  to  be,  not  to  benefit  his  creditors,  but 

(c)  See  PUllips  v.  Mibllings,  L.  K.,  7  Ch.  244,  246  ;  Hall  v.  Hall. 

K,  7  Ch.  Ap.  244,  247  ;  Hall  v.  L.  R.,  8  Ch.  430,  438  ;  Ham/  v. 

Hall,  L.  R.,  8Ch.  430,  436—438.  Armstroncj,   18  Ch.  D.  668;  hat- 

(/)  See  PJdlUpsY.  Mullings,  L.  ton  v.  Tliompson,  23  Ch.  D.  278. 

W.P.P.  c  c 
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Volmifar}- 
sottli-niciits 
of  jHTsoiial 
i-tate  not 
voiil  nj,Miii.sl 
.subsequent 
jiiirchasti-si. 


to  benefit  himself  by  the  payment  of  his  debts(f7).  He 
may  acconiiiigly  revoke  the  trust  thus  created  (h),  so 
long  a.s  the  creditors  remain  in  ignorance  of  it  (i). 
This  rule,  however,  though  well  established,  seems  to 
attribute  to  debtors  a  somewhat  light  estimation  of  the 
claims  of  their  creditors  ;  and  there  appears  to  be  no 
disposition  in  the  Courts  to  extend  it  (/). 

The  statute  of  Elizabeth  (/),  by  which  voluntary 
settlements  of  lands  and  other  hereditaments  are  void 
as  against  subsequent  purchasers  for  valuable  con- 
sideration, though  it  extends  to  chattels  real  (m),  does- 
not  apply  to  purely  personal  estate  (n).  A  voluntary 
settlement  of  personal  estate  cannot,  therefore,  be' 
defeated  by  a  subsequent  sale  of  the  property  by  th© 
settlor. 


Stamps  oil 
settlements. 


Settlements  of  any  definite  and  certain  principal 
sum  of  money,  of  any  currency,  whether  British,  foreign, 
or  colonial,  or  of  any  definite  and  certain  share  in  the 
funds,  or  India  promissory  notes,  or  in  the  stocks  or 
funds  of  any  foreign  or  colonial  state  or  government,  or 
in  the  capital  stock  or  funded  debt  of  any  company, 
corporation  or  society  in  the  United  Kingdom,  or  of 
any  foreign  or  colonial  company,  corporation  or  society, 
are  now  liable  to  an  ad  valorem  duty  of  one-fourth  per 
cent,  or  five  shillings  per   hundred    pounds,   on    the 


(fif)  Per  Sir  C.  Pepys,  JL  E.,  2 
My.  &  Keen,  511  ;  cited  by 
"\Vi;rrani,  V.-C,  in  Hughes  v. 
Stuhbs,  1  Hare,  479. 

(h)  GarmrdY.  Lord  Lauderdale, 
3  Sim.  1 ;  Acton  v.  Woodgatc,  2 
ily.  &  Keen,  492  ;  Earenshaiu  v. 
HoUier,  7  Sim.  3  ;  Lav)  v.  Bag- 
veil,  4  Dru.  &  Warren,  398  ; 
Smith  V.  Keating,  6  0.  B.  136  ; 
Driver  V.  Mavsdeslcy  16  Sim.  511  ; 
Johns  V.  James,  8  Cli.  D.  744. 

(i)  Brovmev.  Cavendish,  1  Jones 
k  Lat.  606.  635  ;  Griffith  v. 
J'uckctts,  7  Hare,  299,  307  ;  Jfac- 


kiiinon  V.  Stewart,  1  Sim.  N.  C 
76,  S9,  90  ;  Harland  v.  Binlcs,  15 
Q.  B.  713  ;  Smith  v.  Hurst,  10 
Hare,  30.  But  sec  Cornt.hivaite 
V.  Frith,  4  De  Gex  &  Smalc.  552. 

{k)  See  Wilding  v.  Richards,  1 
Coll.  661  ;  Simmonds  v.  Palles,  2 
Jones  k  Lat.  489  ;  Kirwan  v. 
Daniel,  5  Hare,  493,  499—501. 

(/)  Stat.  27  Eliz.  c.  4  ;  Princi- 
ples of  the  Law  of  Keal  Property, 
pp.  79,  80,  13th  ed.  ;  82,  14th 
ed.  ;  102,  15th  ed.  ;  98,  16th  ed. 

{«.'.)  Co.  Litt.  3  b  ;  6  Rep.  72. 

{n)  2  My.  &  Keen,  512. 
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amount  of  the  money  or  the  value  of  the  stock  or  share 

settled,   according   to   the    schedule   contained  in  the 

Stamp  Act,  1870  (o).     The  duty  on  the  settlement  of  Policy  of 
,  ,  T  r-  •  11  assurance. 

money  secured  by  a  pohcy  oi  assurance  is  now  charged 

on  the  sum  secured  (jj)  ;  but  if  there  be  no  provision 
made  for  keeping  up  such  policy,  then  the  ad  valorem 
duty  is  chargeable  only  on  the  value  of  the  policy  at 
the  date  of  the  settlement  {q).  And  if  the  instrument 
contains  a  statement  of  such  value,  and  is  stamped  in 
accordance  with  such  statement,  it  is,  so  far  as  regards 
such  policy,  to  be  deemed  duly  stamped,  unless  or  until 
it  is  shown  that  such  statement  is  untrue,  and  that  the 
instrument  is  in  fact  insufficiently  stamped  (r).  By 
the  Customs  and  Inland  Revenue  Act,  1881  (.§),  stamp 
duties  at  the  like  rates  as  are  by  the  same  Act  charged 
on  affidavits  for  obtaining  probate  (t)  are  charged  on 
accounts  delivered  of  personal  or  moveable  property 
(according  to  the  value  thereof)  of  the  following  de- 
scription, viz.  : — 

(a.)  Any  property  taken  under  a  voluntary  disposition  made 
by  any  person  dying  on  or  after  the  1st  June,  1881,  and 
purporting  to  operate  as  an  immediate  gift  inter  vivos 
whether  by  way  of  transfer,  delivery,  declaration  of 
trust  or  otherwise,  which  shall  not  have  been  bond  fide 
made  tliree  months  before  the  death  of  the  deceased  ; 

(6.)  Any  property  which  a  person  dying  on  or  after  such  day 
having  been  absolutely  entitled  thereto,  has  voluntarily- 
caused  or  may  voluntarily  cause  to  be  transferred  to  or 
vested  in  himself  and  any  other  person  jointly  whether 
by  disposition  or  otherwise,  so  that  the  beneficial 
interest  therein  or  in  some  part  thereof  passes  or 
accrues  by  survivorship  on  his  death  to  any  other 
person  ; 

(c.)  Any  property  passing  under  any  past  or  future  voluntary 
settlement  made  by  any  person  dying  on  or  after  such 
day  by  deed  or  any  other  instrument  not  taking  eflfect 

(o)  Stat.  33  &  34  Vict.  c.  97,  (r)  Ihid.  par.  (2). 

ss.  2,  pars.  (8),  (9),  3.  (s)  Stat.  44  Vict.  c.  12,  s.  38. 

(p)  Sect.  124.  (0  See  post,    the    Chapter    on 

{q)  Ibid.,  par.  (1).  Wills. 

C   C   2 
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as  a  will,  whereby  an  interest  in  such  proiierty  for  life 
(ir  any  other  j^eriod  determinable  by  reference  to  death 
is  reserved  either  expressly  or  by  implication  to  the 
settlor,  or  whereby  the  settlor  may  have  reserved  to 
himself  the  right,  by  the  exercise  of  any  power,  to 
restore  to  himself,  or  to  reclaim  the  absolute  interest 
in  such  property. 
fSub-s.  3)  Where  an   account  delivered  duly  stamped  com- 
prises property  passing  under  a  voluntary  settlement,  and,  upon 
the  production  of  the  settlement,  it  shall  appear  that  the  stamp 
duty  of  5s.  per  centum  has  been  paid  thereon  according  to  the 
amount  or  value  of  the  property  passing,  or  any  part  thereof, 
the  amount  of  such  stamp  duty  shall  be  returned  to  the  person 
delivering  the  account. 

(By  sect.  39)  Every  person  who  as  beneficiary,  trustee,  or 
otherwise,  acquires  possession,  or  assumes  the  management  of 
any  personal  or  moveable  property  of  a  description  to  be  in- 
cluded in  an  account,  shall  upon  retaining  the  same  for  his  own 
use  or  distributing  or  disposing  thereof,  and  in  any  case  within 
six  calendar  months  after  the  death  of  the  deceased  deliver  to 
the  Commissioners  of  Inland  Revenue  a  full  and  true  account, 
verified  by  oath,  of  such  property  duly  stamped  as  required  by 
the  Act. 

TheSucces-  gy  the  Succession  Duty  Act,  1853  (u),  provision  has 
Act,  1853.  been  made  for  charging  certain  duties  on  the  succession 
to  property  upon  the  death  of  any  person  dying  after 
the  19th  of  May,  1853.  These  duties  are  at  the  same 
rates  as  the  legacy  duty,  of  which  an  account  will  be 
given  in  the  Chapter  on  Wills,  increasing  in  proportion 
to  the  distance  in  consanguinity  between  the  prede- 
cessor, from  whom  the  interest  succeeded  to  is  derived, 
and  the  successor  (x). 

Money  settled     We  have  seen  (y)  that,  if  a  trust  be  declared  to  lay 

(u)  Stat.  16  &  17  Vict.  c.  51.  in  conformity  with  tins  Act,  the 

(a;)  The   Customs    and   Inland  duty  at  the  rate  of  1?.  per  centum 

Revenue  Act,  1881  (stat.  U  Vict.  imposed  by  the  Succession  Duty 

c.  12,  s.  41),  provides  that,  in  re-  Act,  1853,  shall  not  be  payable  ; 

spectofany  succession  to  property  see  Re  Haggartlis  Trusts,  22  Ch. 

accordmg  to  the  value  whereof  D.  545. 

duty  shall  have  been  paid  on  the  (y)  Ante.  p.  368. 

affidavit  or  inventory  or  account 


OF   SETTLEMENTS   OF   PERSONAL   PROPERTY.  389 

out  money  in  the  purchase  of  land,  the  money  will  be 
considered  as  real  estate  in  equity.    If,  therefore,  money 
be  subject  to  a  trust  for  the  investment  thereof  in  the 
purchase  of  land,  which  is  to  be  settled  according  to  the 
limitations  of  some  specified  settlement,  until  land  be 
actually  purchased  pursuant  to  the  trust,  the  money 
will  devolve  according'  to  the  limitations  of  the  settle- 
ment.     When   land,  subject    to   a  settlement,  is   sold  Proceeds  of 
under  the  powers  of  sale  given  by  law  or  by  the  settle-  ij^^j^ 
ment  (0),   the  money,   which  arises  from   the  sale,   is 
generally  subject  to  a  trust  for  the  application  thereof 
in  the  purchase  of  land  to  be  conveyed  to  the  uses 
of  the  settlement  (a).     Under  the  Settled  Land  Act, 
1882  (6),   money,  which  is   subject  to  a  trust  for   the 
investment  thereof  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement,  may  be  invested,  at  the  direc- 
tion of  the  tenant  for  life,  in  the  names  of  the  trustees 
for  the  purposes  of  that  Act  upon  the  securities  thereby 
authorized  (c)  ;  and  such  money  and  the  investments 
thereof  will  be  considered  as  land,  for  all  purposes  of 
disposition,  transmission  and  devolution  {d).    By  making 
use  of  the  powers  conferred  by  this  Act,  any  person, 
who  may  be  entitled  to  exercise  the  powers  of  a  tenant 
for  life  under  this  Act  (e),  may  have  any  such  money 
so  invested  upon  any  authorized  securities  in  the  nature 
of  personal  estate  ( /).     And  the  trustees  may  hold  such 
securities  as  a  permanent  investment;  and  need  not 
apply  the  money  so  invested  in  the  purchase  of  land, 
until  directed  to  do  so  by  a  person  entitled  to  exercise 

{z)  See  Williams's  Conveyauc-  (c)  See  sects.  21,  22;  "Williams's 

ing  Statutes,  295—298.  Conveyancing  Statutes,  325 — 327. 

(a)  Ibid.  292,    297  ;  Principles  (d)  See  sect.  22,  sub-ss.  5,  6  ; 

of  the   Law    of   Eeal    Property,  Williams's     Conveyancing      Sta- 

p.  309,  13th  ed.  ;  321,  14th  ed'.  ;  tutes,  327. 

49  356, 15th ed.;  46,  346, 16th ed.  (c)  See  sects.  2  (su1>ss.  5—7), 

ib)  Stat.  45  &  46  Vict.  c.  38,  58—62  ;  ibid.  pp.  291,  292,  294, 

ss.   2  (sub-s.   9),  21,  32,  33  ;  see  297,  361—365. 

Re  Mackenzie's  Trusts,  23  Ch.  D.  (/)  See  sect.   21   (i)  ;   ibid.    p. 

750  ;     Williams's    Conveyancing  326. 
Statutes,  292,  325,  334,  335. 


390  OF  PERSONAL  ESTATE  GENERALLY. 

the  powers  of  a  tenant  for  life  under  the  Act  {g).  The 
liyal  interest  in  any  such  securities  belongs  to  the 
trustee.-?  and  will  devolve  in  their  hands  as  personal 
estate,  like  any  other  personal  property  vested  in 
trustees  upon  trusts  declared  by  a  settlement  {h).  But 
in  equity  the  money  so  invested  is  regarded  as  real 
estate,  and  the  eqidtaUe  or  beneficial  interest  therein 
will  devolve  in  all  respects  according  to  the  limitations 
of  the  settlement. 

Chattels  jpcr-  Sometimes  it  is  desired  to  settle  pictures,  plate,  jewels 
to  <'o  with  ^^'  other  chattels,  so  that  the  same  may  be  used  by  the 
land.  person  for  the  time  being  entitled  to  some  particular 

landed  estate,  which  is  limited  in  settlement.  In  such 
cases  the  chattels  in  question  are  assigned  to  trustees  to 
be  held  upon  such  trusts  as  shall  correspond,  as  nearly 
as  the  rules  of  law  and  equity  will  permit,  with  the 
uses  declared  by  the  settlement  of  the  land  (i).  When 
chattels  are  so  settled,  they  are  popularly  said  to  be 
settled  as  "  heirlooms,"  as  we  have  seen  {k).  As  there 
cannot  be  an  estate  tail  in  personal  property  (l),  the 
first  person,  who  becomes  entitled  to  the  land  under 
the  settlement  for  an  estate  tail,  will  become  abso- 
lutely entitled  to  any  chattels,  which  have  been  so 
settled  (m).  In  the  case  of  and  during  the  infancy 
of  the  first  tenarft  in  tail,  this  result  would  gene- 
rally be  undesirable.  It  is,  therefore,  usual  to  provide 
that  any  chattels  so  settled  shall  not  vest  absolutely  in 
any  person  made  tenant  in  tail  by  purchase  under  the 
settlement,  unless  he  shall  attain  the  age  of  twenty-one 
years,  but  shall  devolve,  on  his  death  under  that  age,  as 
if  they  were  freeholds  of  inheritance  limited  to  the  uses 
of  the  settlement  (n).    Such  a  proviso  should  be  limited  . 

ig)  See  sect.  22  ;  ibid.  p.  327.  (I)  Ante,  p.  347. 

l^x^  ^?.."'^^^>  P-  ^^2-  ('^)  ^oZcy  V.  Burncll.  1  Bro.  C. 

{i)  Williams    on    Settlements,  C.  274;  4  Bro.  P.  C.  319. 

^f;,     .  ^  [n)  Davidson,  Free.  Conv.  Vol. 

[k)  Ante,  p.  20.  111.602,624— 627, 3rd ed.;  Vol.1. 
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to  tlie  case  of  the  deatli  under  age  of  a  tenant  in  tail 
by  purchase  (o),  in  order  to  avoid  any  infringement  of 
the  rule  against  perpetuities  {p).  Under  the  Settled 
Land  Act,  1882  (q),  chattels  so  settled  may  be  sold,  at 
the  instance  of  the  tenant  for  life  of  the  land  ;  and  the 
money  to  arise  from  the  sale  may  be  applied  as  capital 
money  arising  under  that  Act  (i-),  or  may  be  invested 
in  the  purchase  of  similar  chattels  to  be  settled  in  the 
same  way.  But  no  such  sale  or  purchase  of  chattels 
can  be  made  without  an  order  of  the  Court. 

Leaseholds   held   for   long   terms    of  years    are  fre-  Leaseholds 
quently  settled  together  with  freehold  land.     In  such  with"re°-°** 
cases  the  leaseholds  are  assigned  to  trustees  to  be  held  ^loWs. 
upon  such  trusts  as  shall  correspond,  as  nearly  as  tlie 
rules  of  law  and  equity  will  permit  with  the  uses  de- 
clared of  the  freeholds,  with  a  like  proviso,  to  meet  the 
event  of  the  death  under  age  of  a  tenant  in  tail  by 
purchase,  as  in  the  case  of  chattels  personal  settled  to 
go  with  freeholds  (s). 

338,  5th  ed.  ;   Williams  ou  Set-  s.    37  ;    see    Williams's    Convey- 

tlements,  223—225.  ancing  Statutes,  339. 

(o)  See  Principles   of  the  Law  (r)  See  sect.  21  ;  ibid:  pp.  325, 

of  Eeal  Property,    p.    101,    13th  326. 

ed.  ;    103,    14th   ed.  ;  125,   15th  (s)  See     Williams     on    Settle- 

ed.  ;  120,  16th  ed.  ments,     223  ;     Davidson,     Prec. 

{p)  Ante,  p.   350.     See  David-  »   Conv.    Vol.    IIL    599,    3rd   ed.  ; 

son,  Prec.  Conv.,  ToL  III.  602,  Vol.    TV.   399,   4th  ed.  ;  Vol.   I. 

note  (s),  3rd  ed.  337,  6th  ed. 

[q)  Stat.  45  k  46  Vict.  c.  38, 
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CHAPTER   II. 

OF  JOLNT   OWNERSHIl'   AND  JOINT   LIABILITY. 

Joint  ounri>.  There  may  be  a  joint  ownership  of  any  kind  of  per- 
sonal property,  in  the  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a) ;  and  the  four  unities  of 
po><session,  interest,  title,  and  time,\yhich  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.  But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect  to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in  a 
joint  ownership  of  personalty.  If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  having  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  all  other  persons  than  themselves. 

Joint  boiul       "1  the  position  of  one  single  owner.     Hence  it  follows 

all  must  sue.  that  if  a  bond  or  covenant  be  given  or  made  to  two  or 
more  jointly,  they  must  all  join  in  suing  upon  it  (6)  ; 

Kclcaso  iiy  and  a  release  by  one  of  them  to  the  obligor  is  sufficient 
'  ^     ■     to  bar  them  all  (c).     As  a  further  consequence  of  the 

Suivivorshii).  unity  of  joint  ownership,  the  important  right  of  sur- 
vivorship, which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint  ownership  of  personal 
property.  Whether  the  subject  of  the  joint  ownership 
be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 
a  horse,  or  a  chose  in  action  as  a  debt  or  legacy,  the 
surviving  joint  owner  will  be  entitled  to  the  whole,, 

{o)  See  Principles  of  tlio  Law  Petrie  v.  JBury,  3  Barn.  &  Cress. 

of  Real  Property,    p.    134,    IStli  353;  1  Wms.'Saund.  291,  i. 
ed.  ;  137,  14th ed.;  162,  15tlied.;  (c)   2   Rol.  Abr.   410    (D.),  pL 

157,  16th  ed.  1/5.  ^     ''  ^ 

(6)  Slingsby's  case,  5  Rep.  18  b; 
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unaffected  by  any  disposition  which  the  deceased  joint 
owner  may  have   made   by  his  will,  unless   the  joint 
tenancy  should  have  been  previously  severed  in  the 
lifetime  of  both  the  parties  {d).     And  for  this  reason  Trustees  of 
trustees  of  settlements  of  personal  estate  are  always  estate  made 
made  joint  owners,  in  order  that  the  surviving  trustees  joi"*  owners, 
may  take  the  entire  fund,  rather  than  that  the  executors 
or  administrators  of  any  trustee  who  may  happen  to  die 
should  have  any  right  to  intermeddle  with  the  share  of 
the  deceased.     Where  any  beneficial  interest  accrues  to  Succession 
any  joint  owner  by  survivorship,  it  is  deemed  a  succes-  -^^J    ^  ' 
sion  within  the  Succession  Duty  Act,  1853,  and  as  such 
liable  to  the  succession  duty  (e). 

If  the  joint  ownership  be  created  by  a  will,  it  is  not  The  share  of 
necessary  that  the  shares  of  all  the  joint  owners  should  inkier  a  will 
vest  at  the  same  time.     Thus  under  a  bequest  to  A.  for  need  not  vest 

■  tit  tllG  StirilG 

life,  and  after  his  decease  to  the  issue  (/)  or  children  {g)  time. 
of  B.,  without  words  of  severance,  all  the  issue  or  chil- 
dren, born  in  A.'s  lifetime,  will  become  entitled  jointly, 
though  some  may  not  be  living  when  the  shares  of  the 
others  become  vested  interests.  On  the  decease  of  any 
of  them  therefore  before  payment,  the  survivors  will 
become  entitled  to  their  shares.  A  similar  exception  to 
the  unity  of  time  occurs  also  in  the  case  of  a  devise  of 
real  estate  by  will  (ji). 

In  analogy  to  the  rule  by  which  a  joint  estate  in  Limitation  to 
fee-simple  in  lands  is  created  by  a  limitation  to  two  or  t]ig|r  execu-^' 
more,  tlteir  heirs  and  assigns,  it  was  customary  with  con-  ^o^'^'  admims- 

'  "^  •'  tiators  and 

assigns. 

id)  Litt.  sects.  281,  282  ;  Lady  387. 
Shore  V.  Billingdcii,  1  Vern.  482;  (/)  Bridge  v.    Yatis,    12  Sim. 

Willing  v.  Bainc,  3  V.  Wms.  115  ;  645. 

Morley  v.  Bird,  S  Yes.  629  ;  Wil-  (g)  Amies  v.  Skillcrn,  14  Sim. 

Hams  V.  HcnshaiD,   1  John.  &  H.  428. 

546  ;   Baillie  v.  Trcharnc,  V.-C.  {h)  See   Principles  of  the  Law 

M.,  17  Ch.  D.  388.  of  Real  Property,  137,  13th  cd.  ; 

{e)  Stat.   16  &  17  Vict.  c.   51,  140,    14th   ed.  ;    165,   16th   cd.  ; 

3  ;  ante,   p.  388.     See  also,  p.  160,  16th  ed. 
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.loint  lioiuls 
aud  cove- 
nants. 


Joint  or 
several. 


vcyanccrs  to  make  a  gift  of  personal  estate  to  two  or 
more  jointly,  by  limiting  it  to  them,  their  executors,  ad- 
ministrators, and  assigns.  This,  however,  though  usual, 
wa.s  not  strictly  necessary.  In  ill-framed  instruments, 
limitations  of  personalty  were  sometimes  made  to  two 
per.son.s,  "  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  such  survivor."  If,  however,  the 
persons  are  simply  made  joint  owners,  the  law  will  be 
sufficient  of  itself  to  carry  the  property  to  the  survivor. 
And  it  is  now  by  no  means  unusual  to  vest  personal 
estate  in  two  or  more  persons,  as  joint  owners,  simply 
by  conveying  it  to  them,  without  further  words.  Bonds 
and  covenants,  when  intended  to  be  given  or  made  to 
two  or  more  jointly,  were  in  like  manner  usually  given 
or  made  to  the  obiisrees  or  covenantees,  their  executors 
and  administrators;  or, if  the  subject-matter  wereassign- 
able,  to  them,  their  executors,  administrators  and  assigns. 
But  it  was  always  unnecessary  expressly  to  extend  the 
benefit  of  a  personal  covenant  or  obligation,  made  with 
or  to  two  or  more  persons  jointly,  to  the  survivors  of 
them  or  to  their  executors,  administrators  or  assigns  (i). 
And  it  is  now  not  unusual  simply  to  express  that  such 
covenants  and  obligations  are  made  with  or  to  certain 
specified  persons,  without  further  words  (k).  But  when 
entered  into  with  two  or  more  persons,  bonds  or  cove- 
nants cannot,  as  respects  the  obligees  or  covenantees,  be 
joint  or  several,  at  their  election,  for  one  and  the  same 
cause ;  for  otherwise  the  Court  would  be  in  doubt  for 
which  of  them  to  give  judgment  (l).  And  whether  a 
covenant  be  joint  or  several  depends  much  more  upon 
the  subject-matter  than  upon  the  words  employed.  If 
each  of  the  covenantees  has  a  separate  interest,  each 


(i)  See  Williams's  Conveyanc- 
ing Statutes,  236,  498,  n.  (a). 

(k)  See  ibid.  p.  498.  See  stat. 
44  &  45  Vict.  c.  41,  s.  60  (ibid. 
pp.  235—237),  as  to  the  effect  of 


a  covenant,  a  contract  under  seal 
or  a  bond  or  obligation  under 
seal,  made  with  two  or  more 
jointly. 

(l)  '5  Eep.  19  a  ;  1  East,  501. 
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may  have  a  separate  cause  of  action,  and  the  covenant 
will  accordingly  in  such  a  case  be  several,  though  ex- 
pressed to  be  made  with  the  covenantees  jointly  and 
severally  (m).  But  if  each  of  the  covenantees  has  not 
a  separate  cause  of  action,  all  of  them  must  concur  in 
suing  upon  the  covenant,  even  although  it  be  expressed 
to  be  made  with  some  of  them,  "and  as  a  separate 
covenant "  with  the  others  (71)  ;  for  if  all  may  sue,  all 
must  (o). 

An  exception  to  the  right  of  survivorship  between  Partiicrs  iu 
joint  owners  occurs  in  the  case  of  partners  in  trade.     In  vivorsldp  oT' 
this  case  the  law,  in  order  to  the  encouragement  of  clioses  in  pos- 
commerce,  vests  in  the  executors  or  administrators  of  a '  ^ 
deceased  partner,  the  share  of  the  deceased  in  all  per- 
sonal chattels  in  possession,  such  as  merchandize  or  ships, 
which  were  the  joint  property  of  the  partnership  (p). 
But  this  rule  does  not  extend  at  law  to  choses  in  action,  Otherwise  as 
which  must  accordingly  be  sued  for  in  the  name  of  the  action^atkw. 
survivor  (5').     In  equity,  however,  the  share  of  the  do- But  not  in 
ceased  partner,  both  in  the  choses  in  possession  and  in 
action  belonging  to  the  partnership,  devolves  on  his 
■executors  or  administrators.     The  consequence  is  that, 
though  the  choses  in  action  must  be  sued  for  by  the 
surviving  partner,  he  will  be  a  trustee  of  the  share  of  the 
deceased  partner  for  his  executors  or  administrators  {r). 
The  same  rule  is  applied  in  equity  even  to  real  estate  Real  estate 
purchased  for  the  purposes  of  a  trading  partnership  (s),  partnership'*'^ 


purposes. 


(m)  5    Rep.    19    a;    1    Wms.  (jj)  Co.  Litt.  182  a  ;  Kcmpc  v. 

Sauud.  155  a,  n.  (1).  Andrews,  3  Lev.  290  ;  Ilex  v.  Col- 

{n)  Slingshy's  case,  5  Rep.  18  b;  lector  of  Customs,  2  Mau.  &  Selw. 

Anderson  v.  Martindalc,  1  East,  223  ;  Buckley  v.  Barber,  6  Exeh. 

497  ;  Foley  v.  Addenbrooke,  4  Q.  Rep.  164. 

B.  197  ;  Hopkinson  v.  Lcc,   6  Q.  {q)  Martin  v.   C'rompc,   1  Lord 

B.  964  ;  Bradbnrnc  v.  Botficld,  14  Raym.  340  ;  S.  C.  1  Salk.  444  ;  2 

Mee.  &  Wels.  559  ;    Wakefield  v.  Wms.  Sauud.  117  b,  n.  (2). 
Brown,  9  Q.  B.  209  ;  Kcighlley  v.  (r)  Jeffereys  v.  Small,   1  Veru. 

Watson,  3  Excli.  Rep.  716.  217  ;  Lake  v.  Craddock,  3  P.  Wms. 

(0)  4  Q.    B.  208  ;   Wethercll  v.  158. 
Langston,  1  Exch.  Rep.  634  ;  Pugh  (s)  Eandall  v.  Randall,  7  Sim. 

V.  Stringfield,  3  C.  B.,  N.  S.  2.  271. 
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nntl  conveyed  to  llie  partners  as  joint  tenants  in  fee. 
On  the  decease  of  any  of  them,  equity  holds  the  sur- 
vivors to  1)0  trustees  of  the  share  of  the  deceased  for 
his  executors  or  administrators  as  part  of  his  personal 
estate  {t). 

Joint  ownor-        Indeed,  as   a  general   rule,  joint  ownership  is  not 

•hip  not  favoured  in  eiiuity,  on  account  of  the  right  of  survivor- 

fa  vouri'ii  III  I     J  '  ^ 

ciuity.l  ship  which  attaches  to  it  {u).     If,  therefore,  two  persons 

No  survivor-    advance  money  by  way  of  mortgage  or  otherwise,  and 

ship  ill  e(|uity       ,         ,  .        "^      ,  .  •    •    .1  ^  c  .^ 

of  joint  seen-  take  the  security  to  themselves  jointly,  and  one  ot  them 
"'"''■''■  die,  the  survivor  will  bo  a  trustee  in  equity  for  the  re- 

presentatives of  the  deceased,  of  the  share  advanced  bj 
liim  (.r).  And  it  was  formerly  necessary,  when  the  in- 
tention was  that  the  survivor  should  receive  the  whole, 
that  a  declaration  should  be  inserted  that  his  receipt 
alone  should  be  a  sufficient  discharge  for  the  money 
secured  (?/).  An  enactment  contained  in  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  has  rendered 
unnecessary  the  insertion  of  such  a  declaration  in  mort- 
gages or  obligations  made  or  transferred  to  two  or  more 
persons  jointly  after  the  31st  of  December,  1881  {z). 

Ownership  in  An  ownership  in  common  (or,  as  it  is  usually  styled 
common.  jj^  analogy  to  real  estate,  a  tenancy  in  common)  of 
chattels  may  arise  either  from  the  severance  of  a  joint 
ownership,  or  from  a  gift  to  two  or  more  to  hold  in 
common  (a).  But  a  joint  ownership  of  a  chose  in  action 
cannot  be  severed  at  law  by  either,  or  even  by  both,  of 

^  (0  Phillips  V.  Pldllips,  1  My.  &  («)  2  Atk.  55  ;  2  Ves.  sen.  258. 

Keen,  649,  663  ;  £roomv.  Broom,  {x)  Petty  v.  Styward,   1  Chan. 

:5  My.  &   Keen,   443  ;  Morris  v.  Rep.  57  ;  1  Eq.  Ca.  Ab.  290. 

Kcarslcy,    2  You.    &   Coll   139  ;  {y)  See  Principles  of  the  Law 

Bhyh  V.  Brent,  2  You.  &  Coll.  of  Keal  Property,  436,   13th  ed.  ; 

258  ;  Houghton  v.  Houghton,    11  459,  14th  ed.  ;  517,  15th  ed.;  501, 

Sim.  491  ;  Custancc  v.  Bradshaw,  16th  ed. 

4Hare,  315,  322;  D«j%v.I)a9%,  [z)  Stat.  44  &  45  Vict.    c.   41, 

3  Drew.  495  ;  see  Coofeow  V.  Coo^-.  s.    61;    see    Williams's   Convey- 

non,    8   Sim.    529  ;     Waterer    v.  ancing  Statutes,  238—240. 

nat^rer,  L.  E.,  15  Eq.  402.  (a)  Litt.  sect.  321. 
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the  joint  owners.  And  in  case  of  the  bankruptcy  of  a 
joint  creditor,  by  which  all  his  estate  became  vested 
in  his  assignees,  an  action  against  the  debtor  must 
formerly  have  been  brought  in  the  joint  names  of  the 
assignees  and  the  other  joint  creditors  {h).  And  if 
two  joint  creditors  should  have  become  bankrupt,  the 
action  must  have  been  brought  in  the  joint  names  of 
the  assignees  of  both  of  them  (c).  But  by  the  Bank- 
ruptcy Act,  1883  (<:^),  as  by  the  Act  of  18G9  (e),  where 
a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person  or  persons,  such  person  or 
persons  may  sue  or  be  sued  in  respect  of  the  contract, 
without  the  joinder  of  the   bankrupt.     A  tenancy    in  No  tenancy 

■common  cannot  in  fact  exist  at  law  of  a  chose  in  action,  l'^  ^o"""o°  ^'^ 

law  01  a  cuose 

A.  may  owe  20/.  to  B.  and  C.  jointly,  or  he  may  owe  in  action. 
10?.  to  B.  and  10/.  to  C. ;  but  he  cannot  owe  20Z.  to  B. 
^nd   0.  in  common.     If  each  has  a  several  cause  of 
action,  each  must  sue  separately.     In  equity,  however.  Otherwise  ia 
the   case   is   different.     Though   B.   and    C.  are  joint  *^'l^^*^'- 
owners  at  law,  in  equity  they  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share 
may  in  equity  belong  to  his  representatives,  instead  of 
accruing  beneficially  to  his  companion.     And  with  re-  Letters- 
gard  to  letters-patent,  it  appears  that,  even  at  law,  they  1'^**^"*- 
may  be  the  subject  of  an  ownership  in  common,  and 
that  the  assignee  of  an  undivided  share  may  alone  sue 
for  an  infringement  of  that  part  of  the  patent,  with- 
out joining  the  persons  interested   in  the   remaining 
shares  (/).    And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 

{h)  TJiojnasonv.  Frerc,  10 'East,  s.  114. 

418.     See  stat.   46  &  47  Vict.  c.  (c)  Stat.  32  &  33  Vict.  c.   71, 

1)2,  s.  113,  and  the  repealed  stats.  s.  112. 

32  &  33  Vict.  c.  71,  s.  105  ;  12  &  (/)  Dunnkliff  v.  Mallet,   7  C. 

13  Vict.  c.  106,  s.  152,  and  5  &  6  B.,  N.  S.  209  ;  JFaltonv.  Lavafer 

Vict.  c.  122,  s.  31.  8  C.    B.,  N.   S.   162.     See  Berg- 

(c)  See  Hancock  v.  Hey  wood,  3  viann  v.   Macmillan,  17  Ch.  D 

T.  Rep.  433.  423. 

{d)  Stat.  46  &  47  Vict.  c.  52, 


.'..ncunvncc  of  tTKM<tlier,s  (f/).  In  deciding  whether  a '^^^^^ 
tenancy  in  common  has  been  created  ])y  deed,  there  is 
Gin.s  l.y  will  very  sclilom  any  difficulty.  But  in  wills,  where  greater 
whu-li»i«kiMi  j„^i^,]g^.fjt.c  is  given  to  informal  words,  the  rule  is,  that 
lomiiioii.  any  wr.rds  which  denote  an  intention  to  give  to.  each  of 
the  legatees  a  distinct  interest  in  the  subject  of  gift, 
will  be  sufficient  to  make  them  tenants  in  common. 
Thus  a  gift  by  will  to  two  or  more  persons  "  equally  to 
be  divided  between  them "  (h),  or  simply  "  between 
them  "  {!),  or  "  m  joint  and  equal  proportions  "  (/;),  or 
"  e(|ually  "  (l),  or  "  respectively  "  (7u),  or  "to  be  enjoyed 
alike"  (n),  will  make  such  persons  tenants  in  common, 
and  not  joint  tenants,  as  they  would  have  been  without 
tiie  insertion  of  such  words.  In  this  respect  the  rule  is 
the  same  whether  the  subject  of  the  devise  or  bequest 
be  real  or  personal  estate  (o). 

Owners  in  Owners  in  common  of  personal  estate,  like  tenants  in 

luerelya  ^^""^  common  of  lands,  have  merely  a  unity  of  possession  : 

unity  of  pos-   the  interest  of  one  may  be  larger  or  smaller  than  that 

of  the  other,  one  having,  for  instance,  one-third,  and  the 

other  two-thirds  of  the  property.     So  the  title  need  not 

be  the  same,  as  one  may  have  been  originally  a  joint 

tenant  with  a  third  person,  who  may  have  severed  the 

joint  tenancy  by  assigning  his  moiety  to    the    other. 

No  survivor-    The  right  of  survivorship,  wliich  springs  from  a  unity 

of  interest  and  title,  has  accordingly  no  place  between 

owners  in  common  (p). 

Joint  liability.      Connected  with  the  subject  of  joint  ownership  is  that 

((/)  Mathers   v.  Green,   L.    C,  656. 

L.  R.,  1  Ch.  29  ;  11  Jur.,  Is\  S.,  {I)  Leiven  v.  Dodd,  Cro.  Eliz. 

8 15.  uy^<UU-  V,  CU.,, «:  1^  i^-i. 0^0237.  443. 

(h)  Blmct  V.  Cranwcll,  1  Salk.  '        {m)   1  Atk.  580  :    1    Ves.    sen 

226  ;  Phillips  v.  Phillips,  2  Vern.  104. 

430  ;  1  Eq.  Ca.  Abr.  292,  pi.  6  ;  {n)  Loveacrcs d.  Ifudgev.  Blight, 

IR'-Wms.  34.  Cowp.  352. 

(i)  LasUrook  v.  Cock,  2  ilor.  (0)  See  2  Jarm.    Wills,  257  ct 

'"•  ,  ^  scq.,  4th  ed. 

(k)  Ettrxcke  v.  Ettricke,  2  Ambl.  {j})  Litt.  sect.  321. 
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of  joint  liability.  Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.  In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bound  them- 
selves, their  lieir.s,  executors  and  administrators  jointly  ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenanted 
for  themselves,  their  heirs,  executors  and  administrators 
jointly.  For  reasons  already  given  {q),  there  is  now  no 
necessity  for  the  express  mention  nf  <-i>-  ^-  ' 


.. ..viuiucy 

vcvte  ur  tne  receiving  order  was  a  partner  or 

co-trustee  with  the  bankrupt,  or  was  jointly  bound,  or 

had  made  any  joint  contract  with  him  {x).     And  if  any  Discharge  by 

■person  iointly  liable  upon  any  simple  contract  shall  be  Statute  of 
*.  ''  io  ...  Limitatious. 

discharged  by  the  Statute  of  Limitations,  but  his  co- 
contractor  or  co-contractors  shall  be  liable  by  virtue  of 
a  new  acknowledgment  or  promise,  judgment  may  be 
given  and  costs  allowed  against  the  latter  person  or 
persons  only  {y).  —And  if  such  person  oi'='^>ersons  slrafr 

{q)  Ante,  pp.  151—153.  White  &  Tudor  L.  C.  Eq.  106,  5th 

(r)  1  Barn.  &  Ahl.  35.  ed.     See  ante,  p.  162. 

\s)  1  Wms.Saund.  291  b,n.  (4);  (a;)  Stat.   46  &  47   Vict.   c.  52, 

Kendall  v.  Hamilton,  4  App.  Cas.  s.  30,  sub-s.  4,  ante,  p.  229.     The 

504,  515,  516,  542 — 544.  previous   enactments  were    stats.  32L(h33 

(t)  2  Rol.  Abr.'412  (G),  ph  4  ;  «i-.  fe  33  Vict.  c.  71,   s.  50;  24  & 

Clayton  V.  Kynaston,  3  Salk.  574  ;  25  Vict.  c.  134,  s.  163  ;  12  &  13 

2Wms.  Sannd.  47gg,  n.  (1);  War-  Vict.  c.  106,  s.  200 ;   5  &  6  Vict. 

wick  V.  llkhardson,  14  Sim.  281.  c.  122,  s.  37  ;  and  6  Geo.  IV.  c.  16, 

(«)  Dering  v.    Earl    of    Win-  s.  121. 
Chelsea,   2   Bos.    &  Ful.   270  ;    1  (y)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 


;?:»s 


(•.(ncuiTcnco 


Oin*  l»r  will 
which  luako  ii 
tKUaiK-r  ill 
common. 


ofWM^ioV'^ocidiug  whether  a  '^'g^^ 
tenancy  in  connnon  lias  been  created  by  deed,  there  is 
very  s.'ldoni  any  difficulty.  But  in  wills,  where  greater 
indulgence  is  given  to  informal  words,  the  rule  is,  that 
any  \\".rds  which  denote  an  intention  to  give  to.  each  of 
the  legatees  a  distinct  interest  in  the  subject  of  gift, 
will  be  sufficient  to  make  them  tenants  in  common. 
Thus  a  gift  by  will  to  two  or  more  persons  "  equally  to 
be  divided  between  them "  (/O,  or  simply  "between 
them  "  (0,  or  "  in  joint  and  equal  proportions  "  (k),  or 
'•  e(|ually  "  (/),  or  "  respectively  "  (m),  or  "to  be  enjoyed 


To  face  X).  399. 

The  sentence  contained  in  the  last  line  of  p.  399  and  the  first  four 

lines  of  p.  400  ("And  if  such  person pleading  the 

same  ")  should  have  been  eUminated  from  the  text ;  stat.  9  Geo.  IV. 
c.  14,  8.  2  having  been  repealed  by  stats.  42  &  43  Vict.  c.  59,  and 
46  &  47  Vict.  c.  49,  s.  4. 


No  survivor- 
ship. 


ffint  Avith  a  third  person,  avuu  may  uavo  a-^y^.,.^^  „^^ 
juiiii  w  nancy  by  assigning  his  raoiety  to  the  other. 
The  right  of  survivorship,  which  springs  from  a  unity 
of  interest  and  title,  has  accordingly  no  place  between 
owners  in  common  (j)). 


Joint  liability.      Connected  with  the  subject  of  joint  ownership  is  that 


(7)  Mathers  v.  Green,  L.  C, 
L.  R.,  1  Ch.  29  ;  11  Jur.,  N.  S., 
845.  Uj€ja<-MCU<_,^'Co^i.c;-'^iir 

(h)  Blissct  V.  Craniocll,  1  Salk. 
226  ;  Phillips  v.  Phillips,  2  Vern. 
4.30  ;  1  Eq.  Ca.  Abr.  292,  pi.  6  ; 
1  P;  Wms.  34. 

(i)  Lashhrook  v.  Cod:,  2  Mcr. 
70. 

(A-)  Ettrickc  v.  Ettrickc,  2  Ambl. 


656. 

[l)  Lewen  v.  Dodd,  Cro.  Eliz. 
443. 

{m)  1  Atk.  580  ;  1  Ves.  sen. 
104. 

(n)  Loveacres d.  Mudgcv.  Blight, 
Cowp.  352. 

(o)  See  2  Jarm.  Wills,  257  ct 
scq.,  4th  ed. 

{]))  Litt.  sect.  321. 
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of  joint  liability.     Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.     In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bound  them- 
selves, their  heirs,  executors  and  administrators  jointly  ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenanted 
for  themselves,  their  heirs,  executors  and  administrators 
jointly.     For  reasons  already  given  (q),  there  is  now  no 
necessity  for  the  express  mention  of  the  heirs,  executors 
or  administrators  of  the  persons  to  be  jointly  bound  by 
any  covenant,  or  bond  under  seal;  and  such  instruments 
are  now  constantly  drawn  ■without  naming  them.     In 
every  case  of  joint  liability,  each  is  liable  for  the  whole 
debt  (r),  yet  they  are  all,  like  joint  owners,  considered 
as  one  person.     They  should    accordingly  all  be  sued 
together  during  their  joint  lives  («)  ;  and  a  release  to  Release  of 
one  of  them  will   discharge  them  all  (t).     But  if  one  all! '  ^^'^  ^^^°^^ 
joint  debtor  pays  the  whole  debt,  he  will  be  entitled  Contribution. 
in   equity  to-  contribution   from  the  others   in   equal 
shares  (u).    By  the  Bankruptcy  Act,  1883,  the  order  Discharge  by 
of  discharge  of  a  bankrupt  shall  not  release  any  person  ^^"'^^^ptcy 
who  at  the  date  of  the  receiving  order  was  a  partner  or 
co-trustee  with  the  bankrupt,  or  was  jointly  bound,  or 
had  made  any  joint  contract  with  him  (x).     And  if  any  Discharge  by 

■person  jointly  liable  upon  any  simple  contract  shall  be  '^^.^tute  of 
..     .  Ill        CM  f  T-      ■  Limitations. 

discharged  by  the  Statute  of  Limitations,  but  his  co- 
contractor  or  co-contractors  shall  be  liable  by  virtue  of 
a  new  acknowledgment  or  promise,  judgment  may  be 
given  and  costs  allowed  against  the  latter  person  or 
persons  only  (y).  -—And  if  siich  person  oi-~pefsons  shall:^ 

(q)  Ante,  pp.  151—153.  White  &  Tudor  L.  C.  Eq.  106,  5th 

(?•)  1  Barn.  &  Aid.  35.  ed.     See  ante,  p.  162. 

(s)  1  Wms.  Saund.  291  b,  n.  (4) ;  (x)  Stat.   46  &  47  Vict.   c.  52, 

Kendallv.  Hamilton,  4  App.  Cas.  s.  30,  sub-s.  4,  ante,  p.  229.    The 

504,  515,  516,  542 — 544.  previous   enactments  were    .stats.  J?2{^^*J 

[t)  2  Rol.  Abr.  412  (G),  pi.  4  ;  »1  k  3G-  Vict.  c.  71,  s.  50;  24  & 

Clayton  v.  Kynaston,  3  Salk.  574  ;  25  Vict.   c.  134,  s.  163  ;  12  &  13 

2Wms.  Saund.  47  gg,n.  (1);  War-  Vict.  c.  106,  s.  200;   5  &  6  Vict, 

wick  V.  Richardson,  14  Sim.  281.  c.  122,  s.  37  ;  and  6  Geo.  IV.  c.  16, 

(u)  Dering   v.    Earl    of    IVin-  s.  121. 
Chelsea,   2   Bos.    &   Ful.   270  j    1  {y)  Stat.  9  Geo.  IV.  c.  14,  s.  1. 
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AUiicrucc  be- 

}'UllJ  ItCIMI. 


After  the  tlc- 
ccasc  of  one 
joiut  ilelitor 
the  survivor 
soK'ly  liable. 


alMttLinonfc  that  tho  othor  ought  to  bo  jointljt 

iHiuil.  imii  i1  '['■""  "rr"'  '  ^^'"^  ^"^  '" ^'""^^^''J'c^  ^^^'  t^^c 

iiUautu,  tliLi  ififiii"  j""^'^^^  ^"  .^""1'  I'l'  "'  ^^^"'^^  ^^ti  found 
H*«ttiiiMti  tmolt  ]ioiHJon  oi*  pornono  ploading  tbo' Bftflftg- (^. 
'J'he  fact  of  one  joint  debtor  being  beyond  the  seas  at 
the  time  when  the  cause  of  action  accrues,  Avill  not 
ck'prive  the  others  of  the  benefit  of  the  Statutes  of 
Limitation  ;  and  the  recovery  of  judgment  against  any 
who  were  not  beyond  seas,  will  be  no  bar  to  an  action 
against  the  absent  debtors  on  their  return.  And  for 
this  purpose  no  part  of  the  United  Kingdom,  nor  the 
Isle  of  Man,  nor  the  Channel  Islands,  are  to  be  con- 
sidered as  beyond  seas  («).  After  the  decease  of  any 
one  joint  debtor  the  survivors  or  survivor  of  them  may 
still  be  sued  for  the  whole  debt,  as  though  the  deceased 
had  no  share  in  it  (h),  and  the  estate  of  the  deceased 
Avill  be  discharged  from  all  liability  both  at  law  and  in 
equity  (c).  So  if  a  judgment  be  obtained  against  two 
or  more  jointly,  and  one  of  them  die,  the  estate  of  the 
survivor  or  survivors,  whether  real  or  personal,  will  be 
exclusively  liable  to  be  taken  in  execution ;  although 
the  real  estate  of  the  deceased,  having  formerly  been 
bound  from  the  date  of  the  judgment,  was  until  recently 
liable  to  contribute  equally  with  the  real  estate  of  the 
survivors  (d). 


Joint  and 

several 

liability. 


A  liability,  however,  may  be  both  joint  and  several 
at  the  same  time ;  and,  as  such  a  liability  is  more  bene- 
ficial to  the  creditor,  it  is  more  usual  than  a  liability 
Avhich  is  simply  joint.     A  joint  and  several   bond  by 


(2)  Sect.  2. 

(a)  Stat.  19  &  20  Vict.  c.  97, 
ss.  11,  12. 

{h)  Richards  v.  Heather,  1  Barn. 
&  Aid.  29. 

(f)  Richardson  v.  Horton,  6 
Beav.  185  ;  Wibncr  v.  Currcij,  2 
De  Gex  &  Smale,  347  ;  Crossley  v. 
Lolson,  2  De  Gex  &  Smale,  486  ; 


Other  V.  Ivcson,  3  Drew.  177. 

(d)  3Eep.  14  b;  Sviartev.  Ed- 
sun,  1  Lev.  30  ;  2  Wnis.  Saund. 
51.  See  now  stat.  27  &  28  A'ict. 
c.  112  ;  Principles  of  the  Law  of 
Real  Property,  p.  89,  13th  ed.  ; 
92,  14th  ed.  ;  112,  15th  ed.  ;  108, 
16th  ed. 
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two  persons  ran  in  this  form  : — "  for  Avhicli  payment  to  Form  of  a 
be  [well  and  truly]  made,  we  bind  ourselves,  and  each  's'ev"i.,^^i"^(j,„i 
of  as,  [and  the  heirs,  executors  and  administrators  of  us 
and  each   of  us,]  jointly  and  severally;"   or  if  there 
were  a  larger  number  of  obligors,  say  five,  the  better 
form  was  : — "  for  which  payment  to  be  [well  and  truly] 
made,  we  bind  ourselves,  and  each  of  us,  and  any  two, 
three,  or   four  of  us,   [and   the   heirs,   executors   and 
administrators  of  us,  and  each  of  us,  and  of  any  two, 
three,  or  four  of  us,]  jointly  and  severally."     But  now, 
as  we  have  seen  (e),  express  mention  of  heirs,  executors 
and  administrators  is  unnecessary  ;  and  the  words  en- 
closed within  brackets  in  the  forms  given  above  may  ba 
and  are  now  constantly  omitted.     In   the   case    of  a 
joint  and  several  bond  thus  worded,  an  action  may  be 
brought  against  all  the  obligors,   or  against  any  one, 
two,   three   or  four  of  them  whom  the    obligee    may 
select ;  otherwise  he  must  have  sued  either  all  of  them 
jointly,  or  any  one  of  them  singly  (/).     A  joint   and  Form  of  a 

several  covenant  was  usually  in  this  form  : — "  And  the  J"^"^^  ^,"^^ 

•^  several 

said  A.  B.  and  C.  D.  do  hereby,  for  themselves   [their  covenaut. 
heirs,  executors  and  administrators]  jointly,  and  each  of 
them  doth  hereby  for  himself  respectively,  [and  for  his 
respective  heirs,    executors   and  administrators,]  cove- 
nant," &c.  ;  or  if  there  were  more  than  two  covenantors, 
the  better  form  was,  for  the  reason  above  given,  "  And 
the  said  A.  B.,  C.  D.,  E.  F.  and  G.  H.,  do  hereby,  for 
themselves  [their  heirs,  executors  and  administrators] 
jointly,  and  any  two  or  three   of  them,  do  hereby,  for 
themselves  [their  heirs,  executors  and  administrators] 
jointly,  and  each  of  them  doth  hereby  for  himself  re- 
spectively [and  for  his  respective  heirs,  executors  and 
administrators]    covenant,"    &c.     The    words    enclosed 
within  brackets  may  be  and  are  now  generally  omitted, 
for  the  reasons  already  given  (c).     In  all  cases  of  joint 

(e)  Ante,  pp.  151—153.  v.  HalUday,  3  T.  Rep.  782. 

If)  PevYivil\Qv,S.,u\StreatJicU 

W.P.P.  D   D 
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and  several  liability,  each  party  is  individually  liable, 
and   may  bu  sued  alone  for  the  whole   debt,  or,  if  the 
lM««cof        rredit..r  please,  he  may  sue  them  all  jointly.     In  con- 
""'■•  sequence  of  the  joint  liability,  a  release  of  one  of  the 

debtors  will  discharge  them  all ;  and,  as  they  are  all 
discharc'ed,  the  creditor  will  thenceforth  be  unable  even 
to  sue  any  of  them  severally  (g).  As,  however,  the 
several  liability  is  distinct  from  the  joint,  it  is  compe- 
tent to  the  creditor,  in  releasing  one  of  the  debtors,. 
expressly  to  reserve  his  remedy  against  the  others  ;  an  J 
in  this  case,  each  of  the  remaining  debtors  will  con- 
Covenant  not  tinuo  severally  liable  (li).  So  he  may  covenant  with 
to  sue  one.  ^^^  ^^  ^^^  debtors  never  to  sue  him  ;  and  in  such  a  case 
he  will  retain  his  remedy  against  the  others  severally  (i). 
On  account  of  the  several  liability,  the  estate  of  a  person 
who  has  become  jointly  and  severally  bound  is  not  dis- 
charged by  his  decease  in  the  lifetime  of  his  co-debtors, 
l)ut  still  remains  liable  to  the  entire  debt  as  respects  the 
creditor,  and  to  a  proportion  of  it  as  respects  the  sur- 
Piiyinent  by  viving  co-debtors.  It  has  been  recently  enacted,  that 
co-debtor.  ^^  co-contractor  or  co-debtor,  whether  liable  jointly 
only  or  jointly  and  severally,  shall  lose  the  benefit  of 
the  Statutes  of  Limitation  by  reason  only  of  payment 
of  any  principal,  interest  or  other  money  by  any  other 
co-contractor  or  co-debtor  (k). 

Liability  of         An  exception  to  the  general  rules  as  to  joint  lia- 

ju  neis.         bility  (/)  occurs  in  the  case  of  the  liability  of  partners. 

During  the  partners'  lives,  their  liability  for  debts  in- 


(g)  2  Eol.  Abr.  412  (G),  pi.  5  ;  Wels.  136  ;  Price  v.  BarJcer,  Q.  B., 

Clayton  \.  Kynaston,  2  Salk.  574  ;  1  Jur.,  N.  S.  775  ;  4  E.  &  B.  760  ; 

Nicholson  v.  Revill,  4  Adol.  &  Ell.  Willisy.  Dc  Castro,  4  C.  B.,  N.  S. 

683;   S.   C.   Nev.    &   Man.    192;  216. 

AVan-s  v.   Brcmridgc,    2   Kay   &  (i)  Lacy  v.  Kynasfon,   2  Salk. 

John.   174;  affirmed,   8  De  Gex,  575;  2  Wnis.  Saund.  48,  n.  (1). 
*J-  &  G.  100.  {k)  Stat.   19  &  20  Vict.   c.   97, 

(/i)  Ex  parte   Gifford,    6    Ves.  s.  14,   not  retrospective;  Jackson 

807 ;   Thompson  v.  Luck,  3  C.  B.  v.   Woolley,  8  E.  &  B.  784. 
640  ;  Kcarsley  v.  Cole,  16  Meo.  &  [I)  Ante,  pp.  398—400. 
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curred  by  the  partnership   is  joint  only  Oh)  ;  unless,  of 
course,  they  should  have  contracted  severally  as  well  as 
jointly.     Accordingly,  they  ought  all  to  be  joined  as 
defendants  to  au  action  for  recovering  any  such  debt(w). 
But  a  dormant  partner,'  whose  name  may  or  may  not  Dormant 
be  known,  may  either  be  joined  or  not  at  the  pleasure  ^'^^  " 
of  the  creditor  (o),  unless  the  contract  be  under  seal, 
in   which   case   those   only   can   be   sued    on    it   who 
have   sealed   and   delivered   it.      Upon   the    death   of 
one  of  several  partners,  the  surviving  partners  become 
liable  at  law  for  all  partnership  debts  previously  in- 
curred, as  in  any  other  case  of  joint  liability  (q).     But, 
as  the  whole  beneficial  interest  in  the  assets  of  the 
partnership  does  not  accrue  to  the  survivors,  but  the 
executors  or  administrators  of  the  deceased  partner  are 
entitled  in   equity  to  his  share  (r),  so   also  in   equity  Liability  iu 
the  estate  of  the  deceased  partner  is  not  discharged  ^^^^^^J^f 
from  liabilities  incurred  by  the  partnership  before  his  deceased 
death  (s).     For  in  equity  the  liability   of  partners  for  ^^''^ 
partnership  debts  is,  for  the  purposes  of  the  satisfaction 
of  such  debts  out  of  the  estate  of  a  deceased  partner, 
considered  as  several  as  well  as  joint  [t).    On  the  death 
of  a  partner,  therefore,  his  estate  will  be  liable  in  equity 
to  all  the  partnership  debts  incurred  previous  to   his 
decease  (it)  ;  and  the  creditors  may,  if  they  please,  resort 


(m)  Kendall  v.  Hamilton,  3  C.  see  ante,  p.  400. 

P.  D.  403  ;  4  App.  Gas.  504.  (r)  Ante,  p.  395. 

(?i)  See  Rice  v.  SJmie,  5   Burr.  (s)  Kendall  v.  Uainilton,   3  C. 

2611  ;     1    Wms.    Sauud.    291   b,  P.  D.  403,  40S  ;  4  App.  Gas.  504, 

n.  (4)  ;  Kendall  v.  Hamilton,   4  517,   538,   539  ;  He  Hodgson,   31 

App.  Gas.  504,  515,   516,  542—  Ch.  D.  177. 

544.  (t)  See  James,  L.  J.,  Bercaford 

\o)  T)c  Mautoi-t  V.  Saunders,  1  v.  Browning,    1   Gh.  D.  30,  34  ; 

Barn.  &  Adol.  398 ;  Beckham  v.  Kendall  v.  Hamilton,  3  C.  P.  D. 

Drake,   9  Met-.  &  Wels.    79  ;   11  403,  406-410  ;  4  App.  Gas.  504, 

Mee.    &   Wels.  315;   Kendall  x.  517,520,521,530,537—539,545; 

Hamilton,  ubi  sup.  Re  Hodgson,  31  Gh.  D.  177. 

{q)  Richards  v.  Heather,  1  B.  &  (u)  Dcvaynes  v.  Noble,  1  ileriv. 

A.  29  ;  Hellish,    L.  J.,   Bercsford  529,  563  ;  2  Russ.  &  My.  495. 
V.  Browning,    1  Ch.  D.  30,  36; 

D  D   2 
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ill  the  first  Instance  to  the  estate  of  the  deceased,  leaving 
it  t.)  his  representatives  to  recover  from  the  surviving 
partners  their  share  of  the  debts  (x).  But  the  equitable 
remedy  so  given  to  partnership  creditors  against  the 
estate  of  a  deceased  partner  has  always  been  qualified 
by  the  application  of  the  rule  in  bankruptcy,  next 
stated ;  in  accordance  with  wliich  the  separate  creditors 
of  the  deceased  partner  must  first  be  paid  in  full  out  of 
his  estate,  before  its  application  to  the  payment  of  any 
of  the  debts  of  the  partnership  (y).  As  we  have  seen  (0), 
under  the  Bankruptcy  Act,  1883,  the  estates  of  de- 
ceased debtors,  which  are  insufficient  to  pay  all  their 
debts  in  full,  may  be  administered  in  bankruptcy,  and 
will  then  be  distributable  according  to  the  law  of  bank- 
ruptcy. 

Hankruptty  In  the  case  of  the  bankruptcy  of  a  partnership,  the 
ship^'"'  "'^''  ■"•^^^^  which  has  always  been  followed  in  the  payment  of 
Joint  and  the  debts  is,  that  the  joint  assets  of  the  firm  are  in  the 
first  place  liable  to  the  partnership  debts ;  and  that  the 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts,  which  must  be  paid  in  full  out  of 
such  separate  estate,  before  any  of  it  can  be  applied 
towards  payment  of  the  debts  of  the  partnership  (a). 
This  rule  is  now  embodied  in  a  provision  of  the  Bank- 
ruptcy Act,  1883  (6),  which  has  been  already  stated  (c). 
It  is  also  held  that  no  partner  can  prove  against  the 

{x)   Wilkinson  v.  Henderson,  1  (a)  Ex  parte  Elton,  3  Ves.  238, 

JI.  &  Keen,  582;  Braithwaite  v.  241  ;  Ex  parte  Kensington,  14  Ves. 

Britain,  1  Keen,  206;  Thorpe  y.  447;  Ex  parte  Peake,  2  Rose,  54; 

Jacfoort,  2  You.  &  Coll.  553  ;  Way  Ex  parte  Harris,  1  Mad.  583  ;  Ex 

V.  Basset,  5  Hare,  55.  jj^^rtc   Janson,   3   Mad.    229  ;   Re 

(y)  See  Gray  v.  Chiswell,  9  Ves.  Plummcr,  1  Phil.   56  ;    Ex  pa.rte 

118  ;  Broivnv.  Weatherhy,  12  Sim.  Kennedy,  2  De  G.,  M.  &  G.  228  ; 

6,  10  ;  Ridgway  v.  Clare,  19  Beav.  Ex  parte  Topping,  L.  C,  11  Jur., 

Ill  ;   Whittingstall  v.  Grover,  M.  N.  S.  210.     As  to  fraud,  see  Read 

K.,   10  W.  R.  53  ;  Lodge  v.  Frit-  v.  Bailey,  3  App.  Gas.  94. 

chard,  4  Giff.  294  ;  1  De  G.,  J.  &  (6)  Stat.  46  &  47  Vict.  c.   52, 

S.  610.  g   \q   sub-s   3 

(2)  ^n^c,  pp.  146,  238— 241.  '  (c)' ^n^c,  p.'216. 


.scvoral  debts 
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firm  in  competition  with  other  creditors  of  tlie  firm  (d). 
Any  proceedings  under  tlic  present  Bankrupcy  Act 
may  be  taken  by  or  against  partners  in  the  name  of 
the  firm  (c).  And  a  receiving  order  (/)  may  be  made 
against  a  firm,  and  will  operate  as  if  it  were  a  receiving 
order  made  against  each  of  the  partners  (g).  But  no 
order  of  adjudication  (h)  shall  be  made  against  a  firm 
in  the  firm  name  ;  but  it  shall  be  made  against  the 
partners  individually  (i).  Any  creditor,  whose  debt  is 
sufficient  to  entitle  him  to  present  a  bankruptcy  peti- 
tion (k)  against  all  the  partners  of  a  firm,  may  present 
a  petition  against  any  one  or  more  partners  of  a  firm 
without  including  the  others  (I).  If  a  receiving  order 
is  made  against  one  partner  of  a  firm,  any  creditor  to 
whom  that  partner  is  indebted  jointly  with  the  other 
partners  of  the  firm,  or  any  of  them,  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of  creditors, 
and  shall  be  entitled  to  vote  thereat  (-^i).  But  as  we 
have  seen  (n),  where  one  partner  of  a  firm  is  ad- 
judged bankrupt,  a  creditor  to  whom  the  bankrupt 
is  indebted  jointly  with  the  other  partners  of  the 
firm,  or  any  of  them,  shall  not  receive  any  dividend 
out  of  the  separate  property  of  the  bankrupt  until  all 
the  separate  creditors  have  received  the  full  amount  of 
their  respective  debts  (o).  Under  the  old  bankrupt  law, 
if  any  creditor  had  a  joint  and  several  security,  which 
would  enable  him,  at  law,  to  sue  any  partner  severally, 
he  might,  at  his  option,  prove  his  debt  against  the 
separate  estate  of  any  such  partner  instead  of  against 


(d)  Naiisonv.  Gordon,  1  App.  (l)  Sect.  110. 

Gas.  195  ;  Ex  parte  Bly  the,  16  Ch.  (m)  Stat.  46  &;  47  Vict.   c.  52, 

D.  620.  First  Schedule,  rule  13. 

(c)  Sect.  115.     See  Bankruptcy  (n)  Ante,  p.  212. 

Eules,  1886,  Nos.  259—264.  (o)  Stat.  46  &  47  Vict.   c.  52, 

(/)  A7ife,  pp.  183,  189.  s.  59,  sub-s.  1.     See  ante,  p.  212, 

ig)  Rule  262.  n.  {n) ;  and  see  Ee  Von  Hafen,  19 

(/;.)  Ante,  p.  186.  Sol.  J.   241,     decided   under   the 

[i)  Rule  264.  Bankruptcy  Act,  1869. 
{k)  Ante,  p.  187. 
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the  firm  jointly  (2?)  ;  ^I't  he  could  not  prove  against 
both  together  (q).  This  rule  was  altered  by  a  provision 
of  the  Bankruptcy  Act,  1869  (r),  which  is  now  embodied 
in  the  Bankruptcy  Act,  1883,  and  has  been  already 
stated  («).  And  a  joint  creditor  of  a  firm,  who  is  also 
a  several  creditor,  may  now  prove  and  receive  dividends 
from  both  the  joint  estate  and  the  separate  estate. 
The  Bankruptcy  Act,  1883,  provides  that  where  joint 
and  separate  properties  are  being  administered,  divi- 
dends of  the  joint  and  separate  properties  shall,  subject 
to  any  order  to  the  contrary  that  may  be  made  by  the 
Court  on  the  apphcation  of  any  person  interested,  be 
declared  together ;  and  the  expenses  of  and  incident  to 
such  dividends  shall  be  fairly  apportioned  by  the  trustee 
between  the  joint  and  separate  properties,  regard  being 
had  to  the  work  done  for  and  the  benefit  received  by 
each  property  (t).  The  rule  that  the  joint  assets  of  the 
firm  are  in  the  first  place  liable  to  the  partnership  debts, 
applies  equally  where  there  has  been  a  change  in  the 
partnership  previous  to  the  bankruptcy.  The  stock 
handed  over  to  the  new  firm  is  primarily  liable  to  all 
the  debts  incurred  by  them  ;  and  the  creditors  of  the 
old  firm  must  first  have  recourse  to  such  assets,  if  any, 
as  may  still  belong  to  the  old  firm,  and  cannot  touch 
the  property  of  the  new  partnership  till  all  its  creditors 
have  been  fully  paid  (n).     The  addition  or  withdrawal 


(;j)  Ex  parte  Hay,  15  Ves.  4.  p.  220. 

(g)  Ex  parte  Bevan,    10    Ves.  {t)  Stat.  46  &  47  Vict.  c.  52, 

107  ;  Ex  parte  Hushamh,  2  Glyii  s.    59,     sub-.s.     2  ;    in   the   same 

& -Tarn.  4..  words   as    stat.    32   &    33    Vict. 

(r)  Stat.  32  &  33  Vict.   c.  71,  c.   71,  s.   104  ;   Ex  parte  Dickin, 

s.    37  ;    Ex  parte  Honey,   In  re  In  re  Foster,  L.  K.,   20  Eq.  767. 

Jcffery,    L.  R.,    7  Ch.  178;   Ex  See   tlie   previous    stat.   24  &  25 

jmrte  Stone,  In  re  Welch,  L.  R.,8  Vict.  c.  134,  s.  177. 

Ch.  914.      The    rule    had    been  (it)  Ex  parte  Freeman,   Buck, 

partially  abolished  by  the  Act  of  471  ;   Ex  parte   Fry,    1    Glyn   & 

1861,  stat.  24  &  25  Vict.  c.  134,  Jam.    96  ;    Ex   parte    Janson,    3 

s-  152.  Mad.  229  ;  Ex  parte  Bprague,  4 

(s)  Stat.  46  &  47  Vict.  c.  52,  De  Gex,  Mac.  &  Gord.  866. 
Second  Schedule,  rule  18  ;  ante, 
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of  a  partner  to  or  from  a  firm  in  difficulties  may  thus 
occasion  serious  detriment  to  its  creditors. 

It  has  been  decided  that  the  share  of  a  dormant  Dormant 
partner  in  the  assets  of  the  partnership  is  not  goods  in  ^'"^^  "'^  ' 
the  order  or  disposition  of  the  acting  partner  Avith  the 
consent  of  the  true  owner  thereof,  so  as  to  pass  to  tlie 
trustee  for  the  creditors,  on  the  bankruptcy  of  the  acting- 
partner,  as  part  of  the  bankrupt's  separate  estate  (x). 
But,  if  two  or  more  persons  become  liable  as  partners, 
and  one  of  them  permit  goods,  which  are  his  separate 
property,  to  remain  in  the  reputed  ownership  of  the 
firm,  such  goods  are  liable  to  be  treated  as  part  of  the 
joint  estate,  in  the  event  of  the  bankruptcy  of  the 
firm  (y). 

As  we  have  seen  (.s),  when  two  or  more  persons  enter  Every  partner 
into  partnership,  each  is  liable,  jointly  with  the  other  or  (lebtsof^he 
others,  for  all  the  debts  of  the  firm.     This  liability  is  firm- 
incident  to  the  relation  of  partnership,  aud  is  necessarily 
incurred  whenever  it  is  established,  as  a  fact,  that  any 
particular  persons  are  partners  in  business  (a).     But  a 
man  may  also  incur  liability  for  the  debts  of  a  partner- 
ship by  holding  himself  out  as  a  partner  in  the  firm.  Ostensible 
although  he  be  not  entitled  to  receive  any  share  of  the  P^^*^*^^- 
profits  (h).     Thus  if  a  person  allow  his  name  to  be  used 
as  one  of  a  firm  (c),  or  to  be  painted  over  the  door  of 
a  shojD  (d),  he  will  be  liable  to  the  debts  of  the  firm  ; 


{x)  Reynolds  v.  Boicleij,  L.  R.,  [h)  Eyre,  C.  J.,  TFaugh  v.  Car- 

2    Q.     B.     474;    antr,    pp.     73,  vcr,    2  H.    Bl.   235,  242;    Ellea- 

203.  borough,  C.  J.,  M'/cerv.  Humble, 

(y)  ReEoivlundandCranJcsliau:,  16  East,  169,  174. 

L.  K.,  1  Cli.  421 ;  Ex  parte  Hay-  (c)  Parkin  w  Carndliers,  3Esp. 

onan,  Re  Pulsford,  8  Ch.  D.   11.  248  ;   Young  v.  Axtcll,  cited  2  H. 

See  ante,  p.  404.  Black.  242  ;   Ex  -parte   Hayman, 

{z)  Ante,  pp.  899,  402  ;  Pooley  Re  Pulsford,  8  Ch.  D.  11. 

V.  Driver,  5  Ch.  D.  458.  {d)   Williams  v.  Keats,  2  Stark. 

(a)  ^S".  C,  5  Ch.  D.  458,   472;  290.     See  M'lver  v.  Humble,   16 

see  Holme  V.  Hammond,  L.  R.,  7  East,  169,  171,  175. 
Ex.  218,  226,  227,  233. 
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iMtttiirr. 


jwrtncr. 

Executor 
inrrj'ing  on 
tniile. 


for  credit  may  thus  be  given  to  the  firm  on  the  strength 
of  liis  character  as  a  solvent  jDerson.  On  the  same 
principle,  if  a  person  have  once  been  known  to  be  a 
partner  in  the  firm  {e),  his  liability  to  its  debts  will 
continue  after  his  withdrawmcnt,  unless  he  takes  proper 
moans  to  inform  the  creditors  that  he  has  ceased  to  be  a 
partner  ( /).  But  the  circumstance  of  the  name  of  a  de- 
ceased partner  remaining  in  the  firm  will  not  render  his 
estate  liable  to  the  debts  of  the  survivors  (h).  And  if  a 
trader  direct  by  his  will  that  his  trade  shall  be  carried 
on  by  his  executor,  the  executor  who  ostensibly  carries 
on  the  trade  will  be  liable  for  the  debts  he  may  thereby 
incur  as  fully  as  if  he  were  carrying  on  the  trade  for  his 
own  benefit  (/) ;  but  so  much  only  of  the  estate  of  the 
testator  will  be  liable  to  such  debts  as  he  may  have 
directed  to  be  employed  in  the  business  (1-).  The  rest 
of  the  testator's  estate  is  held  to  be  exempt,  on  the 
ground  of  the  great  inconvenience  which  would  arise 
from  holding  it  liable  after  its  distribution  amongst  the 
lesratees. 


Liabilities  of  The  law  will  not  permit  a  man  to  secure  for  himself 

Incurred  by  ^^^  ^^^^  advantages  of  partnership  without  incurring  its 

an  aKrecment  liabilities  (/).      If  therefore  several  persons  enter  into 

secunuf,'  nil  ^                                                         ^ 

itsailvaii-  an  agreement,  that   some   specified  business  shall  be 

^^•''-  carried  on  by  some  or  one  of  them  on  behalf  of  all  of 


(c)  Evans  v.  Drumviond,  4  Esp. 
89  ;  Brooke  v.  Enderby,  2  Brod.  & 
Bing.  70 ;  4  lloore,  501  ;  Cartxr 
V.  Whalley,  1  Bam.  k  Adol. 
11. 

(/)  Godfrey  y.  Turnlull,  1  Esp. 
371  ;  M'lvcr  v.  Humble,  16  East, 
169  ;  Re  Hodgson,  31  Ch.  D.  177, 
184.  See  Scarf  v.  Jar  dine,  7  App. 
Cas.  345. 

(h)  Devayncs  v.  Noble,  Houlton's 
Case,  1  Mer.  529,  61 6,  623  ;  Vul- 
liamy  v.  Noble,  3  Mer.  614  :  Web- 
ster V.   Webster,  3  Swanst.  490,  n. 

(i)  10  Yes.  119.  And  at  law 
he  will  be  liable,  though  his  name 


do  not  appear ;  Wightman  \. 
Townroc,  1  Man.  &  Selvv.  412. 

(A,-)  Ex  imrte  Garland,  10  Ves, 
110  ;  Ex  parte  Richardson,  Buck, 
202  ;  Cutbush  v.  Cutbush,  1  Beav. 
184 ;  Re  Butterfield,  11  Jurist, 
955  ;  Kirkman  v.  Booth,  11  Beav. 
273  ;  JWNeillie  v.  Acton,  4  De 
Gex,  M.  &  G.  744  ;  Re  Johnson^ 
Shearman  v.  Robinson,  15  Ch.  D.^ 
548  ;  Eraser  v.  Murdoch,  6  App.. 
Cas.  855,  866,  874,  875. 

(I)  Pooley  V.  Driver,  5  Ch.  D. 
458,  483,  493  ;  Ex  2)arte  Delhassc, 
Re  Megevand,  7  Ch.  D.  511,  527, 
528. 
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them  under  arrangeraents  which  secure  to  all  of  them 
all  the  advantages  of  partnership,  they  will  all  incur 
the  liabilities  of  partners,  although  the  business  be  car- 
ried on  in  the  name  or  names  of  the  acting  partner  or 
partners  alone  {')n).  In  such  cases  the  question  to  bo 
determined  is,  whether  the  effect  of  the  whole  agree- 
ment is  to  constitute  a  partnership  between  the  parties 
thereto  (h).  And  if  this  be  so,  a  declaration  inserted  in 
the  agreement,  that  certain  parties  thereto  shall  not 
incur  the  liabilities  of  partners,  will  not  enable  them  to 
avoid  the  legal  consequences  of  the  relation  into  which 
they  have  entered  (o). 

Before  the  year  1860,  it  was  generally  laid  down  Participation 
that  liability  for  the  debts  of  a  partnership  was  incurred  "^  ^^^°  '''■ 
by  participation  in  the  profits,  as  such  (29).  During  the 
prevalence  of  this  supposed  rule,  it  was  the  occasion  of 
divers  subtle  distinctions.  Thus,  it  was  considered  (q) 
that,  if  a  man  placed  or  left  money  in  a  business,  which 
was  to  be  carried  on  by  others,  and  stipulated  to  receive 
a  compensation  for  it,  under  whatever  name,  suliject  to 
abatement  or  enlargement  as  the  profits  might  fluctuate, 
he  was  liable  as  a  partner.  It  was  however  decided 
that,  if  a  man  lent  money  to  a  trader,  and  stipulated  to 
receive  a  definite  annual  sum  by  way  of  interest,  the 
lender  did  not  thereby  incur  the  liabilities  of  a  partner, 
so  long  as  the  loan  and  the  annual  sum  were  not  in  any 
way  charged  upon  the  profits  of  the  business,  but  re- 

(m)  See  the  same  cases.  (0)  See  Ex  parte  DcUiassc,   He 

(n)  Pooley  v.  Drhrr,  5  Ch.   D.  Megcvand,  7  Ch.  D.  511,  512,  527, 

458  ;  Eximrtc  Delhassc,  Re  Mcgc-  528,  532  ;  and  see  ante,  p.  407. 

vand,  7  Ch.    D.  511.     See  Coxx.  (p)  See  Blackburn,. J.,  8  H.  of 

Hickman,  8  H.    of  L.   Gas.    268  ;  L.  Gas.  283  ;  L.  R.,  1  G.  P.  109  ; 

KilsliawY.  Jukes,  3  B.  &  S.  847;  J.   G.   of  P.   G.,   L.   R.,  4  P.  C. 

Bulhn  V.  Sharp,  L.  R.,    1   G.   P.  433,  434. 

86  ;  Holme  v.  Hammond,  L.  R.,  7  (q)  Eldon,  C.,  Ec  Colbeck,  Buck, 

Ex.  218  ;  Mollv-o,  March  <t  Co.  v.  48,  52.     See  also  De  Grej-,  G.J., 

The  Court  of  Wards,  L.  R.,   4  P.  Blackstone,  J.,  Grace  v.  Smith,  2 

G.  419  ;  Eossv.  Parkyns,  L.  R.,  20  \V.  Bl.  998,  1000,  1001;  Barry  \. 

Eq.   331  ;  Ex  jiartc   Tcnnant,  Eg  Nesham,  3  G.  B.  641  ;  and  see  the 

Howard,  6  Ch.  D.  303.  first  edition  of  this  work,  p.  229. 
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maincd  duo  upon  the  debtor's  personal  security  only  (r). 
And  it  docs  not  appear  that  the  loan  of  money  to  the 
members  of  a  firm,  upon  a  bond  fide  contract  to  receive 
a  rate  of  interest  varying  with  the  profits  of  their  busi- 
ness, would  have  made  the  lender  answerable  for  the 
debts  of  the  firm,  if  the  lender  had  no  right  to  resort  to 
the  profits  of  the  business  for  payment  of  the  amount 
due  to  him,  but  had  only  a  right  to  sue  the  borrowers 
for  a  debt  («).     Again,  if  a  man  agreed  to  give  others 
the  benefit  of  his  services  in  some  business,  which  they 
carried  on,  and  to  receive  a  remuneration  varying  with 
the  profits,  a  similar  distinction  was  taken  between  an 
agreement  to  receive  a  share  of  the  net  profits  and  a 
contract  to  be  paid  a  sum  equal  to  a  given  proportion 
of  the   profits  (t).      And  it   was   laid   down  by    Lord 
Eldon  (u)  that,  if  a  man  chooses  to  stipulate  for  an 
interest  in  the  profits  of  a  business,  instead  of  a  certain 
sum  proportioned  to  those  profits,  he  is  as  to  third  per- 
sons a  partner.     But  a  mere  contract  between  a  man 
and  his  employers,  that  they  would  pay  him  a  sum, 
equal  to  a  given   proportion    of  the    profits    of   their 
business,  did  not  subject  him  to  the  responsibilities  of 
partnership  (x).     A    distinction    was   moreover  drawn 
between  an  agreement  to  have  a  share  in  the  net  profits 
of  a  business  and  a  stipulation  for  a  share  of  the  gross 
returns ;  and  it  was  considered  that,  in  the  latter  case, 
the  liabilities  of  partnership  were  not  incurred  (y). 
c&x\.  In  the  year  1860,  it  was  declared  by  the  lords,  who 

Etckiiian.        delivered  judgment  in  the  case  of  Cox  v,  Hickman, 

(r)  Green  v.   Smith,   2  W.  Bl.  403,   404  ;   Ex  parte  Watson,   19 

998.     See.  Gilpin  v.  Endcrby,   2  Ves.  459,  461. 

B.  &  C.  954  ;  Fcreday  v.  Horderu,  {u)  Ex  parte  Rowlandson,!  Rose, 

Jac.  144.  89,  91. 

(s)  See  Tindal,    C.  J.,   Pott  v.  (x)  8ee  Stacker  y.  BrocMehank,  Z 

Eyton,  3  C.  B.  32,  40  ;  J.   C.   of  Mac.  &  G.  250,  255,  263. 

P.  C,  Molhco,  March  <t  Co.  v.  The  {y)  Dry  v.    Eoswell,   1    Camp. 

Court  of  Wards,  L.    R.,   4  P.   C.  329  ;  Pott  v.  Eyton,  3  C.   B.   32  ; 

419,    434;    Jessel,    M.R.,   Poolcy  ITcJ/Zioc  v.  ifwrg-c,  9  C.  B.  431,  440, 

V.  Driver,  5  Cli.  D.  434,  485.  458. 
(0  Ex  parte  Hamper,  17  Yes. 
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before  the  House  of  Lords  (c),  that  the  supposed  rule, 
which  had.  been  previously  laid  down,  was  an  erroneous 
statement  of  the  law.  What  was  decided  in  that  case 
was  that,  if  a  trading  concern  were  carried  on  for  the 
benefit  of  creditors,  the  creditors  were  not,  from  the 
mere  circumstance  of  their  debts  being  paid  out  of  the 
profits,  liable  as  partners  for  the  debts  incurred.  But 
it  was  there  laid  down  that,  if  several  persons  enter 
into  an  agreement  with  regard  to  some  business,  which 
is  to  be  cai'ried  on  by  some  of  them,  the  true  test  for 
determining  the  question  of  their  liability  for  debts 
incurred  in  the  ordinary  course  of  the  business  is  to 
inquire  whether,  considering  the  effect  of  the  whole 
agreement,  all  parties  thereto  have  given  to  the  active 
managers  of  the  concern  authority  to  carry  on  the  busi- 
ness on  behalf  of  all  of  them.  If  this  be  the  effect  of  the 
agreement,  all  parties  thereto  will  incur  the  liabilities 
of  partners  in  the  business,  and  will  therefore  be  liable 
for  debts  contracted  in  the  ordinary  course  of  the  busi- 
ness. For  every  partner  is  the  agent  of  the  firm  for 
the  purpose  of  carrying  on  the  business  ;  and  the  firm — 
that  is,  the  whole  body  of  partners — are  liable  for  debts 
contracted  by  their  agent  by  their  authority  {a).  Thus 
it  appears,  as  has  been  already  stated  (6),  that  in  such 
cases  the  question  to  be  determined  is,  whether  the 
effect  of  the  whole  agreement  is  to  constitute  a  partner- 
ship between  the  parties  thereto.  In  determining  this 
question,  participation  in  the  net  profits  of  a  business 
is  still  regarded  as  strong  (but  not  conclusive)  evidence 
of  partnership  :  though  it  is  no  longer  put  forward  as 
the  test  of  incurring  the  liabilities  of  partnership  (c). 

{z)  8  H.  of  L.  Cas.  268  ;  7  Jur.  {b)  Ante,  p.  409  ;  see  the  cases 

jST.  S.  105  ;  /S.  C.  nova.  Whcatcroft  cited  in  note  («)  tl^ereto. 

V.  Hickman,  9  C.  B.,  N.  S.  47.  (c)  SeeBuUe7iv.  Sharp,  L.  R.,  1 

(a)  See  the  judgments  of  Lords  C.  P.  86,  112  ;  Poolcy  v.  Driver, 

Cranworth  and  Wensleydale,  Cox  5  Ch.  D.  458,  476—481  ;  Ex  parte 

V.  Hickman,  uhi  sup.;  Jessel,  M.R.,  Tenant,    lie  Howard,   6   Cli.   D. 

Pooley  V.  Driver,  5  Ch.   D.   458,  303,  315. 
474—478. 
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Art  to ntn.n.l       In  tlio  year  1SC5  an  Act  was  passed  to  amend  the 

tJ.pl.iwof       j.^^^.  y{-  partnership  (c^).      It  was   remarked  by  a  late 

l«rtncni  iii>.     ^.j^^j^^^j^^  j^„]gg  ^^^  ^jjat  tliis  Act  seems  to  have  been 

framed  on  an  impression  that  the  law  of  partnership 

was  in  a  different  state  from  what  it  actually  was.    The 

Act  jDrovides : — 

(Sect.  1)  Tlie  advuiico  of  money  by  way  of  loan  to  a  person 
engaged  or  about  to  engage  in  any  trade  or  undertaking,  ui^on  a 
contract  in  writing  with  such  person  that  the  lender  shall  receive 
a  rate  of  interest  varying  with  the  profits,  or  shall  receive  a 
share  of  the  profits  arising  from  carrying  on  such  trade  or 
undertaking,  shall  not  of  itself  constitute  the  lender  a  partner 
with  the  person  or  persons  carrying  on  such  trade  or  under- 
taking, or  render  him  responsible  as  such  (/). 

(Sect.  2)  No  contract  for  the  remuneration  of  a  servant  or 
agent  of  any  person  engaged  in  any  trade  or  undertaking,  by  a 
share  of  the  profits  of  such  trade  or  undertaking,  shall  of  itself 
render  such  servant  or  agent  I'esjionsible  as  a  pai'tner  therein, 
nor  give  him  the  rights  of  a  jjartner. 

(Sect.  3)  No  person,  being  the  widow  or  child  of  the  de- 
ceased partner  of  a  trader,  and  receiving  by  way  of  annuity 
a  portion  of  the  profits  made  by  such  trader  in  his  busi- 
ness, shall  by  reason  only  of  such  receipt  be  deemed  to  be  a 
partner  of  or  to  be  subject  to  any  liabilities  incurred  by  such 
trader. 

(Sect.  4)  No  person  receiving  by  way  of  annuity  or  other- 
wise a  portion  of  the  profits  of  any  business,  in  consideration 
of  the  sale  by  him  of  the  goodwill  of  such  business,  shall, 
by  reason  only  of  such  receipt,  be  deemed  to  be  a  partner  of 
or  be  subject  to  the  liabilities  of  the  person  carrying  on  such 
business. 

(Sect.  5)  In  the  event  of  any  such  trader  as  aforesaid  being 
adjudged  a  bankrupt,  or  taking  the  benefit  of  any  Act  for  the 
relief  of  insolvent  debtors,  or  entering  into  an  arrangement 
to  pay  his  creditors  less  than  twenty  shillings  in  the  pound,  or 
dying  in  insolvent  circumstances,  the  lender  of  any  such  loan  as 
aforesaid  shall  not  be  entitled  to  recover  any  portion  of   his 


(cZ)  Stat.  28  &  29  Vict.   c.  86,  will   not  be  permitted   to  evade 

5th  July,  1865.  its  liabilities  by  a  pretended  re- 

(e)    Jesse],    M.R.,      Pooley    v.  liauce  upon  this  Act.     See  Pooley 

Driver,  5  CUi.  D.  483,  484.  v.    Driver,    5   Ch.    D.    458  ;    lix 

(/)    If     a    man     enter     into  jwrte   Delhasse,   lie   Megevand,   7 

the  relation   of    paitner.ship,    he  Ch.  D.  511. 
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principal,  or  of  the  profits  or  interest  payable  in  respect  of  such 
loan  ;  nor  shall  any  such  vendor  of  a  goodwill  as  aforesaid  be 
entitled  to  recover  any  such  profits  as  aforesaid  until  the  claims 
of  the  other  creditors  of  the  said  trader  for  valuable  considera- 
tion in  money  or  money's  worth  have  been  satisfied  {(J). 

When  the  relation  of  partnership  has  been  established  Each  partner 

,     ,  ,  ,     .  T    1  -i-,       f  liable  to  acts 

between  two  or  more  persons,  each  incurs  liability  irom  of  the  other  in 

the  acts  and  dealino-s  of  the  other  in  the  ordinary  course  ^^^^  ordinary 

Ti  /  7  \  •    course  oi 

of  business.     1  or,  as  we  have  seen  (/<-),  every  partner  is  business. 

regarded  as  the  agent  of  the  firm  for  the  purpose  of 
carrying  on  the  business  of  the  firm ;  and  all  the 
partners  are  liable,  as  principals,  for  all  acts  done  by 
-each  of  them  as  agent  for  and  by  the  authority  of  the 
firm  {i).  Accordingly  any  one  partner  may  buy,  sell(/i') 
.or  pledge  goods  (Z)  ;  draw  (?n),  accept  (»)  or  indorse  (o) 
bills  of  exchange  and  promissory  notes  ;  give  guaran- 
tees {p),  receive  moneys  {q)  and  release  or  compound  for 
•debts  (r)  in  the  name  («)  and  on  the  account  of  the  firm, 
in  the  ordinary  course  of  business.  Each  partner  is  also 
answerable  for  the  fraud  of  his  co-partner  in  any  matter 
relating  to  the  business  of  the  partnership  [t).  And  in  Notice  to  one 
like  manner  notice  of  any  matter  relating  to  the  part-  Jiotice  to  all. 


{{))  E.v.jKcrfc  Mills,  In  re   Tew,  (o)  Strtui  v.  Steele,  7  East,  210  ; 

L.  R.,  8  Ch.  569;  Ex^Mrtc  Taylor,  Vere  v.  Ashhij,  10  Barn.  &  Cress. 

In  re  Grason,  12  Ch.  D.  366  ;  Re  288. 

Stone,  33  Ch.  D.   541.     See  stat.  {'p)  Ex  jmrtc  Gardom,  15  Ves. 

46   &   47    Vict.     c.     52,    s.     40,  2SC);  see  Halcshamv.  YoHnj,  5  Q. 

sub-s.  6.  B.  833. 

(h)  Ante,  p.  411.  (9)  Duff  v. East  India  Company, 

(i)  Lord   Wenslevdale,    Co.r.  v.  15  Ves.  198,  213. 

Hickman,  8  H.  of  L.'Cas.  268,  312;  (/•)  Per  Lord  Kenyon,  4  T.  Rep. 

Jessel,    M.R.,    Foolei/  v.   Driver,  519  ;    j"^^''  Best,   C.J.,  10  Moore, 

5  Ch.  D.  458,  476,  477.  393. 

{Ic)  Hi/at  V.  Hare,  Comb.  383  ;  {s)  Kirk  v.  Blurton,  9  Mee.  & 

Lambert's  case,  Godbolt,  244.  Wels.  284. 

{I)  Reid  V.  HolUnshead,  4  B.  &  {t)   Willd  v.  Chanibers,  Cowp. 

■Cress.  867.  814  ;  Stone  v.  Marsh,   6   Barn.  & 

(m)  Smith  v.  Jarvis,  2  Ld.  Ray-  Cress.  551 ;  Lovcll  v.  Hicks,  2  You. 

mond,  1484  ;  Be  Clarke,  Ex  parte  &  Coll.  481  ;  Blair  v.  Bromley,  5 

Buckley,  14  Mee.  &  Wels.  469  ;  1  Hare,  542  ;  2  Pliill.  354  ;  Earl  of 

Phil.  562.  Dundonald  v.  Mastcrman,  L.  R., 

{n)  Pinkneif  v.    Hall,   1   Salk.  7   Eq.   504;  CleatJicr  v.  Twisden, 

126  ;  1  Ld.  Raym.  175  ;  Lloyd  v.  24  Ch.  D.  731 ;  28  Ch.  D.  340. 
Ashby,  2  B.  &  Adol.  23. 
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Tr.inNaitii>iis 
ii»t  ill  till' 
onliuiiry 
courao  of 
Inisiiiess. 


Directors  of 
joiut-stock 
loin  panics. 


iicrsliip.  if  ^^iveii  to  one  partner,  is  constructively  notice 
to  thciu  all  (n).  And  any  agreement  between  the  part- 
ners, by  which  any  one  of  them  may  be  restrained  from 
doing  any  act  to  pledge  the  credit  of  the  firm,  though 
binding  as  between  themselves,  will  not  be  binding  on 
any  creditor  (r^)  wlio  may  not  have  notice  of  it  {y).  If, 
however,  the  transaction  be  not  in  the  ordinary  course 
of  the  business  of  the  partnership,  the  other  partners 
will  not  be  liable  as  such  in  respect  of  it.  Thus  one 
partner  cannot  bind  the  firm  by  a  submission  to  arbi- 
tration (c;),  or  by  confessing  a  judgment  (a);  and  one 
partner  has  ordinarily  no  authority  to  execute  a  deed 
in  the  names  of  the  others  so  as  to  bind  the  partner- 
ship (6).  So  a  farmer  carrying  on  his  business  in  part- 
nership with  another  would  not  be  liable  on  a  bill  of 
exchange  drawn  by  his  partner  in  the  name  of  the 
partnership  (c) ;  neither  would  a  solicitor  be  liable  on 
a  bill  drawn  by  his  partner  in  the  name  of  his  firm, 
though  given  to  secure  a  partnership  debt  (d) ;  for  bill 
transactions  form  no  part  of  the  ordinary  business  of 
either  farmers  or  solicitors.  Again,  there  is  no  right  or 
power  implied  by  law  in  any  of  the  directors  of  a  joint- 
stock  company  to  bind  the  company  by  drawing  or 
accepting  bills  or  notes  (e) ;  and  in  like  manner  notice 
of  any  matter  relating  to  the  business  of  a  joint-stock 
company  given  to  any  member,  even  a  director,  is  not 


{u)  Per  Lord  Ellenborougli,  1 
Man.  &  Sehv.  259. 

(x)  JFaugh  v.  Carver,  2  H. 
Black.  235  ;  South  Carolina  Bank 
V.  Cccse,  8  Barn.  &  Cress.  427; 
Hawken  v.  Bourne,  8  Mee.  «& 
Wels.  703,  710. 

{y)  Minnit  v.  TJ'hincrij,  5  Bro. 
Pari.  Cas.  489  ;  Ex  parte  Darling- 
ton District  Joint  Stock  Banking 
Company,  In  re  Riches,  L.  C,  11 
Jur.,  N.  S.  122.  See  also  Hociq 
V.  Skecn,  18  C.  B.,  N.  S.  426. 

(2)  Stead  V.  Salt,  3  Bin<r.  101  • 
S.  C.  10  J.  B.  Moore,  389. 


(rt)  HamVidge  v.  Dc  la  Crouee,  5 
C.  B.  742. 

(6)  Harrison  v.  Jackson,  7  T. 
Rep.  207  ;  see  Burn  v.  Burn,  3 
Yes.  573,  578. 

(c)  Fer  Littledale,  J.,  10  Barn. 
&  Cress.  138. 

[cl)  Hedlcy  v.  Bainbridge,  3  Q. 
B.  316. 

(e)  Dickinson  V.  Valpy,  10  Barn. 
&  Cress.  128  ;  Bramahv.  Jioberts, 
3  N.  C.  963.  See  JFcst  London 
Commercial  Bank  v.  Kitson,  12  Q. 
B.  D.  157;  13  Q.  B.  D.  360. 
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constructive  notice  to  the  company  itself  (/).    For  joint- 
stock  companies  are  essentially  different  from  ordinary 
partnerships.     It  is  not   necessary  that  the   directors 
should  have  any  other  power  to  bind  the  company  by 
bills  or  notes  than  such  as  may  be  conferred  on  them 
by  the  charter  or  articles  of  association  (g).     And  the 
business  of  such  companies  is  always  carried  on  at  an 
office  for  the  purpose,  and  is   not,  like  that  of  ordinary 
partnerships,  confided  to  any  one  individual  member. 
The  Companies  Act,  1862,  now  provides,  that  a  pro-  New  enact- 
missory  note   or  bill   of  exchange   shall  be  deemed  to 
have  been  made,  accepted,  or  indorsed  on  behalf  of  any 
company  under  that  Act,  if  made,  accepted,  or  indorsed 
in  the  name  of   the   company  by  any  person    acting 
under  the  authority  of  the  company,  or  if  made,  ac- 
cepted, or  indorsed  by  or  on  behalf  or  on  account  of  the 
company  by  any  person  acting  under  the  authority  of 
the  company  (h). 

The  liability  of  a  shareholder  in  a  joint-stock  com-  Shareholders 
pany  to  the  debts  of  the  company  has  been  already  ^^j^jp^^jjigg/ 
noticed.     It  varies,  as  we  have  seen  (i),  according  as 
the  company  is  incorporated  with    unlimited  liability 
or  with    liability  limited    by  shares   or  by  guarantee. 
The  mere  circumstance,  however,  of  a  person  allowing  Provisional 
his  name  to  be  published  as  a  provisional  committee-  ^^"" 
man  of  a  projected  joint-stock  company  does  not  confer 
on  the  solicitor  or  secretary  of  the  intended  company, 
or  any  one  else,  implied  authority  to  pledge  the  credit 
of  such  person  for  goods  supplied  to  the  company,  or 
work  done  on  its  account  (Ji).     For  to  agree  to  become 


(/)  Powlcs  V.  Page,  3  C.  B.  16  ;  s.  37,  ante,  p.  279. 
Mariin  v.  Scdgivick,  9  Beav.  333.  (i)  Ante,    pp.    270—274,    281, 

{<j)  Balfour  v.  Ernest,  5  C.  B.,  282. 
N.  S.  601.  {k)   Rcynell  v.  Lewis,   15  M.    & 

(A)  Stat.  25  &  26  Vict.   c.  89,  "VV.  517;  Barker  v.  Stead,  3  C.  B. 

.s.    47;    and  see  as  to  other  con-  9iQ  ;  Bailey  v,  JHacaulai/,\3  Q.  B. 

tracts,  Stat.  30  &  31  Vict.  c.  131,  815. 
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a  member  of  a  coininittce  is  merely  to  agree  to  become 
one  of  a  body,  to  whom  others  have  committed  a  par- 
ticular duty,  and  does  not  constitute  an  agreement  to 
share  witli  the  other  members  of  that  body  in  profit  or 
loss,  which  is  the  characteristic  of  a  partnership  {I). 

(Z)  15  Mee.  k  Wels.  529. 
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OF    A   WILL, 

All  kinds  of  personal  property  may  be  bequeathed  by  Growth  of 
will.  This  right,  in  its  present  extent,  has  been  of  very  ""jltan- 
gradual  and  almost  imperceptible  growth  ;  for  anciently  alienation, 
by  the  general  common  law,  a  man  who  left  a  wife  and 
children  could  not  deprive  them  by  his  will  of  more  than 
one  equal  third  part  of  his  personal  property.  If,  how- 
ever, he  left  a  wife  and  no  children,  or  children  and  no 
wife,  he  was  then  enabled  to  dispose  of  half,  leaving  the 
other  half  for  the  wife  or  for  the  children  (a).  This 
ancient  rule,  however,  gradually  became  subject  to  many 
exceptions,  by  the  customs  of  particular  places,  until  the 
rule  itself  took  the  place  of  an  exception  and  became 
confined  to  such  places  as  had  a  custom  in  its  favour. 
These  places,  in  later  times,  were  the  province  of  York, 
the  principality  of  Wales,  and  the  City  of  London  ;  as 
to  all  which  places,  a  general  power  of  testamentary 
disposition  was  confeiTed  by  Acts  of  parliament  of 
WiUiam  and  Mary,  Anne,  and  George  I.  (6).  And  now, 
by  the  Act  for  the  Amendment  of  the  Laws  with  respect 
to  Wills  (c),  every  person  of  full  age  is  expressly  em- 
powered to  bequeath  by  his  will,  to  be  executed  as 
required  by  the  Act,  all  personal  estate  to  which  he  shall 
be  entitled,  either  at  law  or  in  equity,  at  the  time  of  his 
decease, 

(a)  2   Black.  Com.   492  ;  Wil-  York;  stat.  7&  8  Will.  III.  c.  38, 

liams  on  Executors,  pt.  1,  bk.  1,  for  Wales  ;  and  stat.    11  Geo.    I. 

ch.  1.     See  also  1  C.  P.  Cooper's  c.    18,    for   London.      See   2   Bl. 

Reports,  p.  539.  Com.  493. 

(6)  Stat.  4  &  5  Will.   &  Mary,  (c)  Stat.  7  Will.  lY.  &  1  Yict. 

c.   2,    explained  by  stat.    2   &   3  c.  26,  s.  3. 
Anne,  c.   5,   for  the   province  of 

W.P.P.  E  E 
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Afjr  lit  wliich 
II  will  of  por- 
Hiiiml  cHtatc 

niailo. 


No  will  of  a 
minor  now 
viiliil. 


The  ecclesiastical  courts,  as  we  shall  hereafter  see, 
very  early  acquired  the  right  of  determining  as  to  the 
validity  of  wills  of  personal  estate  ;  and,  in  the  exercise 
of  this  right,  they  generally  followed  the  rules  of  the 
civil  law.  By  this  law  males  at  the  age  of  fourteen, 
and  females  at  the  age  of  twelve,  were  allowed,  if  of 
sufficient  discretion,  to  make  a  testament  (d) ;  and  the 
same  rule,  accordingly,  prevailed  in  this  country  with 
respect  to  wills  of  personal  property  (e),  although,  hy 
some  authorities,  seventeen  and  even  eighteen  was  said 
to  be  the  proper  age  (/).  The  Act  for  the  Amendment 
of  the  Laws  with  respect  to  Wills  has,  however,  now 
made  the  law  uniform  with  respect  to  all  wills,  whether 
of  real  or  of  personal  estate,  and  has  enacted  that  no 
will  made  by  any  person  under  the  age  of  twenty-one 
years  shall  be  valid  (g). 


Xuiicuiiative 
will. 


Statute  of 
Frauds. 


No  witness 
formerly  re- 
fiuired  to  a 


Personal  property  was  anciently  of  so  little  account 
that  a  will  of  it  might  be  made  by  word  of  mouth,  if 
proved  by  a  sufficient  number  of  witnesses,  as  well  as  by 
writing ;  and  a  will  made  by  word  of  mouth  was  termed 
a  nuncupative  testament  (h).  By  the  Statute  of  Frauds, 
however,  a  nuncupative  testament,  where  the  estate 
bequeathed  exceeded  the  value  of  thirty  pounds,  was 
surrounded  by  so  many  requirements  as  to  cause  its 
complete  disuse  (i).  But  no  provision  was  made  for 
guarding  the  execution  of  a  written  will  of  personal 
estate  ;  although  by  the  same  statute  {k)  a  will  of  real 
estate  was  required  to  be  attested  by  three  or  four 
witnesses.  No  attestation,  therefore,  was  required  to  a 
will  of  personal  estate,  nor  was  it  even  necessary  that 


{d)  Inst.  lib.  2,  tit.  12,  s.  1  ; 
Dig.  lib.  28,  tit.  1,  s.  5. 

(c)  2  Bl.  Com.  497. 

(/)  Co.  Litt.  89  b,  n.  (6). 

{g)  Stat.  7  WiU.  IV.  &  1  Vict. 
c.  26,  s.  7. 

(h)  Wentworth's  Executors,  11 


ct  scq.  ;  Williams  on  Executors, 
pt.  1,  bk.  2,  eh.  2,  s.  6. 

(?)  Stat.  29  Car.  II.  c.  3,  ss.  19 
—21,  exijlained  by  stat.  4  Anne, 
0.  16,  .s.  14. 

{k)  Sect.  5. 
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such  a  will  should  be  signed  by  the  testator.     Thus,  in-  will  of  per- 
...  p  Ml  'lj.    y    L  -i-  •  T_     soual  estate. 

structions  lor  a  will   committed  to  writing,  given  by 

a  person   who   died   before   the  instrument  could  be 

formally  executed,  though  such  instructions  were  neither 

reduced  into  writing  in  the  presence  of  the  testator,  nor 

even  read  over  to  him,  have  been  held  to  operate  as 

fully  as  a  will  itself  (^).     It  was,  however,  provided  by 

the  Statute  of  Fi-auds,  that  no  will  in  writing  of  personal 

estate  should  be  repealed  or  altered  by  word  of  mouth 

only,  except  the  same  were,  in  the  life  of  the  testator, 

committed  to  writing ;  and,  after  the  writing  thereof, 

read  unto  the  testator,  and  allowed  by  him,  and  proved 

to  be  so  done  by  three  witnesses  at  the  least  {in). 

By  the  recent  Act  for  the  Amendment  of  Laws  with  New  euact- 
respect  to  Wills,  every  will  of  personal  estate  must  now  wftnesses^now 
be  in  writing,  and  signed  at  the  foot  or  end  thereof  by  required. 
the  testator  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  tico 
©r  more  witnesses  present  at  the  same  time  ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  {n).     The  Act,  in  fact,  requires 
the  same  mode  of  execution  and  attestation  to  every 
will,  whether  the  property  be  real  or  personal.     But  an  Exception  in 
exception  is  made  in  favour  of  soldiers  being  in  actual  soijiers^and 
military  service,  that  is,  on  an  expedition  (o),  and  of  seamen. 
mariners  and  seamen,  being  at  sea,  who  may  dispose  of 
their  personal  estate  as  they  might  have  done  before  the 
making  of  the  Act  {p)  \  a  similar  exception  was  contained 


{I)  Carey  v.  Askcio,   2  Bro.  C.  D.   149.     And  see   Principles  of 

C.  58  ;  S.  C,  1  Cox,  241.  the  Law  of  Real  Property,  p.  206, 

(m)  Stat.  29  Car.  2,  c.  3,  s.  22.  13th  ed. ;  218,  14th  ed.;  246,  15th 

(n)  Stat.  7  Will.  IV.  &  1  Vict.  ed. ;  238,  16th  ed. 

c.  26,  s.  9,  explained  by  stat.  15  &  (o)  Drammond  y.  Parish,  3  Curt. 

16  Vict.  c.  24  ;  see  In  the  goods  of  522. 

GansUm,  Blake  v.  Blake,  7  P.  D.  {p)  Stat.  7  Will.  IV.  &  1  Vict. 

102;   Wright  V.  Sauiulerson,  9  P.  c.  26,  s.  11. 

E  E   2 


senmen. 
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in  the  Statute  of  Frauds  (q).  The  wills  of  soldiers  on 
an  expedition  may  accordingly  be  made  by  annnattested 
writin<^,  or  by  a  mere  nuncupative  testament  or  decla- 
ration of  their  will  by  word  of  mouth,  made  before  a 
Seamen  in  tlic  sufficient  number  of  witnesses.  But  the  wills  of  petty 
I[?.^rl.,'nr;';L  officers  and  seamen  in  the  royal  navy,  and  of  marines 
and  non-commissioned  officers  of  marines,  so  far  as 
relates  to  any  wages,  pay,  prize  money  or  other  moneys 
payable  by  the  Admiralty,  are  required  by  Act  of  par- 
liament (?•)  to  be  executed  in  the  presence  of  and  to 
be  attested  by  a  commissioned  officer  or  certain  other 
officers  or  persons  mentioned  in  the  Act ;  and  the  wills 
of  such  persons  are  also  guarded  by  other  requisitions 
in  order  to  prevent  their  being  imposed  upon.  And  by 
Merchant  the  Merchant  Shipping  Act,  18.54,  it  is  now  provided 
that  the  Board  of  Trade  may,  in  its  discretion,  refuse 
to  pay  or  deliver  the  wages  or  effects  of  any  deceased 
merchant  seaman  to  any  person  claiming  to  be  entitled 
thereto  under  any  will  made  on  board  ship,  unless  such 
will  is  in  writing  and  is  signed  or  acknowledged  by  the 
testator  in  the  presence  of  the  master  or  first  or  only 
mate  of  the  ship,  and  is  attested  by  such  master  or 
mate.  And  the  Board  may,  in  its  discretion,  refuse  to 
pay  or  deliver  any  such  wages  or  effects  to  any  person, 
not  being  related  to  the  testator  by  blood  or  marriage, 
who  claims  to  be  entitled  thereto  under  a  will  made 
elsewhere  than  on  board  ship,  unless  such  will  is  in 
writing  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of  two  witnesses,  one  of  whom  is  some 
shipping  master  appointed  under  the  Act,  or  some 
minister  or  officiating  minister  or  curate  of  the  place  in 
which  the  same  is  made,  or,  in  a  place  where  there  are 
no  such  persons,  some  justice  of  the  peace,  or  some 
British  consular  officer,  or  some  officer  of  customs,  and 

iq)  Stat.  29  Car.  IL  c.  3,  s.  23.       1   Will.    IV.    c.    20,   ss.   48—51  • 
(r)  Stat.  28  &  29  Vict.  c.   72,       7  Will.  IV.  &  1  Vict.  c.  26   s    12 ' 
superseding  stats.  11  Geo.   IV.  & 
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is  attested  by  such  witnesses  («) .  By  the  Act  to  Amend  Revocation 
the  Laws  with  respect  to  Wills  it  is  provided, that  no  will 
or  codicil,  or  any  part  thereof,  shall  be  revoked,  other- 
wise than  by  tlie  marriage  of  the  testator  or  testatrix 
(which  will  of  itself  effect  a  revocation)  {t),  or  by  an- 
other will  or  codicil  executed  in  the  manner  thereby 
required,  or  by  some  writing,  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in  which 
a  will  is  thereby  required  to  be  executed,  or  by  the 
burning,  tearing,  or  otherwise  destroying  the  same  by 
the  .testator,  or  by  some  person  in  his  presence,  and 
by  his  direction,  with  the  intention  of  revoking  the 
same  (tt). 

A  will  of  personal  estate  was  formerly  required  to  be  Domicile. 
made  according  to  the  law  of  the  domicile  of  the  tes- 
tator at  the  time  of  his  decease  {x).  A  person's  domicile 
is  the  place  which  he  makes  his  home.  But  with  regard 
to  many  persons  the  circumstances  connected  with  their 
change  of  residence  are  such  as  to  render  it  an  exceed- 
ingly difficult  question  of  fact,  — what  country  is  their 
domicile  at  any  given  time  ijj).  In  order  to  remedy  the 
inconveniences  thus  occasioned,  it  is  provided  by  an  Act 
of  the  year  1861  (^)  :— 

(By  sect.  1)  Every  will  and  other  testamentary  instrument 
made  out  of  the  United  Kingdom  by  a  British  subject,  whatever 
may  be  his  domicile  at  the  time  of  making  it,  or  at  his  death, 
shall,  as  regards  personal  estate,  be  held  to  be  well  executed  for 
the  purpose  of  being  admitted  to  probate,  if  the  same  be  made 


(s)  Stat.  17  &  18  Vict.  c.   104,  [x)  Stanley  v.  Benies,  3  Hagg. 

s.  200.  373.     This  is  still  the   law  with 

{t)  Stat.   7  Will.  IV.  &  1  Vict.  regcard  to  the  wills  of  aliens  pro- 

c.    26,  s.    18.     See  Principles  of  pounded  for  probate  in  England  ; 

the  Law  of  Real  Property,  210,  Bloxam  v.  Favre,  8  P.  D.  lul  •  9 

13th  ed.  ;    222,    14th  ed.  ;    250,  P.  D.  130. 
15th  ed.  ;  242,  16th  ed.  {y)  See  Douglas  v.  Douglas,  Law 

(u)  Stat.  7  Will.  IV.  &  1  Vict.  Rep.,  12  Eq.   617,  and  the  cases 

c.  26,  s.  20.     See  Cheese  v.  Love-  there  cited  ;  He  Palicnce,  29  Ch 

noy,  2  Prob.   D.  251  ;  Hellier  v.  D.  976. 
Mcllicr,  9  P.  D.  237.  (:;)  Stat.  24  &  25  Vict.  c.  114. 
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ftcconling  to  tlie  forms  required  either  by  the  law  of  the  i)lace 
where  the  same  was  made,  or  by  the  law  of  the  place  where  such 
]>crst)n  was  domiciled  when  the  same  was  made,  or  by  the  laws 
thou  in  force  in  that  ])art  of  her  Majesty's  dominions  where  he 
liad  liis  domicile  of  origin. 

(By  sect.  2)  Every  Avill  and  other  testamentary  instrument 
made  within  the  United  Kingdom  by  any  British  subject,  what- 
ever may  bo  his  domicile  at  tlie  time  of  making  the  same,  or  at 
his  death,  shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  to  probate,  if  the  same  be 
executed  according  to  the  forms  required  by  the  laws  for  the 
time  being  in  force  in  that  part  of  the  United  Kingdom  where 
the  same  is  made. 

(Sect.  3)  No  will  or  other  testamentary  instrument  shall  be 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the  con- 
struction thereof  be  altered,  by  reason  of  any  subsequent  change 
of  dojnicilo  of  the  person  making  the  same. 

(Sect.  4)  Nothing  in  this  Act  contained  shall  invalidate  any 
will  or  other  testamentary  instriiment  as  regards  personal  estate 
which  would  have  been  valid  if  this  Act  had  not  been  passed  {a), 
except  as  such  will  or  other  testamentary  instrument  may  be 
revoked  or  altered  by  any  subsequent  will  or  testamentary 
instrument  made  valid  by  this  Act. 

Donatio  Connected  with  the  subject  of  wills  is  that  of  dona- 

nioi-tis  causa.  ^JQj^g  qrnoHis  causd,  which  may  here  be  noticed.  A  dona- 
tion mortis  causd  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  {h).  Being  a  gift,  it  can  be  made  only  of  chattels, 
the  property  in  which  passes  by  delivery  (c);  although  a 
bond  debt  has,  contrary  to  this  principle  {d),  been  allowed 
to  pass  by  way  of  donation  mortis  causd  by  delivery  of 
the  bond  {e).  And  a  policy  of  life  assurance  has  also 
recently  been  held  a  proper  subject  for  such  a  gift  (/\ 

(ft)  Wills  made  according  to  the  Miller,  3  P.  Wnis.  356. 
law  of  the  place  where  the  testator  {d)  Duffield  v.  Ehucs,  1  Sim.  & 

was  domiciled  M'hen  he  died  are  Stu.  244, 
therefore  still  valid.  (c)  Snellgrove  v.  Baily,  3  Atk. 

(6)  Inst.   tit.  7,  De  Donatioiii-  21^  •,tmd  sea  Bouttsx.  Ellis  4  De 

!ras,cited  by  Lord  Longliborongh,  Gex,  M.  &  G.  249 ;  Moore  v.  Dar- 

Vin   ^^.^;   -^^^*«'"^'   2  Ves.  jun.  ton,  4  De  Gex  &  Smale,  517. 
119;  Walter  w.  Hodge,  2  Swmst.  (/)   JHtf  v.   Amis,    1  Best  & 

^^'  ,  „  Smith,  109. 

\c)  See  ante,  p.  48  ;  3Iiller  v. 
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also  bills  or  notes  though  payable  to  order  and  un- 
indorsed {(j).  An  actual  or  constructive  delivery  of  the 
subject  of  gift  to  the  donee  is  essential  to  a  donation 
mo)iis  caum  (h) ;  it  must  also  be  made  in  expectation 
of  the  donor's  decease  (i),  and  must  be  on  condition 
that  the  gift  be  absolute  only  on  that  event  (k).  It  is 
no  objection,  however,  that  the  donation  is  clogged  with 
a  trust  to  be  performed  by  the  donee  (/).  A  donation 
mortis  causa  is  revocable  by  the  donor  during  his  life(m), 
and  after  his  decease  it  is  subject  to  his  debts  (n),  to 
stamp  duties  at  the  like  rates  as  are  now  charged  on 
the  affidavits  required  to  be  made  upon  application  for 
probates  or  letters  of  administration  (o),  and  also  to 
legacy  duty  (  2^). 

The  mode    of  operation    of  a  will  of  personalty  is  Appoiutnient 

essentially  different  from  the  operation  of  a  will  of  lands  2^  executor 
''  ^  _  tormerly 

in  this  respect,  that  in  strictness  the  appointment  of  an  essential. 

executor  wasformerly  essential  to  a  will  of  personalty  (g*)  ; 

and,  at  the  present  day,  the  usual  and  proper  method  is 

to  appoint  an  executor  as  to  the  personal  estate;  whereas 

under  a  devise  of  lauded   property,  the  lands  pass  at 

once  to  the  devisee,  and  the  intervention  of  an  executor 

is  quite  unnecessary  and  inapplicable  (?■).    The  executor  Executor 


(g)  Veal  v.  Veal,  27  Beav.  303;  111  :  4  Bro.  C.  C.  286. 
Banlin    v.    JVcguelin,    27    Beav.  (k)  Edtcards  v.  Jones,  1  My.  & 

309  ;  Re  Mead,  Austin  v.  Mead,  Craig,  226  ;  Staniland  v.  Willott, 

15  Ch.  D.   651.     As  to  cheques,  3  Mac.  &  Gord.  664. 
see  Hewitt  v.  Kaye,  L.  R.,  6  Eq.  {I)  Blount  v.  Burrow,   4   Bro, 

198,  M.  R. ;  Bromley  v.  Brunton,  C.  C.  72  ;  Hills  v.  Hills,  8  Mee. 

L.    R.,    6    Eq.    275,    V.-C.    S.  ;  &Wels.  401. 
Rolls  V.   Pearce,   5  Ch.   D.  730  ;  {m)  7  Taunt.  252. 

Clement  v.  Checsman,  27  Ch.  D.  (n)  1  P.  Wms.  406  ;  2  Ves.  sen. 

631.  434. 

(h)  JFoodv.  Turner,  2  Ves.  sen.  (o)  Stat.  44  Vict.  c.  12,  s.  38. 

431  ;  Bryson  v.  Brotvnrigg,  9  Ves.  (p)  Stat.    36    Geo.    III.   c.  52, 

1  ;  Bwm  V.  Markham,   7  Taunt.  s.  7;  8  &  9  Vict.  c.  76,  s.  4. 
224 ;  Buddell  v.  Dobrce,  10  Sim.  {q)  Wentworth's  Executors,  3, 

244  ;  Farquharson  v.  Care,  2  Coll.  4,  14th  ed. ;  2  Bla.  Com.  503. 
356  ;  Powell  v.  Hellicar,  26  Beav.  (r)  In  the  goods  of  Barden,  Law 

261.  Rep.,     1    Probate    and    Divorce 

(i)  Tate  v.  Hilbcrt,  2  Ves.  jun.  Cases,  325. 
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c.titleJ  to  all  of  a  will  of  personal  estate  becomes  entitled,  from  the 


|i«>r«onnI 
jtropcrty  of 
tnttAtor. 


Ktivntor'H 
iiHwnt. 


Administra- 
tor durante 
minore  atatc. 

irarried 
woman 
executrix. 


moment  of  the  death  of  the  testator,  to  all  his  personal 
property  (.s),  which  after  payment  of  the  debts  of  the 
deceased  he  is  bound  to  apply  according  to  the  direc- 
tions of  the  will.  Thus  if  the  testator  should  specifically 
bequeath  any  part  of  his  personal  property,  the  property 
so  bequeathed  will  not  belong  absolutely  to  the  legatee 
until  the  executor  has  assented  to  the  bequest ;  and  this 
a.ssent  must  not  be  given  until  the  executor  is  satisfied 
that  there  is  sufficient  to  pay  the  debts  of  the  deceased 
without  having  recourse  to  the  property  so  specifically 
given  (0. 

If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  such  infant 
will  not  be  allowed  to  exercise  his  office  during  his 
minority  ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  the  guardian 
of  the  infant,  or  to  such  other  person  as  the  Court  of 
Probate  may  think  fit(w).  Such  person  is  called  an 
administrator  durante  minore  cetate  {x).  Formerly,  if  a 
married  woman  were  appointed  an  executrix,  she  could 
not  accept  the  office  without  the  consent  of  her  hus- 
band (y) ;  and  having  accepted  it  with  his  consent,  she 
was  unable,  without  his  concurrence,  to  perform  any 
act  of  administration  which  might  be  to  his  prejudice  ; 
whilst  he,  on  the  other  hand,  might  release  debts  due 
to  the  deceased,  or  make  assignment  of  the  deceased's 
personal  estate,  without  his  wife's  concurrence  (z) ;  for, 
according  to  the  interpretation  placed  upon  the  general 


(s)  Co.  Litt.  388  a;  Com.  Dig. 
tit  Biens(C);  "Williams  on  Exe- 
cutors, pt.  2,  bk.  2. 

{t}  Toller's  Executors,  bk.  3, 
s.  2  ;  Williams  on  Executors,  pt. 
3,  bk.  3,  cL.  4,  s.  3. 

(«)  Stat.  38  Geo.  III.  c.  87, 
.  6. 

(sc)  "Williams  on  Executors,  pt. 


1,  bk.  5,  eh.  3,  s.  2.  As  to  the 
powers  of  an  administrator  durante 
minore  cetate.  see  Be  Cope,  16  Ch. 
D.  49. 

(y)  "Williams  on  Executors,  pt. 
1,  bk.  3,  ch.  1. 

{z)  Ibid.  pt.  3,  bk.  1,  ch.  4  ;  5 
Rep.  27  b. 
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rule  of  law  that  a  husband  and  wife  arc  but  one  per- 
son (a),  the  power,  and  with  it  the  responsibility,  were 
vested  in  the  husband.  It  appears  that,  by  the  effect 
of  the  Married  Women's  Property  Act,  1SS2  (h),  a 
married  woman  is  now  capable  of  accepting  the  office  of 
executrix  without  the  consent  of  her  husband,  and  of 
disposing  of  any  property,  which  may  devolve  upon  her 
as  executrix,  in  the  same  manner  as  if  she  were  a  feme 
sole  (c).  Before  this  Act  took  effect  (c/),  a  married 
woman,  being  an  executrix,  might  make  a  will  without 
the  consent  of  her  husband,  confined  to  the  personal 
estate  of  which  she  was  executrix  (e)  ;  and  the  executor  Executor  of 
of  her  will  so  made  became  thfe  executor  of  the  original  entitled  to  v  e 
testator.  The  capacity  of  a  married  woman  in  this  executor  of 
respect  is  in  no  way  diminished  by  the  provisions  of  the 
Act  of  1882  (/).  For  it  is  a  general  rule,  that  if  any 
executor  should  die  before  having  completely  adminis- 
tered the  estate  of  his  testator,  the  executor  appointed 
by  the  will  of  such  executor  will  be  entitled  to  complete 
the  distribution  of  the  estate  of  the  former  testator  (g). 


The  testator  however  may,  and  usually  does,  appoint  Any  one  of 
more  than  one  person  his  executors.     In  this  case  the  may^li^orm 
law  regards  all  the  co-executors  as  one  individual  per-  acts  of  ad- 
son  ;  and  consequently  any  one  of  the  executors  of  full  ^         ' 
age  may,  during  the  life   of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts   of  ad- 
ministration, such  as  giving  receipts,  making  payments,  I 


(a)  See  Williams's  Convcyanc-  418,  421,  446,  447. 

ing  Statutes,  375.  {d)  The  Act   came  into  opera- 

(6)  Stat.  45  &  46  Vict.  c.  75,  tion  on  the  1st  Jan.  1883. 

.ss.  1  (sub-s.  2),  18,  24  ;  see  Wil-  (c)  Williams  on  Executors,  pt. 

liams's    Conveyancing    Statutes,  1,  bk.  2,  cli.  1,  s.  2. 

392,    408,    446,    447,    460—463  ;  ( /)  See  Williams's  Conveyanc- 

ThrelfaU  v.  JVilson,  8  P.  D.  18  ;  ing  Statutes,  450,  451,  455. 

hi  the  goods  of  Ayr cs,  ih.  168.  ((/)  2  Bla.   Com.   506.     And  it 

(c)  Sects.  1  (sub-s.  1),  2,  5,  18  ;  seems  that  he  is  bound  to  do  so  ; 

see  Williams's  Conveyancing  Sta-  Brooke  v.   Hayncs,   Law  Rep.    6 

tutes,   373,   382,   383,   386—388,  Eq.  25,  M.  K. 
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All  iiiuMt  join 
iu  liriiigiiiK 
Hction. 

of  il«bti>I 
executor. 


Siiivivorsliiii 
of  oflicc  of 
exci'Utor. 

Hi'iniiuintiou 
by  one  in 
lifftiiue  of 
others. 


Rights  of 
executor  now 
cease  on  his 
reiioujiciiiK  ; 


ami  .sL'lliii^^  Miul  assigning  the  property  (h).  But  all 
the  executors,  infants  included,  must  join  in  bringing 
actions  respecting  the  estate  (i).  If,  therefore,  the  tes- 
tator appoint  a  person  indebted  to  him  as  his  executor,, 
or  one  of  his  executors,  this  appointment  will  operate 
at  law  as  a  release  of  the  debt  (k).  For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  either  solely  or  con- 
jointly with  others  bring  an  action  against  himself.  In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate 
of  tlie  testator  (/).  On  the  decease  of  any  co-executor,, 
the  office  survives  to  those  who  remain  {m) ;  and  untiL 
recently,  if  one  of  them  should  have  renounced  the 
executorship  in  the  lifetime  of  his  companions,  he  might 
at  any  time  have  changed  his  mind  and  undertaken  the 
office.  But  if,  having  survived  all  bis  companions,  he 
should  then  have  renounced  {n),  or,  if,  without  such 
renunciation,  administration  should  have  then  been 
granted  to  another  person  (o),  he  could  not  afterwards 
have  interfered.  It  is  however  now  provided  by  the 
Court  of  Probate  Act,  1857,  that  where  any  person  after 
the  commencement  of  that  Act  (2^),  (which  was  fixed 
by  Order  in  Council  for  the  11th  of  January,  1858,) 
renounces  probate  of  the  will  of  which  he  is  appointed 
executor  or  one  of  the  executors,  the  rights  of  such 
person  in  respect  of  the  executorship  shall  wholly  cease  ; 


{h)  Shep.  Touch.  484. 
(i)  "VVilliaras  on  Executors,  pt. 
I  2,  hk.   1,   ch.  2.      An  ejectment 
I  was  an  exception,  as  any  one  exe- 
'  cutor  might  demise  the  entirety 
j  of  the  testator's  leasehold  land  ; 
i  Doe  d.  Stace  v.  Wheeler,  15  Mee. 
&  Wels.  623.     The  old  proceed- 
ings in  ejectment  were  abolished 
by  15  &  16  Vict.  c.  76,  ss.   168 
ct  scq.  ;   see  'Williams  on  Settle- 
ments, 247—249. 

(k)  Wentworth's  Executors,  73, 
14th  ed.  ;  FreakUy  v.  Fox,  9  B.  & 
Cress.  130. 


(Z)  Bac.  Abr.  tit.  Executors 
and  Administrators  (A),  10;  Sini' 
oiions  V.  Gutter idcjc,  13  Ves.  264. 

(wi)  As  to  the  survivorship  of 
powers  and  trusts  given  to  or 
vested  iu  two  or  more  executors, 
see  Williams's  Conveyancing  Sta- 
tutes, 194—198. 

{n)  Hensloe's  case,  9  Rep.  36  ; 
Crcss%vick  V.  Woodhcad,  4  Man.  & 
Gran.  811. 

(o)  Venables  v.  East  India  Com- 
pccny,  2  Ex.  Rep.  633. 

(j>)  In  the  goods  of  Withaviy 
Law  Rep.,  1  Probatej  303. 
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and  the  representation  to  the  testator  and  the  administra- 
tion of  his  effects  shall,  without  any  further  renunciation, 
go,  devolve  and  be  committed  in  like  manner,  as  if  such 
person  had  not  been  appointed  executor  (5).  And  by  a 
subsequent  Act  the  same  effect  is  produced  whenever  an 
executor  named  in  a  will  survives  the  testator,  but  dies  or  dying  be- 
without  having  taken  probate,  and  whenever  an  executor  probate, 
named  in  a  will  is  cited  to  take  probate  and  does  not 
appear  to  such  citation  (r).  When  two  or  more  execu- 
tors prove,  the  executor  of  the  will  of  the  survivor  of 
them  will,  after  the  decease  of  all  of  them,  be  entitled 
to  act  as  executor  of  their  testator. 

If  any  person  not  duly  authorized  should  intermeddle  Executor  dc 

with  the  goods  of  the  testator,  or  do  any  other  act  re-  **"*  ^^''^• 

lating  to  the  office  of  executor,  he  thereby  becomes  an 

executor  of  his  own  wrong,  or,  as  it  is  called  in  law 

French,  an  executor  de  son  tort.     Such  an  executor  is 

liable  to  the  same  demands  'from  the  creditors  of  the 

deceased  as  if  he  had  been  regularly  appointed  ;  but  like 

a  regular  executor  he  is  not  liable  beyond  the  amount  of 

the  assets  of  the  testator  which  have  come  to  his  hands. 

The  chief  difference  between  such  an  executor  and  one  Executor's 

who  has  been  duly  appointed  is  this,  that  an  executor  de  ^'^°K*  °^ 
•^     -^  ^  .  retainer. 

son  tort  is  not  allowed  to  derive  any  benefit  from  his  own 
wrongful  intermeddling  ;  whereas  a  regularly  appointed 
executor,  if  a  creditor  of  the  deceased,  may  lawfully 
retain  his  own  debt  out  of  the  legal  assets  in  preference 
to  all  other  debts  of  the  same  degree  (s).     It  appears, 

iq)  Stcat.  20  &  21  Vict.  c.  77,  is    a    simple    contract    creditor, 

s.  79.  cannot   exercise   his  right  of  re- 

(r)  Court  of  Probate  Act,  1858,  tainer  as   against   a   creditor  by 

21  &  22  Vict.  c.  95,  s.  16.  specialty  ;   JFilson  v.  Coxivell,  23 

(s)  Williams  on  Executors,  pt.  Ch.    D.    764  ;   lie  Jones,  31  Ch. 

1,  bk.  3,  ch.  5  ;  pt.  3,  bk.  2,  ch.  2,  D.    440.     An    executor    has    no 

s.    6.     See   Re   C'ompton,   30  Ch.  right    of   retainer   out   of   equit- 

D.    15.     It   has   been  held  that,  able  assets  ;  Bain  v.  Sadler,  L.B.., 

notwithstanding  the  provisions  of  12  Eq.  570  ;    Walters  v.  JValtci's, 

Stat.    32  &  33  Vict.   c.  46  {ante,  18  Ch.  D.  182. 
pp.   151,  152),  an  executor,  who 
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however,  that,  if  the  estate  of  a  deceased  debtor  be 
adiniiiistereJ  in  bankruptcy  uadcr  the  Bankruptcy  Act, 
ibbo  {t),  the  executor  will  lose  the  priority  given  to  him 
by  his  right  of  retainer  {u). 


A  will  i.r 
ixTsoiialty 
iniiiit  Ih.' 

JllOVCll. 


Court  of 
J'robate. 


The  probair 
the  only 
projier 
evidence. 


The  most  striking  difference  between  a  will  of  personal 
estate  and  a  will  of  lands  yet  remains  to  be  noticed.  A 
will  of  lands  has  always  operated  and  still  operates  as 
a  mode  of  conveyance  requiring  no  extrinsic  sanction  to 
render  it  available  as  a  document  of  title.  But  a  will  of 
personal  estate  has  always  required  to  be  proved.  This 
probate  of  the  will  was  until  recently  required  to  be  made 
in  some  ecclesiastical  court.  But  by  the  Court  of  Pro- 
bate Act,  1857  (f),  the  jurisdiction  of  all  the  ecclesiastical 
courts  over  wills  was  entirely  abolished,  and  a  court  was 
established  called  the  Court  of  Probate,  with  a  principal 
registry  in  London  and  district  registries  throughout 
the  kingdom,  in  which  all  wills  of  personal  estate  were 
required  to  be  proved.  The  Court  of  Probate  is,  as  we 
have  seen{iv),  now  merged  in  the  High  Court  of  Justice, 
and  all  causes  and  matters,  which  would  have  been  within 
its  exclusive  cognizance,  if  the  Supreme  Court  of  Judi- 
cature Acts  had  not  passed,  are  now  assigned  to  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court.  In  this  Division  of  the  Court  the  will  itself  is 
deposited ;  and  a  copy  of  the  will,  which  is  given  by  the 
Court  to  the  executor  on  proving,  denominated  the  pro- 
bate copy,  is  the  only  proper  evidence  of  the  right  of 
the  executor  to  intermeddle  with  the  personal  estate  of 
his  testator  (x).     Before  probate,  however,  the  executor 


{()  Stat.  46  &  47  Yict.  c.  52, 
s.  125  ;  ante,  pp.  146,  239. 

{u)  See  sect.  125,  sub-ss.  5,  6, 
ante,  pp.  159,  240  ;  Fry,  J.,  Ec 
Maggi,  Winehoicse  v.  IVinehoiise, 
20  L'h.  D.  545,  550.  An  exe- 
cutor's right  of  retainer  was  not 
abolished  by  stat.  38  &  39  Vict, 
c.  77,  s.  10  [ante,  p.  146,  n.  (r) ) ; 


Lcc  V.  Nuttall,  12  Ch.  D.  61. 

(v)  Stat.  20  &  21  Vict.  c.  77, 
amended  by  stat.  21  &  22  Vict, 
c.  95. 

{w)  Ante,  p.  139. 

(x)  Rex  V.  Netherscal,  4  T.  E. 
260  ;  Wms,  Ex.  pt.  1,  bk.  4, 
ch.  1. 
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raay  perform   all   the  ordinary  acts   of  administration,  Acts  of 

'  GXGCXltor 

such  as  receiving  and  giving  receipts  for  debts  due  to  before  pio- 
the  testator,  paying  the  debts  owing  by  the  testator,  ^^**^- 
and  selling  and  assigning  any  part  of  the  personal 
estate.  But  when  evidence  is  required  of  his  right  to 
intermeddle,  the  probate  is  the  only  valid  proof; 
without  it,  therefore,  no  action  or  suit  can  be  main- 
tained, although  proceedings  may  be  commenced  before, 
and  carried  up  to  the  point  where  the  evidence  is  re- 
quired (y). 

The  jurisdiction  of  the  ecclesiastical  courts  over  wills  Ecclesiastical 
of  personal  estate  was  of  a  very  ancient  origin.  The  ■J^""^^  ^^°||°'^ 
probate  of  wills  of  personalty,  as  a  means  of  their 
authentication,  appears  to  have  been  in  use  from  the 
very  earliest  times.  The  first  persons  by  whom  probate 
was  granted  were  said  to  be  the  lords  of  manors ; 
and  some  vestiges  of  this  ancient  right  long  remained 
in  the  case  of  one  or  two  manors,  the  lords  of  which 
retained  such  a  jurisdiction  {z)  until  abolished  by  the 
Court  of  Probate  Act,  1857  (a).  But  so  early  as  the 
time  of  Glanville,  who  wrote  in  the  reign  of  Henry  II., 
the  ecclesiastical  courts  had  acquired  an  exclusive  right 
to  determine  on  the  validity  of  a  will  or  the  bequest  of 
a  legacy  (?^).  And  from  this  period  the  right  of  the 
Church  to  intei'fere  in  testamentary  matters  became 
gradually  settled,  though  not  without  much  opposition 
on  the  part  of  the  temporal  lords. 

A  will  was  required  to  be  proved  in  the  court  of  the  In  what  court 
bishop  or  ordinary  in  whose  diocese  the  testator  dwelt,  {jaye^^geii 
and  within  whose  jurisdiction  the  personal  effects  of  the  taken  ont. 
testator  consequently  lay.     But  if  there  were  effects  to 

(y)  Williams  on  Executors,  pt.  [n]  Stat.   20  '&  21  Vict    c.   77, 

1,  bk.   4,  ch.   1,  s.   2  ;  Stimrt  v.  s.  i. 

Bitrroivcs,  1  Dnuy,  26.5,  274.  [h)  Glanville,  lib.   7,  cc.    6,  7; 

(z)  Wentwortli's  Ex.   14th   ed.  1  Reeves's  Hist.  Eng.  Law.  72. 
99,  100  ;  Toller's  Executors,  50. 


4;;()  OF   PEUSONAL   ESTATE  GENERALLY. 

lioi.n  iiota       the  value  of  U.,  called  bona  notahilia,  in  two  distinct 
*'*''"'  dioceses   or  jurisdictions   within   the   same    province, 

either  of  Canterbury  or  York,  the  will  was  required  to 
be  proved  in  the  Prerogative  Court  of  the  archbishop  of 
that  province  (c).    If  there  were  personal  effects  within 
two  provinces,  the  will  must  have  been  proved  in  each 
province,  either  in  the  Prerogative   Court,  or  in  some 
court  of  inferior  jurisdiction;    observing,    as   to   each 
province,  the  same  rule  as  would  have  applied  had  the 
riobntc  void,  tcstator  had   no   property  elsewhere  {d).      If   probate 
were  granted  by  a  bishop,  or  other  inferior  judge,  in  a 
case  where  the  deceased  had  goods  to  the  value  of  hi. 
in  any  other  diocese  in  the  same  province,  such  probate 
was  absolutely  void ;  but  probate  granted  by  an  arch- 
bishop, in  a  case  where  the  deceased  had  not  bona 
Voiilable.        notdbilia  in  divers  dioceses,  was  voidable  only,  and  not 
Xow  valid.      absolutely  void  (e).     But  the  Court    of    Probate    Act, 
1857,  now  renders  valid  all  grants  of  probates  which 
were  void  or  voidable  by  reason  only  that  the  courts 
from  which  they  were  obtained  had  not  jurisdiction  to 
make  such  grants  except  where  the  same   had  been 
I'lobatc  in       already  litigated  (/).    And  any  will  may  now  be  proved 
re-'Sy  ^^  ^^^^  principal  registry  of  the  Probate,  Divorce  and 

Admiralty  Division  of  the  High  Court  of  Justice, 
In  district  without  regard  to  the  abode  of  the  testator  {g).  But  if 
rrgib  ry.  ^|^g  testator  had,  at  the  time  of  his  death,  a  fixed  place 
of  abode  within  any  district,  his  will  may  be  proved  in 
the  registry  of  that  district  {h)  ;  and  the  grant  so  made 
will  be  effectual  even  if  the  testator  should  not  have 
had  any  fixed  place  of  abode  within  that  district  (i). 

(c)  Williams  ou  Executors,  pt.       Bing.  N.  C.  486. 

1,  bk,  4,  ch.  2.     For  an  account  (/)  Stat.  20  &  21  Vict.  c.  77, 

of  the  rise   of    the  archbishop's  s.   86  ;  In  the  goods  of  Tucker,  2 

jurisdiction,  see  Gent.  Mag.,  New  Sw.  &  Trist.  123  ;  9  W.  R.  420. 

ijeries,  vol.  12,  p.  582.  [g)  Stat.   20  &  21   Vict.    c.  77, 

(d)  Second  Report  of  Real  Pro-  s.  59. 

pcrty  Commissioners,  67.  (h)  Sect.  46. 

(c)  Wentworth's  Executors,  110,  (i)  Sect.  47. 

14th  ed.  ;    Lysmns  v.  Barrow,  2 
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The  evidence  required  for  the  proof  of  a  will  varies  Evidence 
according  to  the  form  of  the  attestation,  and  also  ac-  p'i!^)"'tc  ^^ 
cording  to  the  circumstance  of  the  validity  of  the  will 
being  or  not  being  disputed.  The  usual  and  proper 
form  of  attestation  to  a  will  expresses  that  the  formali- 
ties required  by  the  Wills  Act  (/;)  have  been  complied 
with  ;  thus,  "  Signed  and  declared  by  the  above-named 
A.  B.,  the  testator,  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us,  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses."  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it  is 
proved  by  the  simple  oath  of  the  executor,  that  he  be- 
lieves the  will  to  be  the  true  last  will  and  testament  of 
the  deceased.  But  as  such  a  form  of  the  attestation 
clause  is  not  essential  to  the  validity  of  the  will  (k), 
wills  are  sometimes  informally  made  without  any  clause 
of  attestation,  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with. 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  that  the  will  was  executed  in  compliance  with 
the  statute  (l).  Probate  in  either  of  the  above  modes 
is  termed  probate  in  common  form.  But  if  the  validity  Probate  in 
of  the  will  should  be  disputed,  or  any  dispute  should  be  commonform ; 
anticipated  by  the  executor,  the  will  is  proved  hi  solemn  in  solemn 
form  per  testes.  In  this  case  both  the  witnesses  are  *''""• 
sworn  and  examined,  and  such  other  evidence  taken  as 
the  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pretend- 
ing to  have  any  interest,  who  are  cited  to  be  present  to 
see  the  proceedings.     When  a  will  has  once  been  proved 

{k)  Stat.  7  Will.  IV.  &  1  Vict.  rally  the  same  as  the  old  practice 

c.  26,  s.  9,  a7ite,  p.  419.  of  the  Prerogative   Court   of  the 

(l)  Williams  on  Executors,  pt.  Archbishop  of  Canterbury  ;  stat 

1,  bk.  4,  eh.  3,  s.  3.     The  practice  20  &  21  Vict,  c,  77,  s.  29. 
of  the  Court  of  Probate  was  gene- 
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Count} 
Courts. 


in  tliis  form  it  is  finally  established,  and  the  executor 
cannot  be  compelled  to  prove  it  any  more  ;  but  when 
a  will  has  been  proved  nnerely  in  common  form,  the 
executor  may,  at  any  time  within  thirty  years,  be  com- 
pelled by  any  party  interested  to  prove  it  'per  testes 
in  solemn  form  (»i).  The  contentious  jurisdiction  with 
respect  to  the  grant  and  revocation  of  probates  of  wills 
has  been  transferred  to  the  county  courts  in  cases 
where  the  personalty  is  under  the  value  of  200^., 
and  the  deceased  was  not  at  the  time  of  his  death 
beneficially  entitled  to  any  real  estate  of  the  value  of 
800^.  {n). 


Stamp  duties 
on  probate. 


By  a  statute  of  George  III.  (o)  probates  of  wills  and 
letters  of  administration  {'p)  were  charged  with  an  ad 
valorem  stamp  duty  assessed  upon  the  value  of  the 
personal  estate  of  the  testator  or  intestate,  and  were 
required  to  be  stamped.  But  a  statute  of  the  year 
1864  [q)  provided  that  no  stamp  duty  should  be  charge- 
able on  any  probate  or  letters  of  administration  in  any 
case  where  the  whole  estate  and  effects  of  the  deceased  (r) 
should  not  exceed  in  value  the  sum  of  100?.  By  the 
Customs  and  Inland  Revenue  Act,  1880  (s),  the  duties 
specified  in  the  schedule  to  that  Act  were  charged 
upon  probates  and  letters  of  administration  in  lieu  of 
the  duties  previously  payable.  But  by  the  Customs  and 
Inland  Revenue  Act,  1881  {t),  the  duties  imposed 
by  the  Act  of  1880  upon  probates  of  wills  and  letters 


(m)  Williams  on  Executors,  pt. 
1,  bk.  4,  ch.  3,  s.  4. 

(n)  Stat.  21  &  22  Yict.  c.  95, 
s.  10. 

(o)  Stat.  55  Geo.  IH.  c.  184, 
which  superseded  stats.  48  Geo. 
III.  c.  149,  and  44  Geo.  III. 
c.  98  ;  and  was  amended  by  stats. 
5  &  6  Vict.  c.  79,  s.  23,  and  22  & 
23  Vict.  c.  36,  s.  1. 

(;')  A  grant  of  administration 
of  the  effects   of  a   person   who 


has  died  intestate  is  called  let- 
ters of  administration.  See  next 
chapter. 

(q)  Stat.  27  &  28  Vict.  c.  56,  s.  4. 

(r)  Exclusive  of  what  he  should 
have  been  possessed  of  or  entitled 
to  as  a  trustee  for  any  other  per- 
son or  persons,  and  not  bene- 
ficially.    Ibid. 

(s)  Stat.  43  Vict.  c.  14,  s.  9. 

(0  Stat.  44  Vict.  c.  12,  s.  27. 
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of  administration  sliall  not  bo  payable  upon  pro- 
bates or  letters  of  administration  granted  on  and  after 
the  1st  day  of  June,  1881  ;  and  on  and  after  that  day 
there  shall,  save  as  is  thereinafter  expressly  provided, 
be  charged  and  paid  on  the  affidavit  to  be  required 
and  received  from  the  person  applying  for  the  probate 
or  letters  of  administration  the  stamp  duties  thereinafter 
specified.  These  duties  are  stated  in  the  note  (u).  The 
effect  of  this  enactment  is  that  probate  duty  is  now 
payable  in  respect  of  the  affidavit  made  for  the  purpose 
of  obtaining  a  grant  of  probate,  instead  of  upon  the 
probate  of  the  will  itself  And  by  the  same  Act  (x),  as 
respects  the  duties  imposed  on  affidavits  in  substitution 

(ti)  Where  the  estate  and  eft'ects  for  or 
in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to 
be  granted,  exclusive  of  what  the 
deceased  shall  have  been  possessed 
of  or  entitled  to  as  trustee,  and  not 
beneficially,  shall  be  above  the  value 
of  100?.,  and  not  above  the  value  of  Duty. 

500? At  the  rate   of  one  pound   for 

every  full  sum  of  50?.,  and  for 
any  fractional  part  of  50?.  over 
any  multiple  of  50?.  ; 
Where  such  estate  and  effects  shall  be 
above   the   value   of  500?.,  and  not 

above  the  value  of  1000? At   the   rate  of  one  pound  five 

shillings  for  every  full  sum  of 
50?.,    and   for   any  fractional 
part  of  50?.  over  any  multiple 
of  50?.  ; 
Where  such  estate  and  effects  shall  be 

above  the  value  of  1,000? At  the  rate  of  three  pounds  for 

every   full  sum  of   100?.,  and 
for  any  fractional  part  of  100?. 
over  any  multiple  of  100?. 
The   exception   referred   to   in  the  above  enactment  relates  to  the 
special  provisions  made  by  the  Act  (sects.  33 — 36)  for  obtaining  probate 
or  letters  of  administration  in  cases  where  the  whole  personal  estate 
and  effects  of  any  person  dying  on  or  after  the  1st  June,  1881  (inclusive 
of  property  by  law  made  such  personal  estate  and  efl'ects  for  the  pur- 
pose of  the  charge  of  duty,  and  any  personal  estate  and  effects  situate 
out   of  the    United   Kingdom),    without   any   <loduction  for  debts  or 
funeral  expenses,  shall  not  exceed  tbe  value  of  300'.     In  such  cases, 
where  tlie  estate  and  effects  exceed  the  value  of  100?.,  a  fixed  stamp 
duty  of  30s.,  and  no  more,  is  payable  on  tbe  affidavit,  if  application 
be  made  in  accordance  with  the  special  provisions  mentioned. 

(x)  Stat.   44  Vict.  c.  12,  s.  26,  sub-?.  3. 
W.P.P.  F  F 
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tor  the  duties  on  probates  or  letters  of  administration, 
the  several  provisions  now  in  force  in  relation  to  the 
last-mentioned  duties  shall,  so  far  as  the  same  are  con- 
sistent with  the  provisions  of  this  Act,  be  deemed  to  be 
applicable  to  the  said  duties  thereby  imposed ;  and  in 
the  application  thereof  a  probate  or  letters  of  adminis- 
tration having  thereon  such  a  certificate  as  is  men- 
tioned in  the  Act  shall  for  all  purposes  be  deemed  to 
have  been  duly  stamped  in  respect  of  the  value  stated 
in  the  certificate.  The  stamp  duties  imposed  by  the 
Act  of  1881  are  under  the  care  and  management  of 
the  Commissioners  of  Inland  Revenue,  to  whom  the 
affidavits  in  question  have  to  be  delivered  (2/).  And 
the  Act  provides  (s)  that  no  probate  or  letters  of  ad- 
ministration shall  be  granted  by  the  Court,  unless  the 
Certificate.  same  bear  a  certificate  in  writing  under  the  hand  of 
the  proper  officer  of  the  Court,  showing  that  the  affidavit 
for  the  Commissioners  of  Inland  Revenue  has  been 
delivered,  and  that  such  affidavit,  if  liable  to  stamp 
duty,  was  duly  stamped,  and  stating  the  amount  of 
the  gross  value  of  the  estate  and  effects  as  shown  by 
the  account. 

Formerly  those  effects  of  the  testator,  which  were 
situate  within  the  jurisdiction  of  the  spiritual  judge 
granting  probate,  were  alone  valued  for  the  purpose  of 
assessing  the  probate  duty  (a).  And  the  principle  still  re- 
mains, that  probate  or  administration  can  only  be  granted 
in  respect  of  effects  situate  within  the  jurisdiction  of  the 
Court  by  which  the  grant  is  made.  Accordingly,  in  order 
to  obtain  a  grant  of  probate  or  administration  from  the 
Probate  Division  of  the  High  Court  of  Justice  in  Eng- 
land, duty  is  payable  only  in  respect  of  effects  situate  in 
England,  unless  there  be  effects  of  the  testator  situate  in 
Ireland  or  Scotland,  and  it  be  desired  to  extend  the  effect 

{y)  Sects.  26,  29.  84  ;  A.-G.  v.  Boinvens,  '4  M.  &  W. 

(z)  Sect.  30,  171 

(a)  A.-G.v.  Eope,2C\.kYm. 
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of  the  grant  to  the  testator's  Irish  or  Scotch  effects  (b). 
For  by  statutes  of  the  present  reign  provision  is  made 
for  extending  to  Ireland  and  Scotland  the  effect  of  pro- 
bates and  letters  of  administration  granted  in  England  ; 
for  extending  to  England  and  Scotland  the  effect  of 
probates  and  letters  of  administration  granted  in  Ireland; 
and  for  extending  to  England  and  Ireland  the  effect  of 
confirmations,  as  they  are  called,  of  executors  in  Scot- 
land. In  order  to  obtain  such  an  extension  of  effect,  the 
probate,  lettei's  of  administration  or  confirmation  must 
be  produced  in  the  proper  Court  in  Ireland,  Scotland,  or 
England,  as  the  case  may  be,  and  duly  sealed  or  cer- 
tified (c).  And  if  a  person  domiciled  in  England  haS' 
died  possessed  of  personal  estate  situate  in  Scotland  or 
Ireland,  and  it  be  desired  to  obtain  in  England  a  grant 
of  probate  or  administration,  of  which  the  effect  may 
be  extended  to  Scotland  or  Ireland,  the  affidavit  required 
by  law  to  be  made  on  applying  for  probate  or  adminis- 
tration must  extend  to  and  include,  and  stamp  duty 
will  be  chargeable  in  respect  of  the  whole  of  the  personal 
and  moveable  effects  of  the  deceased  in  the  United 
Kingdom  and  the  value  thereof  (d). 

A  statute  of  the  present  reign  provides  that  all  Indian  Indian 
government  promissory  notes  and  certificates  issued  or  notes.""^^" 
stock  created  in  lieu  thereof,  being  assets  of  a  deceased 
person,  the  interest  whereon  shall  be  payable  in  London 
by  drafts  payable  in  India,  and  which  at  the  decease 
of  the  owner  thereof  shall  have  been  registered  in  the 
books  of  the  Secretary  of  State  in  Council  in  London,  or 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  or  shall  have  been  enfaced  in  India  for  the 
purpose  of  being  so  registered  before  the  decease  of  the 


{b)  See  the  sanae  cases  ;    stat.  ss.  94,  95  ;  21  &  22  Vict.  c.  56, 

20  &  21  Vict.  c.  77,  s.   4  ;  Fer-  ss.   12—15  ;  21  &  22  Vict.  c.  95, 

nandes'  Executors'  case,   L.  R.,  5  s.  29. 

Ch.   314,   317  ;    1    Wms.    Exors.  {d)  Stat.  21  &  22  Vict.  c.  56, 

pt.  1,  bk.  7,  pp.  617  c^sci?.,  7thed.  s.    15.      As   to  .ships  at  sea,  see 

(c)  Stats.  20  &  21  Vict.  c.  79,  .stat.  27  &  28  Vict.  c.  56,  s.  4. 
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o\viier  thereof,  and  all  Indian  government  promissor}' 
notes  issued  with  coupons  attached,  which,  under  such 
rcf^ulations  and  conditions  as  may  be  determined  from 
time  to  time  by  the  Secretary  of  State  in  Council,  shall 
be  so  registered,  and  all  certificates  issued  or  stock 
created  in  lieu  thereof,  shall  be  deemed  and  taken  to 
be  personal  estate  and  bona  notabilia  of  such  deceased 
person  in  England  ;  and  probate  or  letters  of  adminis- 
tration in  England,  or  confirmation  granted  in  Scotland 
and  scaled  with  the  seal  of  the  principal  court  of  pro- 
bate in  England,  shall  be  sufficient  to  constitute  the 
persons  therein  named  the  legal  personal  representatives 
of  the  deceased  with  respect  to  such  notes  and  money 
as  aforesaid  (e).  Probates  of  wills  operating  merely 
in  exercise  of  powers  of  appointment  over  property  of 
which  the  deceased  had  no  ownership,  were  formerly 
held  to  be  exempt  from  probate  duty  in  respect  of  the 
value  of  the  property  appointed  (/).  But  it  is  now" 
provided,  that  probate  duty  shall  be  paid  in  respect  of 
all  the  personal  or  moveable  estate  and  effects  which 
any  person  dying  after  the  3rd  of  April,  1860,  shall 
have  disposed  of  by  Avill  under  any  authority  enabling 
such  person  to  dispose  of  the  same  as  he  or  she  shall 
think  fit  (g).  The  distribution  of  the  effects  of  officers 
onVervicl?'"^^"^  soldiers  dying  on  service  is  provided  for  by  the 
Kegimental  Debts  Act,  1863  (h).  Exemptions  from 
probate  duty  have  been  made  by  Parliament  in  favour 
of  the  effects  of  common  seamen,  marines,  and  soldiers, 
who  may  be  slain  or  die  in  the  Queen's  service  (i).  And 
pay,  wages,  prize  money,  or  pensions  due  to  deceased 
naval  officers,  marines,  seamen,  and  others  employed  in 


Ptiwcis  of 
apitointincTit 


Probate  dutv 
now  payable 


Olticcrs  and 


Seamen,  &o. 


(e)  Stat.  23  Vict.  c.  5,  s.  1. 
As  to  bonds  and  specialties,  see 
Stat.  25  Vict.  c.  22,  s.  39. 

(/)  Piatt  V.  Eouth,  6  Mee.  & 
VTels.  756  ;  3  Beav.  257  ;  atiirraed 
in  the  House  of  Lords,  Brake  v. 
Attorney-General,  10  01.  &  Fin 
257. 


{q)  Stat.  23  Vict.  c.  15,  s.  4. 

{h)  Stat.  26  &  27  Vict.  c.  57, 
amended  by  ,stat.  44  &  45  Vict, 
c.  57,  s.  51  ;  and  see  the  Army 
Prize  (Shares  of  Deceased)  Act, 
1864,  Stat,  27  &  23  Vict.  c.  36. 

(i)  Stat.  55  Geo.  IIL  c.  184. 
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the  navy,  whose  whole  assets  shall  not  exceed  thirty- 
two  pounds,  are  allowed  to  be  paid  out  without  probate 
of  their  wills  (k).  And  the  exemptions  thus  made  have  Civil  service, 
recently  been  extended  to  all  persons  to  whom  any  sum 
of  money,  not  exceeding  one  hundred  pounds,  may  be 
payable  by  a  public  department  in  respect  of  civil  pay 
or  allowances,  or  annuities  granted  under  authority  of 
Parliament  (l).  And  in  the  case  of  any  civil  or  military 
allowances  chargeable  to  the  army  votes,  and  of  army 
prize  money,  the  existing  exemptions  are  extended  to 
the  sum  of  one  hundred  pounds  (m).  Probates  of  the  Seamen's 
wills  of  petty  officers  and  seamen  in  the  royal  navy  and  ^^^^^ 
of  marines  and  non-commissioned  officers  of  marines  are 
placed  by  Act  of  Parliament  under  the  care  of  an  officer 
called  the  Inspector  of  Seamen's  Wills,  and  are  subject 
to  special  regulations  made  to  prevent  frauds  on  persons 
proverbially  careless  and  liable  to  imposition  {n).  And 
with  respect  to  merchant  seamen,  the  Merchant  Ship- 
ping Act,  1854,  now  provides,  that  if  the  money  and 
effects  of  any  such  seamen  do  not  exceed  in  value  the 
sum  of  50^.,  probate  may  be  dispensed  with  at  the  dis- 
cretion of  the  Board  of  Trade  (o).  Before  the  1st  of 
June,  1881,  probate  duty  was  in  the  first  place  paid  on 
the  whole  value  of  the  personal  estate  of  the  testator 
without  allowing  for  his  debts ;  and  after  the  debts  had 
been  paid,  a  return  of  part  of  the  probate  duty  was 
made  according  to  the  value  to  which  the  estate  might 
have  been  reduced  by  the  payment  of  the  debts.  But,  Mortgage  ot 
from  and  after  the  1st  of  September,  1868,  where  ^^'''''^°^^'- 
leasehold  estates  were  the  sole  security  by  way  of  mort- 
gage, for  any  debts  due  from  the  deceased,  the  amount 


(k)  Stat.  4  &  5  Will.  IV.  c.  25.  stat.  2  &  3  Will.  IV.  c.  40,  ss.  12, 

s.  8.  13  ;  4  &  5  Will.  IV.  c.  25,  s.  8  ; 

(Z)  Stat.  31  &  32  Vict.  c.  90^  Williams   on   Executors,    pt.    1, 

s.  1.  bk.  4,  ch.  4  ;  bk.  5.  ch.  2,  s.  4. 

(m)  Sect.  2.  (o)  Stat.  17  &  18  Vict.  c.  104, 

{n)  Stat.  11  Geo.  IV.  &  1  Will.  s.  199. 
IV.  c.  20,  ss.  55 — 58,  amended  by 
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of  sucli  mortgage  debts  might  be  deducted  from  the 
vahic  of  the  said  leasehold  estate  Q9).  As  some  per- 
sons attempted  to  evade  probate  duty  by  means  of 
voluntary  bonds  to  take  effect  at  their  decease,  in  lieu 
of  legacies,  it  was  provided  that  no  return  of  probate 
Voluntary  duty"  liould  be  made  in  respect  of  any  voluntary  debt 
debt*.  jue  fi-oin  any  person  dying  after  the  28th  of  June,  1861, 

which  should  be  expressed  to  be  payable  on  the  death 
of  such  person,  or  payable  under  any  instrument  which 
should  not  have  been  bond  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  such  person  (q). 
The  duty  charged  upon  affidavits  made  to  obtain  a 
grant  of  probate  or  administration  (r)  is  now  payable 
only  in  respect  of  the  value  of  the  personal  estate  of 
the  deceased  after  deducting  the  amount  of  his  debts 
and  funeral  expenses.  For  the  Customs  and  Inland 
Revenue  Act,  1881  (s),  provides: — 

(By  sect.  28)  On  and  after  the  1st  day  of  June,  1881,  in  the 
case  of  a  person  dying  domiciled  in  any  part  of  the  United 
Kingdom,  it  shall  be  lawful  for  the  person  applying  for  the 
probate  or  letters  of  administration  in  England  or  Ireland,  to 
state  in  his  affidavit  the  fact  of  such  domicile,  and  to  deliver 
therewith  or  annex  thereto  a  schedule  of  the  debts  due  from  the 
deceased  to  persons  resident  in  the  United  Kingdom,  and  the 
funeral  expenses,  and  in  that  case,  for  the  purpose  of  the  charge 
of  duty  on  the  affidavit,  the  aggregate  amount  of  the  debts  and 
funeral  expenses  appearing  in  the  schedule  shall  be  deducted 
from  the  value  of  the  estate  and  effects  as  specified  in  the  account 
delivered  with  or  annexed  to  the  affidavit. 

Debts  to  be  deducted  under  the  power  hereby  given  shall  be 
debts  due  and  owing  from  the  deceased,  and  payable  by  law  out 
of  any  part  of  the  estate  and  effects  comprised  in  the  affidavit, 
and  are  not  to  include  voluntary  debts  expressed  to  be  payable 
on  the  death  of  the  deceased,  or  payable  under  any  instrument 
which  shall  not  have  been  bond  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  the  deceased,  or  debts 
in  respect  whereof  any  real  estate  may  be  primarily  liable,  or  a 


(p)  Stat.  31  &  32  Vict.  c.  124,       s.  3. 
s.  7.  (r)  Ante,  p.  433. 

{q)  Stat.  24  &  25  Vict.  c.  92,  (s)  Stat.  44  Vict.  c.  12. 


/ 
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reimbursement  may  be  capable  of  being  claimed  from  any  real 
estate  of  the  deceased,  or  from  any  other  estate  or  person  (t). 

Funeral  expenses  to  be  deducted  under  the  power  hereby 
given  shall  include  only  such  expenses  as  are  allowable  as 
reasonable  funeral  expenses  according  to  law. 

When  the  will  has  been  proved,  it  is  the  duty  of  the  raymcut  of 
executor  to  pay  the  testator's  funeral  (u)   and  testa-  !"Ya     ^t  r  ^ 
mentary  (x)   expenses  and  debts  out  of   the  personal  expenses  and 
estate,  to  which   such   executor   becomes   entitled   by 
virtue  of  his  office.     For  this  purpose  the  executor  has  Powers  of 
reposed  in  him  by  the  law  the  fullest  powers  of  disposi-  *'-"^<^c^tors. 
tion  over  the  personal  estate  of  the  deceased, ^whatever 
may  be  the  manner  in  which  it  has  been  bequeathed 
by  the  will  (y).     And  in  the  event  of  a  sale  of  any  such  Purchaser 
property  by  the  executor,  the  purchaser  is  not  bound  to  not^^ound^to 
inquire  whether  there  are  any  debts  remaining  unpaid ;  inquire  if 

f.        •      .1  1  e       •  J  .      J.1  X  xi  there  be  debts. 

tor,  in  the  absence  oi  evidence  to  the  contrary,  the  exe- 
cutor is  presumed  to  be  acting  in  the  proper  discharge 
of  his  office  (z).     Nor  is  the  purchaser  at  all  concerned  Nor  to  see  to 
with  the  application  which  the  executor  may  make  of  tion'^of^his 
the  purchase-money  ;  but  the  executor's  receipt  will  be  purchase- 
a  sufficient  discharge,  and  he  alone  will  be  responsible 
to  the  creditors  and  legatees  for  its  due  application  (a). 
The   proper   funeral    expenses    of    the    deceased    are  Priority  of 
payable  in  full  in  priority  to  any  debt,  duty  or  charge  pa^yments. 
whatever.     Subject  thereto,  the  testamentary  expenses, 
or    expense  of   obtaining  j^robate  of  the  will  and  ad- 
ministering  the   estate,    ought   to   be  paid  in  full  in 
priority  to  all  other  claims  (6).     The  estate  should  then 

(t)  See  Principles  of  the   Law  (y)  Ewer  v.  Corbet.  2  P.  Wms. 

of  Real  Property,  437—439,  13th  148  ;  Hussell  v.  Flaice,  18  Beav. 

ed.  ;  461—464,  14th  ed.  ;   519—  21. 

522,  15th  ed. ;  503—506,  16th  ed.  (3)  Nugent  v.   Giford,  1  Atk. 

{u)  See  2  Wms.  Exors.  pt.  3,  463  ;  Mliot  v.  Mcrriman,  2  Atk. 

bk.   2,  ch.   1,  s.   1  ;  ch.  2,  s.  1  ;  42. 

pt.  4,  bk.  2,  ch.  2,  s.  1,  pp.  968—  (a)   Whale  v.  Booth,  4  T.  Rep. 

972,  988,  1788—1791,  7th  ed.  625,  n.  ;  M'Leod  v.  Drummond, 

{x)  See  Sharp  v.  Lush,  10  Ch.  17  Ves.  154. 

D.  468;  Fenny  v.  Penny,  11  Ch,  {b)  2  Wm.s.  Exors.  pt.  3,  bk. 

D.  440.  2,  ch.  2,  s.  1,  pp.  988, 989,  7th  ed. 
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be  applied  in  satisfaction  of  the  debts  of  the  deceased. 
As  wc  have  seen,  under  the  Bankruptcy  Act,  1883  (c), 
the  estate  of  a  deceased  debtor,  which  is  insufficient  to 
pay  all  his  debts  in  full,  may,  at  the  instance  of  a 
creditor,  be  administered  in  bankruptcy  and  distributed 
according  to  the  law  of  bankruptcy.  In  such  a  case,  it 
appears  that  no  priority  will  be  given  to  any  debts  or 
claims,  other  than  debts  or  claims  to  which  priority 
is  expressly  given  by  the  Bankruptcy  Act,  1883  (cZ). 
But  that  Act  does  not  directly  abolish  the  priority 
previously  given  by  law  to  certain  debts  in  the  ad- 
ministration of  the  assets  of  a  deceased  person.  It 
appears  therefore  that,  subject  to  the  right  of  a  cre- 
ditor of  a  deceased  person  to  take  proceedings  to  have 
his  estate  administered  in  bankruptcy,  his  debts  are 
still  payable  by  his  executor  in  the  order  which  ob- 
tained before  the  Bankruptcy  Act,  1883,  took  effect  (e). 
Tower  of  This  order  is  stated  in  the  note  (/).  By  the  Con- 
executor  to  veyancing  and  Law  of  Property  Act,  1881  (g),  an 
positiou  for  executor  may  pay  or  allow  any  debt  or  claim  on  any 
' ' '  ■         evidence  that  he  thinks  sufficient.     And  an  executor 

(c)  Stat.   46  &  47  Vict.  c.  I>2,  428. 

s.  125  ;  ante,  pp.  146,  159,  239.  (e)  See  TZc  RadcUjffe,  7  Ch.  D. 

{d)  See  sects.  40,  125,  sub-ss.  733.     • 
6,  7;    ante,   pp.    159,    215,  240, 

(/)  1.  Crown  debts  ;  ante,  p.  140. 

2.  Debts  to  which  priority  is  given  by  particular  statutes  ;  see 
2  "Wms.  E.xors.  pt.  3,  bk.  2,  ch.  2,  s.  1,  pp.  993  ct  seq.,  7th  ed.  ; 
Seton  on  Decrees,  81 5,  4th  ed. 

3.  Registered  judgments  obtained  against  the  deceased ;  ante,  pp. 
145,  146,  and  cases  cited  in  notes  {n),  [r). 

4.  Judgments  obtained  against  the  executor,  -whether  registered  or 
unregistered  ;  ante,  j>p.  145,  146,  and  cases  cited  in  notes  {n),  {r)  ;  see 
Seton  on  Decrees,  816,  4th  ed. 

5.  Recognizances  and  statutes  ;  ante,  p.  150. 

6.  Other  debts  incurred  for  vahie,  whether  by  special  or  simple 
contracts,  including  judgments  obtained  against  the  deceased,  but  not 
duly  registered ;  ante,  pp.  145,  146,  and  cases  cited  in  notes  [n),  (/■), 
151,  152,  156  ;  see  Seton  on  Decrees,  816,  4th  ed. 

7.  Voluntary  bonds  and  covenants  ;  ante,  p.  156.  As  to  the  execu- 
tor s  right  of  retainer,  see  ante,  p.  427,  and  note  (s)  thereto. 

[q)  Stat.  44  &  45  Vict.  c.  41,       Conveyancing  Statutes,  191,  192, 
s.   37,  sub-s.  1  ;   as  to  the  effect       194. 
ot  this  enactment,  see  Williams's 


OF   A   WILL.  441 

may,  if  and  as  he  thinks  tit,  accept  any  composi- 
tion or  any  security,  real  or  personal,  for  any  debt  or 
for  any  property,  real  or  personal,  claimed,  and  may 
allow  any  time  for  payment  of  any  debt,  and  may 
compromise,  compound,  abandon,  submit  to  arbitration, 
or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whatever  relating  to  the  testator's  estate,  and  for  any  of 
those  purposes  may  enter  into,  give,  execute  and  do 
such  agreements,  instruments  of  composition  or  arrange- 
ment, releases,  and  other  things  as  to  him  seem  ex- 
pedient, without  being  responsible  for  any  loss  occa- 
sioned by  any  act  or  thing  so  done  by  him  in  good 
faith  (/i). 

Every  executor  is  entitled  to  obtain  the  assistance  of  Application 
the  Court  in  deciding  any  questions  which  may  arise  in 
the  course  of  the  proper  performance  of  his  duties  (i). 
And  the  costs  incurred  by  obtaining  the  assistance  of 
the  Court  in  the  administration  of  the  estate  are  con- 
sidered and  rank  as  testamentary  expenses  (k).  For-  By  suit, 
merly,  in  order  to  procui'e  this  assistance,  an  executor 
was  obliged  to  commence  a  suit  in  equity  and  obtain  a 
decree  for  the  general  administration  of  the  estate  under 
the  direction  of  the  Court  of  Chancery  (i5).  After  the 
Court  of  Chancery  had  jaronounced  such  a  decree,  it 
would  grant  an  injunction  to  restrain  a  creditor  of  the 
deceased  or  a  legatee  from  taking  any  further  pro- 
ceedings against  the  executor,  either  at  law  or  in  equity; 
on  the  gro'.md  that  the  continuance  of  any  such  pro- 
ceedings Avould  necessarily  be   prejudicial  to  the  just 

administration  of   the  assets  (m).     By  statutes  of  the  By  motion, 

petition,  or 
summons. 

(h)  Sect.    37,    sub-s.    2 ;   as   to  {I)   See    1    Van    Heythuyson's 

the  eflect  of  this  enactment,  Equity  Draftsman,  278,  320,  2nd. 
see  Williams's  Conveyancing  ed.  ;  1  Spence's  Equitable  Juris- 
Statutes,   192—194.  diction,  683. 

(z)  Jessel,    M.     R.,    Sharp    v.  (7n)  Drewry  v.  Tliacker,   3  S\v. 

Lush,  10  Ch.  D.  468,  470,  471.  529,  541,  544  ;  Clarke  v.  Earl  of 

[k)  Ibid.  ;  Fenny  y.  Penny,   11       Ormonde,     Jac.     108,    122 — 125; 
Ch.  .D.  440  ;  see  ante,  p.  439.  Gardner  v.  Garratt,  20  Beav.  469. 
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present  reign  the  executors  were  empowered  immedi- 
ately, or    at   any  time  after  probate,  to  apply  to  the 
Court  of  Chancery  for  an  order  to  be  made  upon  mo- 
tion or  petition  of  course,  or  by  the  judge  at  chambers,, 
referring  it  to  the  chief  clerk  of  the  judge  to  take  an 
account  of  the  debts  and  liabilities  affecting  the  per- 
sonal estate  of  the  deceased  and  to  report  thereon  ;  and 
after  any  such  order  should  have  been  made,  proceed- 
ings at  law  by  the  creditors  against  the  executors  might 
have  been  restrained  or  suspended  by  the  Court  until 
the  account  directed  by  such  order  should  have  been 
taken  (n).     As  we  have  seen  (o),  by  the  Judicature  Act 
of  1873,  the  jurisdiction  of  the  Court  of  Chancery  was 
transferred  to   the   High    Court    of  Justice,  and  the 
administration  of  the  estates  of  deceased  persons  was 
No  cause  to     assigned  to  the  Chancery  Division.     It  is  enacted  in 
by  injunction.  ^^^  same  Act  (p)  that  no  cause  or  proceeding  at  any 
time  pending  in  the  High  Court  of  Justice,  or  before 
the  Court  of  Appeal,  shall  be  restrained  by  prohibition 
or  injunction  ;  but  every  matter  of  equity,  on  which  an 
injunction  against  the  prosecution  of  any  cause  or  pro- 
ceeding might  have  been  obtained,  if  the  Act  had  not 
passed,  either  unconditionally  or  on  any  terms  or  condi- 
tions, may  be  relied  on  by  way  of  defence  thereto  :  pro- 
vided always,  that  nothing  in  the  Act  contained  shall 
disable  either  of  the  said  Courts  from  directing  a  stay 
of  proceedings  in  any  cause  or  matter  pending  before  it, 
if  it  shall  think  fit ;  and  any  person,  whether  a  party  or 
not  to  any  such  cause  or  matter,  who  would  have  been 
entitled,  if  the  Act  had  not  passed,  to   apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who  may 
be  entitled  to  enforce  by  attachment  or  otherwise  any 

See    Mitford    on   Pleading,    168,  repealed  by  stat.  46  &  47  Vict. 

4th  ed.  ;    2  Wms.    Exors.    1914,  c.  49. 

IIWV'}  ?^,-  '  ?'^*°°  ""^  Decrees,  (o)  Ante,  pp.  91,  92. 

.325,  326,  4th  ed.  (^)  stat.  36  &  37  Vict.  c.  66, 

.  S  ^T.-  If  .f-  ^^  ^^'=*-  '■  35'       «•  24   sub-s.  (5). 
s.  19  ;  23  &  24  Vict.  c.  38,  s.  14  ; 
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judgment,  decree,  order  or  rule,  contrary  to  which  all 

or  any  part  of  the  proceedings  in  such  cause  or  matter 

may  have  been  taken,  shall  be  at  liberty  to  apply  to  the 

said  Courts  respectively,  by  motion  or  in  a  summary  way, 

for  a  stay  of  proceedings  in  such  cause  or  matter,  either 

generally  or  so  far  as  may  be  necessary  for  the  purposes 

of  justice  ;  and  the  Court  shall  thereupon  make  such 

order  as  shall  be  iust.    The  Rules  of  the  Supreme  Court,  Transfer 

after  adminis- 
1883,  provide  : —  tration  order. 

(By  Order  XLIX.  rule  5)  When  an  order  has  been  made  by 
any  judge  of  the  Chancery  Division  for  the  administration  of  the 
assets  of  any  testator  or  intestate,  the  judge,  in  whose  Court 
such  administration  shall  be  pending,  shall  have  power,  without 
further  consent,  to  order  the  transfer  to  such  judge  of  any  cause 
or  matter  pending  in  any  other  Com't  or  Division  brought  or 
continued  by  or  against  the  executors  or  administrators  of  the 
testator  or  intestate  whose  assets  are  being  so  administered  (q). 

(By  Order  LV.  rule  3)  The  executors  or  administrators  of  a  Originating 

deceased  person,  or  any  of  them,  and  any  person  claiming  to  be  summons  to 

interested  in  the  relief  sought  as  creditor,  devisee,  legatee,  next  ^-^^^^^^  ^j^g' 

of  kin,  or  heir-at-law  or  customary  heir  of  a  deceased  person,  Court  on 

or   as   claiming   by  assignment  or   otherwise   under   any  such  certain  ques- 

creditor  or  other  person  as  aforesaid,  may  t££ke  out,  as  of  course,  ^i°"^'  ^\  ^^^^^ 

...  ,  1  1     •     .1        1        1  r        •    J       foradmmis- 

an  origniatmg  summons  returnable  m  the  chambers  oi  a  judge  ^j.^^tion. 

of  the  Chancery  Division,  for  such  relief  of  the  nature  or  kind 
following,  as  may  by  the  summons  be  specified  and  as  the  cir- 
cumstances may  require  (that  is  to  say),  the  determination, 
without  an  administration  of  the  estate,  of  any  of  the  following 
questions  or  matters  : — 

(a.)  Any  question  affecting  the  rights  or  interests  of  the 
person  claiming  to  be  a  creditor,  devisee,  legatee,  next  of  kin  or 
heir-at-law  : 

(b.)  The  ascertainment  of  any  class  of  creditors,  legatees, 
devisees,  next  of  kin,  or  others  : 

(c. )  The  furnishing  of  any  particular  accounts  by  the  executors 
or  administrators,  and  the  vouching  (when  necessary)  of  such 
accounts  : 

(d.)  The  payment  into  Court  of  any  money  in  the  hands  of  the 
executors  or  administrators  : 

{q)  As  to  the  obtaining  by  an       Daniell's  Chancery  Practice,  1943 
executor  of  the  stay  or  transfer       et  seq. ,  6th  ed. 
of  proceedings  against  him,   see 
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legacies. 

Executor's 
year. 


Iiiterost  on 
It'jraoies. 


l-egacy  by 
parent. 


Liability  of 
I'xecutor. 


(c.)  Directing  tho  executors  or  administrators  to  do  or  abstain 
from  doing  any  particular  act  in  their  character  as  such  executors 
(If  administrators  : 

(f.)  The  ajiproval  of  any  sale,  purchase,  compromise  or  other 
transaction  : 

(g.)  The  determination  of  any  question  arising  in  the  adminis- 
tration of  the  estate. 

(By  Rule  4)  Any  of  the  persons  named  in  the  last  preceding 
rule  may  in  like  manner  apply  for  and  obtain  an  order  for  the 
administration  of  the  personal  estate  of  the  deceased,  or  of  his 
real  estate. 

(Rule  10)  It  shall  not  be  obligatory  on  the  Court  or  a  judge 
to  pronounce  or  make  a  judgment  or  order,  whether  on  summons 
or  otherwise,  for  the  administration  of  the  estate  of  any  deceased 
l)erson,  if  the  questions  between  the  parties  can  be  properly 
determined  without  such  judgment  or  order  (r). 

When  the  debts  have  been  paid,  the  legacies  left  by 
the  testator  are  then  to  be  discharged.  In  order  to  give 
the  executor  sufficient  time  to  inform  himself  of  the  state 
of  the  assets  and  to  pay  the  debts  of  the  deceased,  he  is 
allowed  a  twelvemonth  from  the  date  of  the  death  of  the 
testator  before  he  is  bound  to  pay  legacies  (s).  From 
this  time  all  such  general  legacies  as  remain  unpaid 
carry  interest,  at  the  rate  of  four  per  cent,  per  annum  {t). 
But  if  the  legacy  be  given  by  a  parent,  or  by  a  person 
in  loco  iMrentis,  to  a  legatee  under  the  age  of  twenty-one 
years,  interest  is  given  from  the  death  of  the  testator  for 
the  maintenance  of  the  legatee,  in  the  absence  of  any 
other  provision  for  that  purpose  (it).  Notwithstanding 
the  lapse  of  a  year  from  the  testator's  death,  the  execu- 
tor, however,  is  still  liable  to  any  creditor  of  the  deceased 
to  the  amount  of  the  assets  which  have  come  to  the  exe- 
cutor's hands  {x)\  and  if  he  should  have  paid  any  legacies 
in  ignorance  of  the  claims   of   the  creditor,  his  only 


(r)  See  Re  Wilson,  28  Ch.  D. 
457  ;  Re  Blake,  29  Ch.  D.  913. 

(s)  Wood  V.  Peiioyre,  13  Yes. 
333 ;  Benson  v.  Maude,  6  Madd. 
15. 

{t)  Wood  V.  Fenoyre,  ubi  sup. 

(u)  Harvey    v.    Harvey,    2   P. 


Wms.  21  ;  Williams  on  Executors, 
pt.  3,  bk.  3,  c.  4,  s.  6. 

{x)  Norman  v.  Baldry,  6  Sira. 
621 ;  Knatchbull  v.  Fearnhead,  3 
My.  &  Cr.  122  ;  Hill  v.  Gamine, 
1  Beav.  540. 
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remedy  is  to  apply  to  the  legatees  to  refund  their  lega- 
cies, which  they  will  be  bound  to  do,  in  order  to  satisfy 
the  debt  (7/).  From  this  liability  to  creditors,  an  executor 
could  not  until  recently  have  been  discharged,  unless  he 
threw  the  property  into  Chancery,  in  which  case  the 
Court  undertook  the  administration,  and  the  executor 
was  consequently  exonerated  from  all  risk  (z).  But  Protection  to 
a  statute  of  the  year  1859  exonerates  an  executor 
from  all  liability  to  the  rents  and  covenants  of  any 
leasehold  or  other  property  liable  to  rents  or  cove- 
nants after  an  assignment  made  by  him  to  a  pur- 
chaser, provided  he  shall  have  set  apart  a  sufficient 
fund  to  answer  any  future  claim  in  respect  of  any 
fixed  and  ascertained  sum  agreed  by  the  lessee  or 
grantee  to  be  laid  out  on  the  property  (a).  And  by  the 
same  Act,  where  an  executor  shall  have  given  the  like 
notices  as  would  have  been  given  by  the  Court  of  Chan- 
cery, in  an  administration  suit,  for  creditors  and  others 
to  send  in  their  claims  against  the  estate  of  the  testator, 
the  executor  may  distribute  the  assets  amongst  the 
parties  entitled  thereto,  without  liability  to  any  person 
of  whose  claim  he  shall  not  have  had  notice  at  the 
time  of  distribution  (6),  The  executor  is  of  course  Not  lialile 
not  answerable  to  the  testator's  creditors  beyond  the  ^^°"'l  <■ 
amount  of  assets  which  have  come  to  his  hands  (c),  assets. 
unless  he  should  for  sufficient  consideration  give  a 
written  promise  to  pay  personally  (c?),  or  should  do 
any   act   amounting    to    an    admission    that    he   has 

(?/)  March  v.  Hussell,  3  My.  &  Law  Rep.  3  Eq.  368  ;   36  L.  J., 

Cr.'  31.     See   Blake  v.    Gale,   32  N.    S.,    Chan.    137.      As  to  the 

Ch.  D.  571.  notices,  which  ouglit  to  be  given, 

(-)  3  Myl.  &  Cr.  126.  see  Wood  v.   IVeiqhtman,   L.   R.,    ■ 

(a)  Stat.   22  &  23  Vict.  c.  35,  13  Eq.   434  ;  Newton   v.   Sherni, 

ss.  27,  28.     This  Act  extends  to  1  C.  P.  D.  246. 
leases    made    before    it    passed;  (c)  Bac.    Abr.    tit.    Executors 

Smith  V.  Smith,  1  Drew.  &  Smale,  (P.),  1. 

684  ;  Re  Green,  2  De  Gex,    F.  k  [d)  Stat.  29  Car.  II.  c.  3,  s.  4  ; 

J.  121.  ante,  p.  Ill  ;  1  AVms.  Saund.  210, 

(h)  Stat.  22  &  23  Vict.  c.   35,  n.  (1)  ;  211,  n.  (2). 
s.  29  ;  Clegg  v.  Rowland,  V.-C.  AL 
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assets  of  the  testator  sufficient  for  the  payment  of  the 
debts  ((')• 

l...j,'acy  .luty.  On  tlic  payment  or  delivery  of  any  legacy,  whether 
payable  out  of  the  estate  of  the  testator,  real  or  personal, 
or  out  of  any  real  or  personal  estate  over  which  he  had  a 
power  of  appointment  (/),  a  receipt  must  be  given  by 
the  legatee,  which  is  chargeable  with  a  duty,  called  the 
legacy  duty,  on  the  amount  or  value  of  the  legacy  (g). 
Exemption.  But  no  sum  of  money,  which  by  any  marriage  settle- 
ment is  subjected  to  any  limited  power  of  appointment 
to  or  for  the  benefit  of  any  person  or  persons  therein 
specially  named  or  described  as  the  object  or  objects  of 
such  power,  or  to  or  for  the  benefit  of  the  issue  of  any 
such  person  or  persons,  is  liable  to  legacy  duty  under 
the  will  in  which  such  sum  is  appointed  or  apportioned 
X..  legacy  in  exercise  of  such  limited  power  (h).  And  it  is  now 
ihole^^r"  provided  that  where  the  value  of  the  whole  of  the  per- 
sonal estate  sonal  estate  of  any  person  dying  after  the  24th  of 
March,  1880,  does  not  amount  to  the  sum  of  1001.,  no 
legacy  duty  shall  be  charged  in  respect  thereof  or  of 
any  portion  thereof  (i).  And  in  cases  where  a  fixed 
stamp  duty  of  30s.  is  paid  on  the  affidavit  made  for 
obtaining  probate  under  the  Customs  and  Inland  Re- 
venue Act,  1881  {k),  it  is  provided  (i)  that  the  payment 
of  the  sum  of  SOx.  for  the  fixed  duty  on  the  affidavit  in 
conformity  with  this  Act  shall  be  deemed  to  be  in  full 
satisfaction  of  any  claim  to  legacy  or  succession  duty  in 
respect  of  the  estate  or  effects  to  which  such  affidavit 
relates.  By  the  same  Act  (m)  legacy  duty  was  imposed 
on  legacies  of  an  amount  or  value  of  less  than  201., 
which  had  previously  been  exempt  from  legacy  duty  (n). 

(e)  HorsJaj  v.  Chaloner,  2  Ves.  [h)   Stat.  8  &  9  Vict.  o.  76,  s.  4. 

sen.  83.  (,)   Stat.  43  Vict.  c.  14,  .s.  13. 

(/)  Stat.  8  &  9  Vict.  c.  76,  s.  4  ;  {k)  Stat  44  Vict.  c.  12,  ss.  33— 

Attorney-General    v.   Marquis  of  35  ;  ante,  p.  433  and  note  {u). 

Hertford,  3  Ex.  Rep.  670.  {I)  Sect.  36. 

(g)  Stat.   36  Geo.    III.   c,  52,  [m)  Sect.  42. 

s-  27.  («)  See  stat.  55  Geo.  III.  c.  184. 
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The  duties  now  payable  on  legacies  are  defined  by  Residuary 
stat.  55  Geo.  III.  c.  184  (o),  which  imposes  the  same  ^l"'''^ ''• 
duties  upon  bequests  of  the  residue,  or  any  share  of  the 
residue,  of  a  testator's  personal  or  moveable  estate,  or 
of  moneys  to  arise  from  the  sale,  mortgage  or  other 
disposition  of  any  real  or  heritable  estate  directed  to  be 
sold,  mortgaged  or  otherwise  disposed  of  by  any  will 
or  testamentary  instrument  ( 2^).  The  amount  of  legacy  Amount  of 
duty  varies  according  to  the  degree  of  relationship  which  "^•^' 
the  legatee  bore  to  the  deceased.  Where  the  legacy 
is  to  a  child  or  lineal  descendant,  or  to  the  father  or 
mother  or  any  lineal  ancestor  of  the  deceased,  the  duty 
charged  is  one  per  cent.  But  it  is  provided  in  the 
Customs  and  Inland  Revenue  Act,  1881  {q),  that,  in 
respect  of  any  legacy,  residue  or  share  of  residue  pay- 
able out  of,  or  consisting  of  any  estate  or  effects  accord- 
ing to  the  value  whereof  duty  shall  have  been  paid  on 
the  affidavit  in  conformity  with  this  Act  (?■),  the  duty 
at  the  rate  of  11.  per  cent,  imposed  by  stat.  55  Geo,  III. 
c.  184,  shall  not  be  payable.  So  that  in  such  cases  no 
legacy  duty  is  now  payable  in  respect  of  a  bequest  to  a 
child,  parent  or  lineal  descendant  or  ancestor.  If  the 
legacy  be  given  to  a  brother  or  sister,  or  any  descendant 
of  a  brother  or  sister,  the  duty  is  three  per  cent.  If  to  a 
brother  or  sister  of  the  father  or  mother  of  the  deceased, 
or  any  descendant  of  such  brother  or  sister,  five  per  cent. 
If  to  a  brother  or  sister  of  a  grandfather  or  grandmother 
of  the  deceased,  or  any  descendant  of  such  brother  or 
sister,  six  per  cent.  And  if  the  legacy  be  to  any  per- 
son in  any  other  degree  of  collateral  consanguinity  to 
the  deceased,  or  to  any  stranger  in  blood,  the  duty  is 
ten  per  cent.  (.s).  But  where  any  person  chargeable 
with  legacy  duty  shall  have  been  married  to  any  wife 

(o)  See  sect.   2   and   Schedule,  {q)  Stat.  44  Vict.  c.  12. 

Part  in.  (r)  Ante,  p.  433. 

ip)  See  2  Wms.  Exors.  1628—  (s)  Stat.  55  Geo.  Ill   c   184 
1631,  7th  ed. 
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or  Inisband  of  nearer  consanguinity  than  himself  or 
herself  to  the  deceased,  the  same  rate  of  duty  only  is 
payable  as  such  his  or  her  wife  or  husband  would 
have  been  chargeable  with  if  she  or  he  had  taken 
the  same  (0-  And  the  husband  or  wife  of  the  de- 
ceased are  exempt  from  all  legacy  duty,  and  so  also 
l..«.sel...M  are  the  royal  family.  By  the  Succession  Duty  Act, 
l)iupert.v.  1853,  leasehold  property,  although  personal  estate,  is 
exempted  from  legacy  duty,  and  is  charged  in  lieu 
thereof  with  a  succession  duty,  calculated  upon  the 
same  principles  as  the  duty  on  real  property  (u). 

I^-n.y  to  If  a  legacy  be  given  to  an  infant,  or  to  a  person  ab- 

infiint  or         ^^^^  bcvond  the  seas,  the  only  way  in  which  the  executor 
jKTson  beyond  ■'  .  .    , 

seas.  can  obtain  a  proper  discharge  for  such  legacy  is  by  pay- 

ment of  it,  after  deducting  the  legacy  duty,  into  the 
Bank  of  England,  with  the  privity  of  the  paymaster- 
creneral  (x),  to  be  placed  to  the  account  of  the  person 
for  whose  benefit  the  same  shall  be  so  paid.  The  money 
is  then  laid  out  by  the  paymaster-general  in  the  pur- 
chase of  Consols,  which,  with  the  dividends  thereon,  are 
afterwards  transferred  and  paid  to  the  person  entitled, 
or  otherwise  applied  for  his  benefit,  on  application  to 
the  Chancery  Division  of  the  High  Court  of  Justice  by 
petition  or  motion  in  a  summary  way  (y).  Such  appli- 
cations may  be  made  by  summons  and  disposed  of  in 
chambers  in  all  cases  where  the  money  or  securities  in 
Court  do  not  exceed  1,000^.  or  1,000^.  nominal  value  (z). 
Legacy  duty  The  legacy  duty  on  annuities  for  lives  is  fixed  by  tables 
.given  in  the  Succession  Duty  Act,  and  is  payable  by 
four  equal  payments,  to  be  made  successively  on  com- 

{t)  Stat.   16  &  17  Vict.  c.   51,  44  ;  46  &  47  Vict.  c.  29. 

s.  11.  {v)  Stat.    36    Geo.    IIL   c.    52, 

(u)  Stat.  16  &  17  Vict.  c.   51,  s.  32  ;  Hx parte  Bennett,  V.-G.  K. 

ss.  1,  19,  21.     See  Principles   of  B.,  15  Jur.  213. 

the  Law  of  Real  Property,  288,  (;)  Rules  of  the  Supreme  Court 

13th  ed.  ;   300,    14th   ed.  ;    335,  1883,  Ord.  LV.  r.  2  (4);  see  Ord. 

15th  ed.  ;  32.^  16th  ed.  LIV.  rr.  1,  2. 

(x)  See  stats.  35  &  36  Vict.  c. 
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plcting  oacli  of  the  first  foui-  years'  payments  of  the 

annuity  (a).     It  is  now  provided  that  when  an  executor,  Discharge  of 

a(hninistrator,  or   trustee  shall   have   given   notice  in  ivom  riai'm ' ' 

writing  to  the  Commissioners  of  Inland    Revenue  for  to  duty  on 

,    .  .  ,  .  ui.stni)Ution 

any  claim  to  legacy  duty  or  succession  duty  in  respect  of  fund. 

of  any  fund  in  his  hands  which  ho  intends  to  distribute, 
and  shall  have  delivered  to  the  Commissioners  all  par- 
ticulars which  they  may  require  in  order  to  ascertain 
the  existence  and  extent  of  any  such  claim,  lie  shall  be 
at  liberty  to  distribute  the  fund  amongst  the  parties 
entitled  thereto,  after  satisfaction  of  any  claims  to  duty 
made  by  the  Commissioners,  and  shall  be  entitled  to 
receive  from  them  a  certificate  discharging  him  from 
his  liability  to  any  duty  in  respect  of  the  fund.  But 
such  certificate  shall  not  in  any  way  atfect  the  liability 
of  any  person  other  than  the  person  in  whose  favour  it 
is  expressed  to  be  given  (6). 

A   legacy  may  be  either   specific,  demonstrative,  or  Specific 
general.      A  specific  legacy  is  a  bequest  of  a  specific  ^S'^^J'* 
part  of  the  testator's  personal  estate.     Thus  a  bequest 
of  "  the  service  of  plate,  which  was  presented  to  me  on 
such   an  occasion,"  is  specific,  and  so  also  is  a  bequest  of 
"  1001.  Consols,  now  standing  in  ray  name  at  the  Bank  of 
England"  (c),  or  of  "  100/.  Consols,  part  of  my  stock"  (d). 
A  specific  legacy  must  be  paid  or  retained  by  the  exe-  Entitled  to 
cutor  in  preference  to  those  which  are  general,  and  must  ri'^f^-'icuce. 
not  be  sold  for  the  payment  of  debts  until  the  general 
assets  of  the  testator  are  exhausted  (e).     It  is,  however,  Ademption. 
liable  to  aJemption  by  the  act  of  the  testator  in  his  life- 
time.    Thus,  in  the  instances  given  above,  if  the  testator 
should  part  with  the  plate,  or  sell  the  stock  in  his  life- 

(a)  Stats.  16  &  17  Vict.  c.  51,  UcwortJi  v.   Greaves,  4  M.  &  Cr. 
s.  31  ;  36  Geo.  IIL  c.  52,  s.  8.  35  ;  Bothamby  v.  Shcrson,  L.  li., 

(b)  Stat.  43  Vict.  c.  14,  s.  12.  20  Eq.  304. 

(c)  Roper   on    Lef,'a(des,    c.    3  ;  (e)  Brown  v.  Allen,  1  Vern.  31  ; 
Gordon  v.  Duff,  28  Beav.  519.  Hinton  v.  Pinke,  1  P.  Wnis.  539  ; 

{d)  KirlnjY.  Potter,  A.Yes,.lnQti;       tSlecch  y.  Tliorington,  2  Ves.  sen. 
Hayes y.  Hayes,  1  Keen,  97  ;  Shut-       500. 
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Demonstra- 
tive Ic^jacy. 


General 
lesacv. 


time,  the  legacy  will  be  adeemed,  and  the  legatee  will 
lose  all  benefit  (/).  A  demonstrative  legacy  is  a  gift  by 
will  of  a  certain  sum  directed  to  be  paid  out  of  a  specific 
fund.  'J'hus,  "  I  bequeath  to  A.  B.  the  sum  of  501.  ster- 
liuff,  to  be  paid  out  of  the  sum  of  100/.  Consols  now 
standing  in  my  name  at  the  Bank  of  England,"  is  a 
demonstrative  legacy.  Such  a  legacy  is  not  liable  to 
ademption  by  the  act  of  the  testator  in  his  lifetime  ;  for 
it  is  considered  to  be  the  testator's  intention  that  the 
legatee  should  at  all  events  have  the  legacy ;  but  that  it 
should,  if  possible,  be  paid  out  of  the  fund  he  has  pointed 
out.  If,  therefore,  the  testator  in  this  case  should  sell  the 
lOOl.  Consols  in  his  lifetime,  the  oOl.  will  still  be  payable 
to  the  legatee  out  of  the  general  assets  (g).  A  demon- 
strative legacy  is  accordingly  more  beneficial  to  the 
legatee  than  a  specific  legacy.  And  it  is  also  more 
beneficial  than  a  legacy  which  is  merely  genertil ;  for 
being  payable  out  of  a  specific  fund,  it  is  not,  while  that 
fund  exists,  liable  to  abatement  Avith  the  general  lega- 
cies  (It).  A  general  legacy  is  one  payable  only  out  of  the 
general  assets  of  the  testator,  and  is  liable  to  abatement 
in  case  of  a  deficiency  of  such  assets  to  pay  the  testator's 
debts  and  other  legacies.  A  bequest  to  A.  of  lOOL  ster- 
ling is  a  general  legacy;  so  is  a  bequest  of  100/.  Consols, 
without  referring  to  any  particular  stock  to  which  the 
testator  may  be  entitled  (i).  A  bequest  of  a  mourning 
ring,  of  the  value  of  10/.,  is  also  a  general  legacy,  no 
specific  ring  of  the  testator's  being  referred  to  (k).  In 
the  two  last  cases,  the  executor  would  be  bound  to  set 
apart  or  buy  the  stock,  or  purchase  the  ring,  for  the 
legatee  out  of  the  general  assets  of  the  testator,  sup- 


(/)  Ashhurncr  v.  M'Guirc,  2 
Bro.  C.  C.  108  ;  Harrison  v.  Jack- 
son,  L.  R.,  7  Ch.  D.  339. 

((j)  Roberts  V.  Pocock,  4  Ves. 
150  ;  Attwatcr  v.  Atticatcr,  18 
Beav.  330. 

(//)  Adon   V.    Adon,    1   Mcriv. 


178  ;  Livcsayv.  Hcd/crn,  2  Y.  &. 
C.  90. 

( (■)  Wilson  V.  Brownsmith, .  9 
Ves.  180.  See,  however,  Towns- 
end  V.  Martin,  7  Hare,  471. 

(k)  1  Koper  ou  Legacies,  c.  3, 
s.  2. 
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posing  them  sufficient  for  the  purpose  ;  and  should  there 
be  a  deficiency,  the  amount  of  the  stock,  or  the  vahie  of 
the  ring  to  be  purchased,  would  abate  proportionably. 
If,  however,  any  legacy  should  be  given  for  a  valuable  Legacy  for 
consideration,  it  will  not  be  liable  to  abatement  with  the  skieratiou. 
other  general  legacies.     An  example  of  this  exception  Dower, 
to  the  usual  rule  occurs  in  the  case  of  legacies  given  by 
husbands  to  their  wives  in  consideration  of  their  releas- 
ing their  dower  (/).    And  by  the  Act  for  the  Amendment 
of  the  Law  relating  to  Dower  (m),  it  is  provided  {71),  that 
nothing  therein  contained  shall  interfere  with  any  rule 
of  equity  or  of  any  ecclesiastical  Court,  by  which  legacies 
bequeathed  to  widows  in  satisfaction  of  dower  are  en- 
titled to  priority  over  other  legacies. 

When  a  legacy  is  bequeathed   by  a  testator  to  his  Satisfaction 

creditor,  it  is  considered  to  be  a  satisfaction  of  the  debt,  ?'     .       -^ 

'  '  legacies. 

if  the  legacy  be  equal  to  or  greater  than  the  amount  of 
the  debt  (0).  But  if  it  be  less  than  the  debt  ( ■}))>  or  pay- 
able at  a  different  time  (q),  or  of  a  different  nature  from 
the  debt  {r),  or  if  the  debt  be  contracted  subsequently 
to  the  date  of  the  will  (s),  or  if  the  will  contain  an  ex- 
press direction  for  payment  of  debts  and  legacies  (^), 
the  legacy  will  not  be  a  satisfaction.  The  leaning  of 
the  Courts  is  against  the  doctrine  of  the  satisfaction  of 
debts  by  legacies,  a  doctrine  which  seems  to  have  been 
established    on    rather    questionable    grounds.     When, 


(0  Burrirhic  v.    Bradt/I,   1    P.  sen.  252. 

AVms.  127  ;  Norcutt  v.  Gordon,  14  {q)  Nicliolls  v.  Jiulson,  2  Atk. 

Sim.  258.  300  ;   Hales  v.  Darmll,  3  Beav. 

(m)  Stat.    3  &  4    "Will  IV.   c.  324. 

105.  (r)  AllcyiiY.  Allajn,  2Ves.  sen. 

(?i)    Sect.  12;  Roper  v.  IlojJer,  37;  Bartlett  v.  Gil  lard,   3  Russ. 

V.-C.  II.,  3  Oh.  D.  714.  149  ;  Fourdrin  v.  Gowdcy,  3  M.  & 

(o)  Fowler  X.  Fowler,  3  P.  Wms.  K.  383,  409. 

353  ;  Fourdrin  v.  Goicdey,  3  M.  &  (s)  Cranm€r\'i  case,  2  Salk.  508. 

K.  383,  409:    2  Roper  on  Lega-  [t)  Richardsonx.  Greese,  3  Atk. 

cies,  c.  17,  s.  1  ;  Edtaoiidsv.  Low,  65  ;  Ilassell  v.  Hawkins,  4  Drew. 

3  K.  &  J.  318.  4t)8. 


{p)  Graham  y.  Graham,  1  Ves. 
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of  portions. 


however,  a  sum  of  money  is  due  to  a  child  by  way  of 
portion,  the  inclinatioii  of  the  Courts  is  against  double 
portions  ;  and  a  legacy  to  such  a  child  is  accordingly 
regarded  as  a  satisfaction  of  the  portion,  either  in  part 
or  in  whole,  notwithstanding  such  legacy  may  be  less 
than  the  portion,  or  payable  at  a  different  period  (u). 
A  bequest  of  the  residue,  or  of  a  share  in  the  residue,  of 
the  testator's  estate,  will  also  be  considered  as  a  satis- 
faction 2'n-o  tanto{x).  The  presumption  of  satisfaction 
is  indeed  so  strong,  that  it  is  difficult  to  say  what  cir- 
cumstances of  variation  between  the  portion  and  the 
legacy  will  be  sufficient  to  entitle  the  child  to  both  (y). 
Parol  evidence  of  the  intention  of  the  testator  is,  how- 
ever, admissible  to  rebut  this  presumption  (z). 


Statute  of 
Mortmain. 


By  a  statute  of  George  the  Second,  commonly  called 
the  Mortmain  Act  (a),  no  hereditaments,  nor  any  money, 
stock  in  the  public  funds,  or  other  personal  estate  what- 
soever to  be  laid  out  in  the  purchase  of  hereditaments, 
can  be  conveyed  or  settled  for  any  charitable  uses  (with 
a  few  exceptions),  otherwise  than  by  deed,  with  certain 
formalities  mentioned  in  the  Act  (6).  And  all  gifts  of 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of 
any  charge  or  incumbrance  affecting  or  to  affect  any 
hereditaments,  or  of  any  personal  estate  to  be  laid  out 
in  the  purchase  of  any  hereditaments,  or  of  any  estate 
or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  the  same,  to  or  in  trust  for  any 


(u)  Hinchdiffc  v.  Hlnchdiffc,  3 
Vc's.  516  ;  Wcall  v.  like,  2  Kuss. 
&  Myl.  251. 

(;i')  Jlickman  v.  Morgan,  2  B.  C. 
C.  394  ;  i:arl  of  Glcngall  v.  Bar- 
nard, 1  Keen,  769  ;  affirmed,  2  H. 
of  L.  Cas.  131  ;  Bcckton  v.  Barton, 
27  Beav.  99,  106  ;  Montefiorc  v. 
Oacdalla,  1  De  Gex,  F.  &  J.  93  ; 
Coventry  v.  Chichester,  2  H.  &  JMill. 
149;  2  DeGcx,  J.  &  S.  436  ;  re- 
veLsed,  Law  Hep.,  2  H.  of  Lordi^, 


/]. 

iy)  See  Be  Tussaud's  Estate,  D 
Ch.  D.  363  ;  Montagu  v.  Earl  of 
tSandwich,  32  Ch.  D.  525. 

{z)  Re  Tussaud's  Estate,  9  Cli. 
D.  372-375. 

(a)  Stat.  9  Geo.  IL  c.  36,  s.  1. 

{h)  See  Princii)les  of  the  Law 
of  Real  Property,  p.  69,  13th  ed. ; 
71,  14th  ed.  ;  91,  15th  ed.  ;  88, 
16th  ed. 
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charitable  uses  whatsoever,  are  rendered  void  if  made 
in  any  other  form  than  by  the  Act  is  directed  (c).  This  Bequest  to 
has  been  very  strictly  construed,  and  has  been  held  to  '' 
prohibit  the  bequest  for  charitable  purposes  of  personal 
estate  in  any  degree  savouring,  as  it  is  said,  of  the 
realty.  Thus,  it  has  been  decided  that  money  secured 
•on  mortgage  of  real  estate  {d),  shares  in  a  canal  navi- 
gation (e),  and  leasehold  estates  (/),  cannot  bo  left  by 
will  for  any  charitable  purpose.  But  more  recently,  the 
«trictness  of  the  Courts  apjiears  to  have  relaxed  ;  and  it 
has  lately  been  held  that  money  secured  by  a  policy  of 
assurance,  although  the  company  may  invest  their  funds 
in  real  estates  {(f),  and  shares  in  a  banking  company 
authorized  to  invest  money  on  mortgage  of  real 
estates  {It),  or  in  a  mining  company  (?'),  or  in  a  land 
company  (/o),  are  not  within  the  statute.  So  it  has 
been  held  that  accrued  rents  of  real  estate  are  unaffected 
by  the  Act  {I).  And  railway  scrip  {m),  and  shares  in  gas 
companies  (y;),  docks,  railways,  and  canals  (o),  although 
such  shares  may  not  be  expressly  declared  by  the  Acts 
establishing  the  undertakings  to  be  personal  estate,  are 
now  held  to  be  unaffected  by  the  statute.  But  the  inte- 
rest of  a  member  of  an  ordinary  private  partnership  in 
real  estate,  part  of  the  assets  of  the  partnership,  has  been 


(c)  Stat.  9  Goo.  II.  c.  3G,  s.  3.  4  Eq.  272. 

(d)  Attorney- Gcneralw.Mfyrick,  {I)  Echcards  v.  Hall,  6  De  Gex 
^  A^es.  sen.  44.  See  Jte  Watts,  29  M.  &  G.  74  ;  Thomas  v.  Howell, 
Ch.  D.  947.  L.  R.,  18  Eq.  198. 

(c)  Hoicsc  V.  Cliapman,  4  Yes.  {m)  Ashtoii  v.  Lord  Langdalc, 

542.  ubi  supra. 

{f)  Attorncy-Gcncralx.  Graves,  (n)  Thomjison  v.   Thomijson,  1 

Amb.  155.  CoU.  381  ;  Sparling  v.  Parker,  9 

{g)  March  v.  Attorney-General,  Beav.  450. 

5  Beav.  433.  (o)  Uiltonv.  Giraud,  1  De  Gex 

[h)  Ashton  v.  Lord  LangdaJc,  4  &  Smale,  183  ;  SjKviing  v.  Parker, 

De  Gex  &  Smale,  402  ;  S.  C.  15  ubi  supra  ;   Walker  v.'  Milne,   11 

Jur.  808  ;  Myers  v.  Pcrigal,  2  De  Beav.  507  ;  Ashton  v.  Lord  Lang- 

Gex,  Mac.  &  Goi-d.  599.  dale,  ubi  supra;  Edirardsw.  Hall, 

(i)  Hayter  v.  Tucker,  4  Kay  &  C  De  Gex,  M.  &  G.  74  ;  Linley  v. 

J.  243.     See  Morris  v.  Glynn,  27  Taylor,  1  Giff.  67  ;  affirmed,  2  De 

Beav.  218.  Gex,  F.  &  J.  84. 

{k)  Entwistlc  v.    Davis,   L.    R. 
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licld  to  coinc  -witliJn  tlie  Avords  of  the  Act(p).  There 
have  been  conflicting  decisions  as  to  whether  debentures, 
by  Avhich  railways  and  other  undertakings,  with  their 
rates  and  tolls  are  mortgaged,  are  within  the  Mortmain 
Act  (q).  But  the  Court  of  Appeal  in  a  recent  case  (r) 
expressed  a  decided  opinion  that  a  debenture  issued  by 
a  railway  company  established  by  Act  of  Parliament 
was  not  within  the  statute,  on  the  gi'ound  that  it  had 
been  decided  that  such  a  security  did  not  pass  to  the 
holder  the  soil  of  any  lands  held  by  the  company,  or  a 
right  to  take  such  lands  or  to  interfere  in  the  manage- 
ment of  the  undertaking.  The  true  test  appears  to  be 
whether  the  charge  upon  the  undertaking  with  its  rates 
and  tolls  is  a  charge  upon  the  land  itself  held  for  the 
purposes  of  the  undertaking,  giving  the  holder  power  to 
resort  to  the  land  in  order  to  enforce  his  security,  or 
whether  it  is  a  mere  charge  upon  the  profits  of  the  un- 
dertaking (s).  With  regard  to  the  bequest  of  money  to 
be  laid  out  in  the  purchase  of  hereditaments,  it  has  been 
decided  that  a  bequest  of  money  to  be  laid  out  in  build- 
ing on  land  already  in  mortmain  is  good  (t)  ;  but  if  some 
land  already  in  mortmain  be  not  distinctly  referred  to, 
a  bequest  of  money  for  building  for  any  charitable  pur- 
pose will  be  void,  as  implying  a  direction  for  the  pur- 
chase of  land  on  which  to  build  (u).  And  it  has  also 
been  held  that  a  gift  is  void  which  tends  directly  to  bring 
fresh  lands  into  mortmain,  as  a  gift  of  money  to  a  charity 

{p)  Ashworth  V.  Munn,  15  Ch.  Ec  Harris,  15  Ch.  D.  561.     See 

D.  363.  also  Jcrvis  v.  Laiurencc,  22  Ch.  D. 

{q)   Walker  v.  Milne,  11  Beav.  202. 

507  ;  Ashton  v.  Lonl  Langdalc,  4  {t)  Gluhh   v.  Attorney -General, 

1)l'  G.  &  Sm.  402  ;  Holdsicorth  v.  Amb.  373  ;  C'hampneyv.  Davy,  11 

Davenimrt,  3  Ch.  D.  185  ;  Chandler  Ch.  D.  949. 

V.  Howell,  4  Ch.   D.   651  ;  In  re  (m)   Prilchard    v.    Arhouin,    3 

MitchclVs  Estate,  6   Ch.   D.  655.  Russ.  456  ;   8imtli  v.   Oliver,   11 

See  Be  Christmas,  33  Ch.  D.  332  Beav.    481  ;    In   re    Watmough's 

(bonds granted  by  Harbour  Com-  Trusts,  V.-C.  M.,    Law   Rep.,  8 

missioners  not  within  the  Act).  Eq.  272;  Pratt  v.  Harvey,  L.  R., 

(r)  Attree  v.  Havce,  9  Ch.   D.  12  Eq.  544;  In  re  Cox,  7  Ch.  D. 

337.  204. 

(s)  Attree  v.  HaM:e,  ubi   sv\p.  ; 
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Oil  condition  that  other  persons  provide  the  land  (x). 
This  however  has  been  overruled  {>/).  When  a  legacy  is 
plainly  devoted  to  charity,  and  is  clear  of  the  statute  of 
mortmain,  hut  cannot  or  cannot  immediately  be  devoted 
to  the  specific  charity  intended,  the  Court  will  give  effect 
to  it  cy-pres  or  as  nearly  as  possible  (5^).  And  if  the 
purchase  of  land  be  not  involved  in  the  gift,  there  is 
no  law  which  prevents  the  bequest  of  purely  personal 
proj)erty  to  any  amount  for  charitable  purposes.  A 
bequest  to  a  charity  ought,  therefore,  to  be  directed  to 
be  paid  out  of  such  part  of  the  testator's  personal  estate 
as  ho  may  lawfully  bequeath  for  such  a  purpose.  For 
if  this  precaution  should  be  neglected,  the  charitable 
legacies  will  fail  in  the  proportion  which  the  personal 
assets  savouring  of  the  realty  may  bear  to  those  which 
are  purely  personal  («). 

Other  bequests  which  require  some  care  are  those  to  Gifts  to  ille- 
illegitimate  children.  It  is  clear  that  a  bequest  to  the  ciiiidren. 
future  illegitimate  children  of  a  particular  man  is  void, 
as  the  Courts  cannot  enter  into  the  inquiry  which  Avould 
be  necessary  to  identify  such  children  (6).  A  child  prima 
facie  means  a  legitimate  child  ;  a  bastard  is  considered 
by  the  laws  as  nullius  filius.  Accordingly  an  illegiti- 
mate child  can  never  take  under  a  gift  to  children,  unless 
it  be  clear,  upon  the  terms  of  the  will,  or  according  to 
the  state  of  facts  at  the  making  of  it,  that  legitimate 


(,r)  Attorney-General  y.  Davics,  (a)  Attorney  -  General  v.    Tyn- 

9  Yes.    535  ;   iVather  v.  ;:^coit,   2  clall,  2  Eden,  207 ;  S.  C,  2  Amb. 

Keen,  172;   Tryc  v.  Corporation  of  614;  Hohsoii  v.  Blackburn,  1  Keen, 

Gloucester,  14  Beav.  173.  2T3; Philanthropic Hocictyv.Kem]), 

(y)  Philjmtt  \.  St.  Gcorrjc' s  Hos-  4  lieav.  581;  d.\\<\.  see  Robinson  \. 

pital,  6  H.  of  L.  Cas.  338.  Geldard,    3   Mac.    k   Gold.    735  ; 

(s)  Sinnett  v.  Herbert,   L.  11.,  Tempest  v.    Tcmjiest,    7  De  Gex, 

7  Ch.  232  ;  Chambcrlaync  v.  Broc-  ]\Lic.  &  Gord.  470  ;  Beaumont  v. 

Mt,  L.  R.,  8  Ch.  206;  Littledalc  Oliveira,    LL.  J.,    Law    Eep.,    4 

V.   Bickcrsteth,  V.-C.   H.,   24  W.  Chan.  309. 

K.  507;  1  Jarm.  "Wills,  243,  ciscr?.  {b)  Witkimon  v.  Ada-rn,  1  Yts. 

4th  ed.  it  Beanies,  466 
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chiUlrou  never  could  liave  taken  (c).  An  illegitimate 
child  may,  however,  take  under  any  gift  in  which  he 
is  sufficiently  identified  as  the  object  of  the  testator's 
l)Ounty.  Thus,  a  bequest  to  the  child  of  which  a  woman 
is  now  pregnant  is  good  (d).  And  if  illegitimate  chil- 
dren have  acquired  the  reputation  of  being  the  children 
of  the  testator  or  any  other  person,  and  it  appear  by 
necessary  implication  on  the  face  of  the  will  that  such 
persons  were  intended  in  a  bequest  to  children,  they  will 
be  entitled,  not  on  account  of  their  being  children,  but 
on  account  of  their  reputation  as  such  (e).  Under  such 
a  bequest,  it  has  been  held  that  an  illegitimate  child  eii 
ventre  sa  mere  at  the  date  of  the  will  (/),  although  not 
born  till  after  the  testator's  death  (g),  can  take,  as  well 
as  children  by  reputation  actually  born  at  the  date  of 
the  will.  And  it  would  seem  that  illegitimate  children, 
Avho  have  acquired  their  reputation  of  children  at  the 
date  of  the  testator's  death,  can  take  under  such  a  be- 
quest, although  begotten  after  the  date  of  the  will  (It). 
But  it  has  been  decided  that  an  illegitimate  child,  both 
beo-otten  and  born  after  the  death  of  the  testator,  cannot 
share  in  such  a  bequest,  because  to  hold  otherwise  would 
be  to  encourage  immorality  (/). 

Eights  of  After  payment  of  the  testator's  debts  and  legacies, 

le^ater"^         the  residue  of  his  personal  estate  must  be  paid  over  to 

(c)  CartwriffJit    v.    Fatvdry,    5  &  My.  336  ;  dferedith  v.  Farr,   2 

Ves.    530  ;    Godfrey    v.  Davis,  6  Yoii.  &  Coll.  525  ;  Crook  v.  Hill, 

Ves.  43  ;  Harris  v.  Lloyd,  1  T.  &  LL.J.,  Law  Rep.,  6  Ch.  Ap.  311  ; 

Ru.ss.  310 ;  Barjicy  v.  Mallard,  1  affirmed.  Hill  v.  Crook,  L.  R.,   6 

Russ.  &  jM.  581  ;  Dover  v.   Alex-  H.    of  L.    265  ;  Lcpine   v.    Bean, 

under,  2  Hare,  275  ;  Re  OverhiWs  M.   R.,    Law  Rep.,  10  Eq.   160  ; 

Trust,  1   Sra.  &  Giff.  362;  Paul  Re  Humphries,  Smith  \.  Millidge, 

V.  Children,  M.  E. ,  Law  Rep. ,  12  24  Ch.  D.  691 ;  Re  Br //on,  30  Ch.  D. 

Eq.  16  ;  Dori7iv.  Doriii,  L.  R.,  7  110  ;  Re Haseklinc,  31  Ch.  D.  511. 

H.  of  L.,  E.  &  L  568  ;  Ellis  v.  (/)  Occleston  v.   Fullalove,  L. 

Houstoun,    10   Ch.    D.    236;    Re  R.,  9  Ch.  147. 

Bolton,  31  Ch.  D.  542.  {g)  Crook  v.  Hill,  3  Ch.  D.  773. 

{d)  Gordon  v.  Gordon,  1  Meriv.  (/;)  Occleston  v.  Fullalove,   ubi 

141.  sup.  ;  but  see  Re  Bolton,  31  Ch. 

(c)  Wilkinson  Y.  Adam,  1  Yes.  D.  542. 

&  B.  422  ;  Gill  v.  Shelley,  2  Russ.  (/)  Crook  v.  Hill,  ubi  sup. 
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the  residuary  legatee,  if  any,   named  in  tlie  will.     A 

will  of  personal  estate  has  always  been  considered  as 

speaking  from  the  death  of  the  testator;  and  it  is  now 

exjiressly  enacted,  that  every  will  shall  be  construed, 

with  reference  to  the  real  and  personal  estate  comprised 

in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 

immediately  before  the  death  of  the  testator,  unless  a 

contrary  intention  shall  appear  by  the  will  (/l").     Hence, 

it  follows  that  all  personal  property  acquired  by  the 

testator  between  the  time  of  making  his  will  and  his 

decease  will  pass  under  it.     If  any  legacy  should  lapse  Lapse. 

by  the  death  of  the  legatee  in  the  testator's  lifetime,  or 

should  fail  from  being  contrary  to  law,  it  will  fall  into 

the  residue,  and  belong  to  the  residuary  legatee.     And 

a  legacy  will  lapse  by  the  death  of  the  legatee  in  the 

testator's  lifetime,  although  given   to    the  legatee,  his 

executors,    administrators,   and    assigns  (I)  ;    for    these 

words  are  merely  inserted  in  analogy  to  the  limitation 

of  real  estate  to  a  man  and  his  heirs.     If  a  bequest  be  Joiut  tenants. 

made  to  two  or  more  as  joint  tenants,  and  one  of  them 

die  in  the  lifetime  of  the  testator,  his  share  will  not 

lapse,  but  will  survive  to  the  others  (m).     But  if  the  Tenants  in 

bequest  be  to  two  or  more  in  common,  and  one  of  them  '^"""^  °' 

die  in  the  testator's  lifetime,  his  share  will  lapse  (n)  ; 

unless  the  bequest  be  made  to  a  class,  as  to  the  children  Bequest  to 

of  A.  in  equal  shares,  in  which  case  all  who  answer  that 

description  at  the  testator's  decease  (o),  and  also  (if  the 

period  of  distribution  be  postponed  by  the  will)  all  who 

come  into  being  before  such  period  {-p),  will  be  entitled 

to  divide  the  bequest  amongst  them.     It  is,  however,  Legacies  to 

provided  by  the  recent  Act  for  the  amendment  of  the  '^^  ^^"' 

{k)  Stat.  7  "Will.  IV.  &  1  Vict.  489  ;  Barhrr  v.  Barber,   3   My.  k 

c.  26,  s.  24.  Craig,   688  ;  JJain  v.  Lcschcr,  11 

(I)  Elliott  V.  Davenport,    1   V.  iSim.  397. 

Wnis.  83.  (o)    Viner  r.    Francin,    2  Co.x, 

(vi)  Morley  v.  Bird,  3  Yes.  628.  190 ;  2  Jarni.  Wills,  155,  4tlx  ed. ; 

631.  Lcc  V.  Pain,  4  Hare,  250. 

{n)  Bag^ccll  v.  Dry,  1  V.  Wins.  (^O  A>iio)i  v.  Ji/ton,  1  Cox,  327; 

700  ;  Facjc  V.   Puijc,    2    T.  Wms.  2  Jarni.  Wills,  156,  4th  ed. 
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laws  witli  respect  to  wills,  that  where  any  person,  being 
a  child  or  other  issue  of  the  testator,  to  whom  any  per- 
sonal estate  shall  be  bequeathed  for  any  interest  not 
determinable  at  or  before  the  death  of  such  person,  shall 
die  in  the  testator's  lifetime  leaving  issue,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  {q).  The  effect  of  this  provision 
is  curious.  If  the  legatee  had  died  immediately  after 
the  testator,  leaving  a  will,  it  is  evident  that  the  estate 
bequeathed  to  him  would  have  passed  under  his  will. 
It  has  been  decided,  therefore,  that  the  will  of  the 
legatee  shall,  after  his  death,  operate  on  the  estate 
bequeathed  to  him  in  the  same  manne'r  as  if  he  had 
been  living  (/•).  This  provision  has  been  held  to  apply 
to  a  testamentary  appointment  imder  a  general  jjower 
of  appointment  [s],  but  to  be  inapplicable  to  a  testa- 
mentary appointment  under  a  power  to  appoint  amongst 
the  testator's  children  (t)  ;  and  it  does  not  extend  to 
gifts  to  children  or  issue  as  a  class,  and  not  indi- 
vidually (u). 

Former  vi^lit  If  there  were  no  residuary  legatee,  the  residue  of  the 
the  residue  testator's  personal  estate,  after  payment  of  debts  and 
legacies,  formerly  belonged  to  the  executor  for  his  own 
benefit,  unless  a  contrary  intention  appeared  from  his 
being  left  executor  in  trust  (:/;),  or  from  his  having  a 
legacy  left  him  for  his  trouble  (y),  or  from  other  cir- 

(q)  Stat.  7  "Will.  lY.  &  1  Yict.  354  ;  Frcdand  v.  Pearson,  M.  \\., 

c.  26,  s.  33.  36  L.  J.,  N.  S.  Chan.  374  ;  L.  1!., 

(r)  Johnsonx.  Johnsmi,  3  Hare,  3  Eq.  658. 
]57.      Probate     duty     attaches;  (u)  Broiijncy.iravimo7id, J ohn- 

Pernfs   executors  v.   Tlie    Queen,  son,  210. 
Law  Rep.,  4  Ex.  27.  (•>:)  Pring  v.  Priiig,  2  Yern.  99; 

(s)  Eccles  V.  Cheyne,   2  Kay  S;  PagireU  v.  Dry,  1  P.  "Wnis.  700. 
J.  676.  ()/)  liachjield  v.  Careless,   2  P. 

(0  Griffiths  v.  Gale,    12   Sim.  Wms.  158. 
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cumstances  (z).  But  by  a  modern  statute  (a),  it  is  Modem 
enacted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  Courts  of  equity  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expressly  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  {h),  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially.  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
nest  chapter, 

(z)  Mullen  y.  Bovcman,  1  Coll.  IT.  c.  40. 

197.     See  Re   Bacon's    Will,   31  {h)  Lore  v.  Gaze,  8  Bear.  472  ; 

Ch.  D.  460.  Harrison  v.  Harrison.  2  H.  &  M. 

(rt)  Stat.  11  Geo.  IV.  i:  1  Will.  237. 


459 


KiO 


OF   TERSONAI-   ESTATE   GENERALLY. 


CHAPTER  IV. 


OF   INTESTACY. 


Jurisdiction 
(if  Ecclesias- 
tical Courts 
over  goods 
of  intestate 
jiersons. 


Pious  uses. 


The  Ecclesiastical  Courts  until  recently  had  jurisdiction 
not  only  over  the  wills  of  testators,  but  also  over  the 
o-oods  of  persons  dying  intestate.  This  jurisdiction, 
though  of  long  standing,  appears  to  have  been  at  first 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  framers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit,  every 
man  being  expected,  on  making  his  will,  after  be- 
queathing to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  friends,  the  lord  first  having 
taken  his  heriot  (6).  The  wife  and  the  children  were 
entitled  to  their  shares ;  and  that  part  of  the  goods 
Aviiich  the  intestate  had  power  to  dispose  of  by  his  will 
(called  the  portion  of  the  deceased)  was  applied  by  the 
church  in  'pios  usus.  This  application  to  pious  uses 
appears  to  have  been  as  follows  :  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appears  from  the  complaints  which  were  made  b}?-  the 
clergy  of   those  days,  of  the  interference  of  the  tem- 


(a)  Glanville,  lib.  7,  c.  r>;  Bract. 
GO  a  ;  li'leta,  lib.  2,  c.  57. 


{h)  Bract.     60  b  ;     Fleta,    nli 

sujr/u. 
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poral  lords  in  cases  of  intestacy,  whereby  the  distri- 
bution of  the  effects  in  the  manner  pointed  out  was 
prevented  (c).  The  clergy  themselves,  however,  do  not 
appear  to  have  been  always  free  from  blame ;  for  they 
are  accused  of  having  frequently  taken  the  whole  of  the 
intestate's  portion  to  themselves,  making  no  distribu- 
tion, or  at  least  an  undue  one,  amongst  the  creditors 
and  relatives  of  the  deceased (f?);  and  in  order  to  remedy 
this  evil,  it  was  enacted  in  the  reign  of  Edward  I.,  by 
one  of  the  very  few  statutes  then  passed  relating  to 
personal  estate  (e),  that  the  ordinary  should  be  bound 
to  answer  the  debts  of  an  intestate,  so  far  as  his  goods 
Avould  extend,  in  the  same  manner  as  the  executors 
would  have  been  bounden  if  he  had  made  a  testament. 
The  right  of  the  creditor  was  thus  clothed  with  a 
remedy ;  for,  under  this  statute,  an  action  at  law  might 
be  brought  by  the  creditor  against  the  ordinary  for  the 
payment  of  his  debt  (/) ;  but  the  right  of  the  relatives 
to  the  surplus  still  remained  undefined. 

The  duty  of  administering  intestate's  effects  was  not,  Adminis- 
as  may  be  supf)osed,  usually  performed  by  the  bishops  ^'^  °'' 
in  person.  For  this  purpose  they  usually  appointed  an 
administrator;  but,  as  personal  property  rose  in  import- 
ance, it  became  desirable  that  this  administrator  should 
not  be  considered  as  the  mere  agent  of  the  bishop,  but 
should  himself  have  a  locus  standi,  in  the  king's  Courts. 
It  was  accordingly  enacted  by  a  statute  of  the  reign  of 
Edward  III.  (g),  that  where  a  man  died  intestate  the 


(c)  Matthfiw  Paris,  951,  Addi-  474.     See  also  Dyl-e  v.   IValford, 

tameiita,  201,  204, '209{Wats'sed.  Privy  Council,  12  Jurist,  839;  5 

London,    1640)  ;  Oonstilutions  of  Moore.  P.  C.  Cas.  434. 

Boniface,    Constitutiones  Provin-  [d)  Fleta,  lib.  2,  c.  57. 

ciales,  20,  at   the  end  of  Lynde-  (c)  Stat.  13  Edw.  I.  c.  19. 

wood's  Provinciale  (Oxon.  1679),  (/)  1  Ro.  Abr.  906  ;  Bac.  Abr. 

recited    also    in    a    Constitution  tit.  E.xeeutors  and  Administrators 

of  Arclibisliop   Stratford   (Lynd.  (E). 

Prov.  lib.  3,  tit.  13).     See  Gent.  {rj)  31  Edw.  III.  c.  11. 
Mag.    New   Series,  vol.  ii.    355, 
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ordinaries  should  depute  tlic  next  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods,  which  persons 
so  deputed  should  have  action  to  demand  and  recover 
as  executors  the  debts  due  to  the  deceased,  to  admi- 
nister and  dispend  for  the  soul  of  the  dead  ;  and  should 
answer  also,  in  the  king's  Courts,  to  others  to  whom  the 
deceased  was  holden  and  bound,  in  the  same  manner  as 
executors  should  answer.  By  a  subsequent  statute  (h), 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  by  the 
discretion  of  the  ordinary  should  be  thought  good.  The 
widow  was  .nsually  preferred  to  the  next  of  kin  in  the 
grant  of  administration  (/);  and  a  joint  grant  was  seldom 
made,  so  seldom,  indeed,  that  the  powers  of  co-admi- 
nistrators appear  to  be  still  a  matter  of  doubt  (j).  In 
grantinof  administration  to  the  next  of  kin,  the  Ecclesi- 
astical  Courts  were  guided  by  the  right  to  the  property 
to  be  administered  (k).  This  right  will  be  hereafter 
explained.  If  none  of  the  next  of  kin  would  take  out 
administration,  a  creditor  might  by  custom  do  so,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
representation  were  made  to  the  deceased  (I)  ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
Court  of  any  person  at  the  discretion  of  the  Court  (in).  But  the 
Probate  Act,    q^^^^^  ^f  Probate  Act,  1857  (n),  abolished  the  whole  of 

1857.  ....  .        . 

the  jurisdiction  of  the  Ecclesiastical  Courts  over  the 
effects  of  intestates  ;  and  administration  of  the  effects  of 
deceased  persons  was  formerly  granted  by  that  Court, 
and  is  now  granted  by  the  Probate,  Divorce  and  Admi- 
ralty Division  of  the  High  Court  of  Justice  in  the  same 


(/i)  21  Hon.  VIIL  c.  5.  (Z)  TVchbv.  Nccdham,  1  Addnms, 

[i)  Webb  V.  Nccdham,  1  AdJams,  494.     See  Coombs  v.  Coombs,  Law 

494.  Rep.,  1  Probate,  288. 

(j)    Shep.     Touch.    485,    486  ;  (m)  Williams  on  Executors,  pt. 

Williams    on    Executors,    pt.    3,  1,  bk.  h,  ch.  2,  s.  1. 
^k.  1,  ch.  2.  {n)  Stat.   20  &  21  Vict.  c.  77, 

{k)  In  tlic  goods  of  Gill,  I  Ua'^g.  amended   by  stat.  21  &  22  Vict. 

342.  c.  95. 
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manner   as   the    probate  of  wills   (o).     And  after  the 

decease  of  any    person  intestate,   his    personal    estate 

vested  in  the  judge  of  the  Court  of  Probate  for  the 

time  being,  until  letters  of  administration  were  granted, 

in   the  same  manner  and  to  the  same  extent  as  they 

formerly  vested  in  the  ordinary  (_/>).     It  is  not  easy  to 

say  what  person  has  been  substituted   for  the  judge  of 

the  Court  of  Probate  in  this  respect  by  the  Judicature 

Act  of  1873  {q).     By  recent  statutes  [r)  facilities  have  Poor  intes- 

been  given  to  the  widows  and  children  of  deceased  in-  ^  ^^' 

testates,  and  to  the  children  of  intestate  widows,  whose 

whole  estate  and   effects  sliall  not  exceed  in  value  the 

sum  of  lOOL,  for  taking  out  letters  of  administration  to 

their  effects,  by  application  to  the  registrar  of  the  County 

Court  of  the  district,  within  which  the  intestate  had  his 

or  her  fixed  place  of  abode  at  his  or  her  death. 

The  administrator,   when  appointed,  has    the  same  Riglits  aiul 

right  to  and  power  over  all  the   personal  estate  of  the  l'"."T'f  °'  ^^^' 
_  °  ^  ^  _  luiuistrator. 

intestate  as  his  executors  would  have  had  if  he  had 
made  a  will  (s)  ;  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (t).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the 
funeral  and  testamentary  expenses  and  debts  in  the 
fii-st  place  (»).  The  provisions  of  the  recent  enactments 
for  protection  of  executors  in  distributing  the  assets  of 
their  testator  extend  also  to  the  administrator  of  the 
effects  of  an  intestate  (v).  And  an  administrator  has 
the  same  right  as  an  executor  to  apply  to  the  Court  for 


(o)  Ante,  p.  428.  (/)   Tharpc  v.  Stallwood,  5  Man. 

(p)  Stat.    21  &  22  Vict.    c.   95,  &  Gran.   760;  Foster  v.  Bates,  12 

s.  19.  ]\r.     &   W.     226  ;     Wclchmaii   v. 

[q)   See   stats.    36   &   37  Vict.  Sturcfis,  13  Q.  B.  552. 
c.    66,    ss.    11,    12,    16,    31,    34;  {ic)  See  cmte,  \x  iS9. 

rinney  v.  Hunt,  6  Cli.  D.  98.  (r)  Stat.    22  &  23  Vict.    c.   35, 

(r)  Stats.   36  &  37  Vict.  c.  52  ;•  ss.   27,  28,  29,   ante,  p.  445  ;  l>ut 

33  &  39  Vict.  c.  27.  not   stat.   44   &   45  Vict.    c.    41, 

(s)  Williams  on  Executors,  pt.  s.  37,  ante,  p.  440. 
2,  bk.  1,  ch.  1;  ante,  pp.  424,  439. 
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Administra- 
tor's year. 


its  assistance  in  administering  the  estate  or  in  deter- 
mining an}'  question,  wliich  may  arise  in  the  course  of 
athninistration  (v:).  An  administrator  also  has  the 
same  privilege  as  nn  executor  of  retaining  liis  own  debt 
in  preference  to  all  others  of  the  same  degree  (./■).  But 
after  payment  of  the  debts,  the  surplus  of  the  intestate's 
estate  must  bo  distributed  by  the  administrator  amongst 
tlie  persons  Avho  may  be  entitled  thereto  under  the 
Statutes  of  Distribution  to  be  hereafter  mentioned.  In 
order  to  enable  the  administrator  to  inform  himself  of 
the  state  of  the  assets,  and  to  pay  the  debts  of  the 
deceased,  the  same  period  of  a  jea.v  from  the  time  of 
the  decease  as  is  allowed  to  an  executor  is  also  given  to 
the  administrator  before  he  can  be  required  to  make 
any  distribution  {y).  But,  notwithstanding  this  delay, 
the  interest  of  the  persons  entitled  to  the  surplus  vests 
in  them  from  the  time  of  the  decease  of  the  intestate  ; 
so  that  in  case  au}^  of  them  should  die  within  a  twelve- 
month after  the  decease  of  the  intestate,  the  share  of 
tlie  person  so  dying  will  pass  to  his  own  executors  or 
administrators  (z). 


Limited  ad- 
ministration 


durante  mi- 
nora tetate  ; 


In  some  instances  administration  is  gi-anted  for  a 
limited  purpose,  or  confined  to  a  given  time.  Of  this 
Ave  have  alreadj^had  an  instance  in  the  case  of  adminis- 
tration (lava  ate  rninore  wtate,  when  the  sole  executor 
named  in  a  will  is  under  age  [a)  ;  and  the  same  sort  of 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (6).  So  if  the  executor  or 
next  of  kin,  as  the  case  may  be,  should  be  out  of  the 
realm  at  the  time  of  the  decease  of  the  testator  or  intes- 
tate, the    Court  will   grant   a    limited  administration 


(w)  Sec  anfe,  pp.  441 — 444. 

(x-)  irarncr  v.  IVains/oni,  lIoL. 
127;  Williams  on  Executors,  ]>t. 
3,  bk.  2,  cli.  2,  s.  6  ;  see  ante, 
}>.  427. 

ill)  Stat.  22  &  23  Car.  II.  c.  10, 


s.  8. 

(z)  Edwards  v.  Freeman,  2  P. 
Wnis.  442. 

{(()  Ante,  p.  424. 

{b)  Williams  on  Executors,  yit. 
1,  bk.  5,  ch.  3,  s.  3. 
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durante  absentid,  which  will  expire  the  moment  of  the  dnrante  al)- 
return  of  such  executor  or  next  of  kin.  And  if  the 
executor  should  prove  the  will,  or  if  any  person  should 
obtain  letters  of  administration,  and  afterwards  go  to 
reside  out  of  the  jurisdiction  of  the  English  Courts,  the 
Court  is  empowered  by  Act  of  Parliament  (c)  to  grant 
administration,  at  the  end  of  the  year  from  the  death 
of  the  testator  or  intestate.  Again,  when  a  suit  con-  pendente  lite  ; 
cerning  the  right  of  administration  is  pending  in  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court,  the  Court  may  appoint  an  administrator  penc^en^e 
lite,  who  will  have  all  the  rights  and  powers  of  a  general 
administrator,  other  than  the  right  of  distributing  the 
residue  of  the  personal  estate  {d}  ;  and  the  adminis- 
trator so  appointed  may  receive  such  reasonable  remu- 
neration for  his  ti'ouble  as  the  Court  may  think  fit  (e). 
The  Court  also  may  appoint  such  administrator  or  any 
other  person  receiver  of  the  real  estate  of  the  deceased 
pending  any  suit  touching  the  validity  of  his  will,  if  it 
affect  such  real  estate  (/).  So  if  a  will  should  have  cum  testa- 
been  made,  but  the  executors  should  have  renounced,  or  nexo.°  ^^' 
died  before  their  testator,  the  Court  will  appoint  the 
person  having  the  greatest  interest  in  the  effects,  gene- 
rally the  residuary  legatee,  to  administer  the  same  ac- 
cording to  the  directions  of  the  will,  in  which  case  the 
administration  granted  is  termed  an  administration  cum 
testamento  annexo,  with  the  will  annexed  (g).  And  it 
is  now  provided,  that,  if  by  reason  of  the  insolvency  of 
the  estate  of  the  deceased,  or  other  special  circumstances, 
the  Court  shall  think  it  necessary  or  convenient  to  ap- 
point as  administrator  any  other  person  than  the  person 
by  law  entitled  to  the  grant,  the  Court  may  do  so  ;  and 

(c)  Stat.  .38  Geo.  III.  c.  87,  ss.       s.  16. 

1—5,  extended  b*y  stats.   20  &  21  (c)  Sect.  72. 

yict.  c.  77,  S.J4  ;  21  &  22  Vict.  (/)  Sect.  71. 

c.  95,  s.  18.  ((/)  AVilliams  on  Executors,  pt. 

(d)  Stat.   20  &  21  Vict.  c.  77,  1,  bk.  5,  ch.  3,  s.  1. 
s.  70  ;  see  stat.  36  &  37Vict.  c.  66, 

W.P.P.  H   H 
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every  such  administration  may  be  limited  as  the  Court 
shall  think  fit  {h). 


Stamp  duty 
on  adminis- 
tmtions. 


Exemptions. 


An  account  has  been  previously  given  of  the  stamp 
duty  imposed  formerly  on  letters  of  administration,  but 
now  on  the  affidavit  required  to  be  made  by  the  person 
applying  for  letters  of  administration  (^).  The  duty  on 
letters  of  administration,  where  there  was  no  will,  was 
formerly  after  a  higher  rate  than  the  duty  on  probates, 
or  on  letters  of  administration  with  the  will  annexed  (Jc). 
But  by  the  Act  now  in  force  the  duties  are  the  same  (l). 
A  heavy  penalty  is  imposed  by  statute  on  any  person 
who  shall  take  possession  of,  or  in  any  manner  ad- 
minister, any  part  of  the  personal  estate  of  any  deceased 
person,  without  obtaining  probate  or  administration 
within  six  calendar  months  after  his  or  her  decease,  or 
within  two  calendar  months  after  the  determination  of 
any  suit  or  dispute  respecting  the  will  or  the  right  to 
administration  (m).  The  same  exemptions  from  duty 
in  favour  of  seamen,  marines,  and  soldiers,  which  have 
been  established  with  respect  to  the  probate  duty  (%), 
apply  also  to  the  duty  on  administration. 


Office  of 
administrator 
is  not  trans- 
missible. 


The  office  of  administrator  is  not  transmissible,  like 
the  office  of  executor.  On  the  decease  of  an  adminis- 
trator, before  he  has  distributed  all  the  effects  of  the 
intestate,  a  new  administrator  must  be  appointed  ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.  So  if  an  executor  should  die 
intestate,  without   having   completely   distributed   his 


(h)  Stat.  20  &  21  Vict.  c.  77, 
s.  73  ;  In  the  r/oods  of  Llanwarne, 
Law  Rep.,  1  Probate,  .306  ;  In  the 
goods  of  Fraser,  Law  Kep.,  1  Pro- 
bate, 327 ;  /n  the  goods  nf  JVenslcy, 
7  P.  D.  13  ;  In  the  Goods  of  Clay- 
ton, 11  P.  D.  76. 

{%)  Ante,  pp.  432  et  scq. 

(k)  Stat.  55  Geo.  IIL  c.  184. 


(1)  Stat.  44  Vict.  c.  12,  s.  27; 
ante,  pp.  432,  433  and  n.  (u).  The 
duties  were  assimilated  by  stat.  43 
Vict.  c.  14,  ante,  p.  432. 

(??i)  1001.,  and  ten  per  cent,  on 
the  stamp  duty.  Stat.  55  Geo. 
in.  c.  184,  s.  37. 

{%)  Ante,  pp.  436,  437. 
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testator's  efifects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
of  his  effects  as  were  not  distributed  by  the  deceased 
executor  (o).  In  each  of  these  cases  the  administration  Administra- 
granted  is  called  an  administration  de  bonis  non  adminis-  ^^  ^  ^^ 
tratis,  of  the  goods  not  administered,  or,  more  shortly, 
de  honis  non  (p).  All  second  and  subsequent  grants  of 
probate  or  letters  of  administration  must  be  made  in 
the  principal  registry  of  the  Probate  Division  of  the 
High  Court  of  Justice,  or  in  the  district  registry  where 
the  will  is  registered  or  the  original  grant  of  adminis- 
tration has  been  made,  or  to  which  it  may  have  been 
transmitted  (q). 

The  application  of  an  intestate's  effects,  after  payment  Statutes  of 
of  his  debts,  is  now  regulated  by  statutes  of  the  reign    I'' "  "^^  ""' 
of  Charles  II.  and  James  II.  (r),  commonly  called  the"*^^^"^*^^^     ..  ,    , 
Statutes  of  Distribution,  by  which  statutes  the  rights  of  clS^o^^^jh  v'z^ 
the  relations  of  the  deceased  appear  to  have  been  first  cx^4^^  /OSyC//^ 
definitely  ascertained  and  rendered  legally  available  (s),'^/^'^ /t'^'^'^'^'}^-?^ 
Under  these  statutes,  if  the  intestate  leave  a  widow  and  Widow's/ 
any  child  or  children,  or  descendant  of  any  child,  the      '^^^ 
widow  shall  take  a  third  part  of  the  surplus  of   his 
effects.     If  he  leave  no  child,  nor  descendant  of  any 
child,  she  shall  have  a  moiety.     In  this   respect,  the 
distribution  is  the  same  as  took  place  under  the  ancient 
law.     The  husband  of  a  married  woman  is  entitled  to 
the  whole  of  her  effects  (f) ;  including,  it  is  thought, 
any  personal  estate,  to  which  she  may  have  been  en- 
titled as  her  separate  property  by  virtue  of  the  Married 


(o)  Shep.  Touch.  465;  Williams  on  Descents,  Appendix,  257  ciscg'., 

on  Executors,  pt.  1,  bk.  3,  ch.  4.  4th  ed.  ;  Re  Goodman^ s  Trusts,  17 

{p)  Williams  on  Executors,  pt.  Ch.  D.  266. 

1,  bk.  5,  ch.  3,  s.  2.  (s)  See  Williams's   Conveyanc- 

(q)  Stat.   21  &  22  Vict.   c.  95,  ing  Statutes,  458,  and  the  autho- 

s.  20.  rities  cited  in  note  (y)  thereto. 

(r)  22  &  23  Car.   II.   c.  10  ;  1  (t)  Stat.  29  Car.  II.  c.  3,  s.  25. 
Jac.  11.  c.  17,  s.  7.     See  Watkins 

H   H   2 
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Shores  of 
childic'ii  : 


iiml  theif  dc- 
bcendants. 

Advancc- 
iiients  to  be 
accountud  for. 


Father  of 
intestate. 


Mother, 
brothers  and 
sisters. 


Women's  Property  Act,  1882  (u).  If  the  intestate  leave 
children,  two-thirds  of  his  effects  if  he  leave  a  widow,  or 
the  whole  if  he  leave  no  widow,  shall  be  equally  divided 
amongst  his  children,  or,  if  but  one,  to  such  one  child. 
But  the  descendants  of  such  children  as  may  have  died 
in  the  intestate's  lifetime,  shall  stand  in  the  place  of 
their  parent  or  ancestor  (x).  Such  children,  however, 
as  have  any  estate  by  settlement  from  the  intestate,  or 
have  been  advanced  by  him  by  portion  in  his  lifetime, 
must  bring  the  amount  of  their  advancement  into  hotch- 
pot, so  as  to  make  the  estate  of  all  the  children  to  be 
equal,  as  nearly  as  can  be  estimated.  But  the  heir  at 
law,  notwithstanding  any  lands  he  may  have  by  descent 
or  otherwise  from  the  intestate,  is  to  have  an  equal  part 
in  the  distribution  with  the  rest  of  the  children,  without 
any  consideration  of  the  value  of  such  land  (y).  If  the 
intestate  leave  no  children  or  representatives  of  them, 
his  father,  if  living,  takes  the  whole  ;  or,  if  the  intestate 
should  have  left  a  widow,  one-half  If  the  father  be 
dead,  the  mother,  brothers,  and  sisters  of  the  intestate 
shall  take  in  equal  shares  (0),  subject,  as  before,  to  the 
widow's  right  to  a  moiety  ;  and  brothers  or  sisters  of 
the  half  blood  have  an  equal  claim  with  those  of  the 
whole  blood  (a).  If  any  brother  or  sister  shall  have 
died  in  the  lifetime  of  the  intestate,  leaving  children, 
such  children  shall  stand  in  loco  i^ctrentis,  provided  the 
mother  or  any  brother  or  sister  be  living  (h).  If  there 
be  no  brother  or  sister,  nor  child  of  such  brother  or 
sister,  the  mother  shall  take  the  whole,  or,  if  the  widow 


{u)  Stat.  45  &  46  Vict.  c.  75. 
Upon  this  question,  see  Williams's 
Conveyancing  Statutes,  456 — 458. 

(x)  See  Burton's  Compendium, 
pi.  1402  ;  Ross's  Trusts,  V.-C.  W., 
20W.  R.  231;  L.  R.,  13  Eq.  286. 

(y)  Stat.  22  &  23  Car.  IL  c.  10, 
s.  5;  Boyd  v.  Boyd,  V.-C.  W., 
Law  Rep. ,  4  Eq.  305  ;  Taylor  v. 
Taylor,  L.  R.,  20  Eq.  155  ;  Hat- 


fcildy.  Mind,  C.  A.,  8  CIi.  D.136  ; 
Be  Blocklcy,  29  Ch.  D.  250. 

(z)  Stat.  1  Jac.  IL  c.  17,  s.  7. 

{a)  Jcssop}}  V.  Watson,  1  My.  & 
K.  665  ;  Burnet  v.  Mann,  1  My. 
&  K.  672,  n. 

{b)  Lloyd.  V.  Tench,  2  Ves.  sen. 
215  ;  Durant  v.  Prestwood,  1  Atk. 
454  ;  West,  448. 
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be  living,  a  moiety  only,  as  before  ;  but  a  stepmother 

can   take   nothing  (c).     If   there   be   no    mother,  the 

brothers  and  sisters  take  equally,  the  children  of  such 

as  may  be  dead  standing  in  loco  parentis.     Beyond  text  of  kin. 

brothers'  and  sisters'  children,  no  right  of  representa-  • 

tion  belongs  to  the  children  of  relatives,  with  respect 

to  the  shares  which  their  deceased  parents  would  have 

taken.     And   if  there  be  neither   brother,   sister   nor 

mother  of  the  intestate  living,  his  personal  estate  will 

be  distributed  in  equal  shares  amongst  those  who  are 

next  in  degree  of  kindred  to  him. 

In  tracing^  the  degrees  of  kindred  in  the  distribution  Dej,Tees  oi 
of  an  intestate's  personal  estate,  no  preference  is  given  traced  accord- 
to  males  over  females,  nor  to  the  paternal  over  the  ins  to  the 
maternal  line  (d),  nor  to  the  whole  over  the  half  blood, 
as  in  the  case  of  descent  of  real  estate ;  nor  do  the 
issue  stand  in  the  place  of  the  ancestor.  The  degrees 
of  kindred  ai'e  reckoned  according  to  the  civil  law,  both 
upwards  to  the  ancestor  and  downwards  to  the  issue, 
each  generation  counting  for  a  degree  (e).  Thus  from 
father  to  son,  or  from  son  to  father,  is  one  degree; 
from  grandfather  to  grandson,  or  from  grandson  to 
grandfather,  is  two  degrees ;  and  from  brother  to 
brother  is  also  two  degrees,  namely,  one  upwards  to  the 
father,  and  one  downwards  to  the  other  son.  So  from 
u  ncle  to  nephew  is  three  degi-ees,  one  upwards  to  the 
common  ancestor,  and  two  downwards  from  him ;  and 
from  nephew  to  uncle  is  also  three  degrees,  two  upwards 
and  one  downwards.  If  therefore  there  be  neither 
issue,  father,  brother,  sister  nor  mother  of  the  intestate 
living,  such  persons  as  are  his  next  of  kin,  according  to 
the  rule  above  laid  down,  are  entitled  in  equal  shares 


(c)  Duke  of  Rutland  v.  Duchess  (e)  Mentney  v.  Petty,  Pie.  Clia. 

of  Rutlaiul,  2  P.  Wms.  216.  59S;JVallis v.  Eodson,  2 Atk.  117; 

{d)  Moory.  Barham,  1  P.  Wms.  2  Black.  Com.  504,  515. 
53. 
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per  capita  to  his  personal  estate,  subject  to  his  wife's 
right  to  a  moiety  should  she  survive  him.  As  the 
kindred  becomes  more  distant,  the  number  of  persons 
entitled,  if  living,  as  well  as  the  difficulty  of  proving 
their  respective  pedigrees,  becomes  prodigiously  aug- 
mented. "It  is  at  the  first  view  astonishing,"  says 
Blackstone  (/),  "to  consider  the  number  of  lineal 
ancestors  which  every  man  has  within  no  very  great 
number  of  degrees  :  and  so  many  different  bloods  is  a 
man  said  to  contain  in  his  veins  as  he  hath  lineal 
ancestors.  Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  parents ;  he  hath  four  in  the  second, 
the  parents  of  his  father  and  the  parents  of  his  mother  ; 
he  hath  eight  in  the  third,  the  parents  of  his  two  gi-and- 
fathers  and  two  grandmothers  ;  and,  by  the  same  rule 
of  progression,  he  hath  an  hundred  and  twenty-eight  in 
the  seventh  ;  a  thousand  and  twenty-four  in  the  tenth  ; 
and  at  the  twentieth  degree,  or  the  distance  of  twenty 
generations,  every  man  hath  above  a  million  of  ances- 
tors, as  common  arithmetic  will  demonstrate."  The 
number  of  collateral  relations  who  may  claim  through 
such  ancestors  is  of  course  far  more  numerous. 

Customs  of  The  estates  of  intestate  freemen  of  the  city  of  Lon- 

Londou  and  ^^^  ^^^^  ^^^^  ^^  persons  having  their  fixed  or  general 
residence  within  the  archiepiscopal  province  of  York 
(excepting  the  diocese  of  Chester),  were  until  recently 
distributed  according  to  peculiar  customs,  apparently 
derived  from  the  ancient  mode  of  distribution  {h).  Some 
Wales.  parts  of  Wales  also  appear  to  have  been  subject    to 

peculiar  customs  of  distribution  ;  for  these  several  cus- 
toms, though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  already 
referred  (i),  were  nevertheless   not   abolished  by  those 

(/)  2  Black.  Com.  203.  3,  bk.  4,  ch.  2. 

(g)  O^isloivv.  Onslow,  1  Sim. 18.  {i)  A^ite,  'p.  ilT. 

(h)  Williams  on  Executors,  pt. 
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statutes  in  the  event  of  no  will  being  made.  But  a 
recent  statute  has  now  altogether  abolished  all  cus- 
tomary modes  of  administration  (k). 

The  shares  of  persons  claiming  any  personal  estate  Puty  on 

under  an  intestacy  are  subject  to  the  same  duty  as  f^V^'*;^  f,  ''^" 
•JO  J  intestate  s 

legacies  to  persons  of  the  same  degree  of  kindred  ;  and  estate. 

the  exemptions  from  duty  are  the  same  as  in  the  case 

of  legacies  (l).     If  there  be  no  next  of  kin,  the  Crown,  The  Crown. 

by  virtue  of  its  prerogative,  will  stand  in  their  place  {m), 

but  subject  always  to  the  widow's  right  to  a  moiety  in 

case  she  should  survive  (n). 

The  division  of  the  personal  estate  of  an  intestate,  riace  of  the 
effected  by  the  Statute  of  Distributions,  is  remarkable  ^^^^*  blood. 
for  its  fairness.  The  only  provision  which  might  be 
amended  is  that  which  places  the  half  blood  on  an 
equality  with  the  whole.  A  corresponding  equality  in 
interest  and  feeling  but  rarely  exists  in  actual  life. 
The  proper  place  for  the  half  blood  appears  to  be  that 
now  assigned  to  them  in  the  descent  of  real  estate, 
according  to  the  recommendation  of  the  Real  Property 
Commissioners,  namely,  next  after  those  of  the  same 
degree  of  the  whole  blood  (o).  The  appointment  of  an 
executor  or  administrator,  in  whom  the  whole  personal 
property  is  vested,  with  full  power  of  disposition,  tends 
greatly  to  simplify  the  title  to  leasehold  estates  and 
other  property  of  a  personal  nature.  It  could  be  wished, 
however,  that  the  office  of  an  administrator  were  trans- 
missible in  the  same  manner  as  that  of  an  executor. 


(k)  Stat.  19  &  20  Vict.  c.  94.  16  Vict.  c.  3) ;  47  &  48  Vict.  c. 

(Z)  Stats.   55  Geo.  III.  c.  184  ;  71. 
44    Vict.    c.    12,    ss.   36,  41,  42.    '        (n)  Cave  v.  Roberts,  8  Sim.  214. 

See  ante,  pp.  447,  448.  (o)  See  Principles  of  the  Law 

(m)    Taylor   v.    Haygarth,    14  of  Keal  Property,  110,   13th  ed.  ; 

^\m.  %;  FowcllY.Merrctt,\^\\\a..  112,    14th   ed.  ;    134,    15th   ed.  ; 

&  Gift'.  381.     See  stats.   39  &  40  129,  16th  ed. 
Vict.    c.    18  (repealing  stat.  15  & 
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Points  ill  In  other  respects,  the  distribution  of  personal  estate  on 
rSilm  is  intestacy  approaches  far  more  nearly  to  the  disposition 
i.iofcniUc  1.1  -svhich  the  deceased  himself  would  probably  have  made, 
iW'ont.  ^^^^^  ^j^^  descent  of  real  property,  either  at  the  common 

law  or  according  to  the  custom  of  gavelkind.  A  person 
possessed  only  of  small  landed  property  usually  devises 
it  to  trustees  for  sale,  with  full  power  to  give  receipts 
to  purchasers,  and  directs  the  division  of  the  produce 
by  his  trustees  amongst  his  children  in  such  shares -as 
he  may  think  just,  with  regard  to  the  provision  already 
made  for  any  of  them  in  his  lifetime.  He  does  not 
leave  his  younger  children  to  beggary  in  order  that  his 
whole  property  may  devolve  to  his  eldest  son  according 
to  the  course  of  the  common  law,  a  course  pursued,  as 
the  author  believed,  in  no  other  civilized  country  in  the 
world  (^9).  Neither  does  he  leave  it  to  all  his  sons 
equally  in  undivided  shares,  thus  inflicting  an  injustice 
on  his  daughters,  and  allowing  all  plans  for  the  improve- 
ment of  the  lands  to  be  checked  by  one  dissentient  voice, 
unless  a  partition  should  be  resorted  to,  by  which  the 
property  would  be  split  up  into  parcels  too  small  for  the 
convenience  of  agriculture.  If  by  any  accident  a  man 
should  die  without  making  his  will,  it  would  seem  to  be 
the  province  of  an  equitable  legislature  to  make  such  a 
disposition  of  his  property  as  would,  in  ordinary  circum- 
stances, most  nearly  correspond  with  his  intention.  It 
is  true  that  when  property  is  large,  it  is  usually  entailed 
on  the  eldest  sou  and  his  issue  subject  to  moderate  por- 
Piimo-  tions  for  the  younger  children.     This  custom  of  primo- 

geniture, geniture  is  suited  to  the  institutions  of  our  country,  and 
to  the  habits  of  the  class  to  which  large  landed  property 
usually  belongs,  and  the  author  had  no  wish  to  see  it 
disturbed.  The  settlements,  however,  by  which  these 
entails  are  created  are  more  frequently  made  by  deed 
than  by  will.   They  almost  invariably  contain  provisions 

{p)  Co.  Litt.  191  a,  n.  (1),  vi.  4. 
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for  the  portions  of  younger  children,  varying  in  amount 
with  the  vahie  of  the  property  ;  and,  whether  made  by 
deed  or  will,  they  are  usually  long  and  intricate  in  their 
nature,  providing  for  the  numerous  contingencies  which 
may  arise  under  the  peculiar  circumstances  of  each 
family.  Nothing  in  fact  can  be  more  different  than  the 
devolution  of  an  estate  to  the  eldest  son  under  a  family 
settlement,  and  the  descent  on  an  intestacy  to  the  eldest 
son  as  heir  at  law.  In  the  one  case  he  takes  subject  to 
the  proper  claims  of  the  other  members  of  his  family ; 
in  the  other  he  is  bound  to  them  by  no  obligation  at  all. 
There  seems  to  be  no  method  of  making,  in  case  of  in- 
testacy, any  sort  of  disposition  of  landed  property  which 
might  be  reasonably  simple,  and  at  the  same  time  re- 
semble an  ordinary  family  settlement.  If  such  a  settle- 
ment be  not  made  by  deed,  the  owner  has  ample  power 
of  effecting  the  same  object  by  his  will.  Intestacy,  in 
fact,  rarely  happens  to  the  owner  of  large  landed  pro- 
perty. The  property  which  descends  to  heirs  under 
intestacies,  though  large  in  the  aggregate,  is  generally 
small  in  individual  cases.  When  the  wishes  of  all  can- 
not be  consulted,  that  which  would  have  been  the  wish 
of  the  generality  of  intestates  ought  apparently  to  form 
the  foundation  of  the  rule.  From  a  consideration  of 
these  circumstances  the  reader  may  perhaps  be  induced 
to  think,  that  if,  in  case  of  intestacy,  the  rules  for  the 
devolution  of  real  and  personal  estate  were  identical, 
and  with  some  slight  variations  similar  to  those  which 
now  exist  as  to  personalty,  the  law  on  this  subject  would 
be  rendered  both  more  simple  and  more  just. 

The  descent  of  real  estate  to  distant  heirs,  and  the  Descent  and 
devolution  of  personalty  to  distant  kindred,  involve  an  to  distant 
amount  of  learning  and  litigation,  the  abolition  of  which  ^?"'f  ™d, 

*  .         ^  .  kindred. 

would  perhaps  be  desirable.  The  family  and  near  re- 
lations of  an  intestate  have  generally  claims  upon  his 
bounty,  which  ought  not  to  be  disappointed  by  the  acci- 
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dent  of  his  decease  without  making  a  will.  But  distant 
relatives  have  seldom  any  such  claims,  nor  consequently 
any  expectation  of  such  claims  being  fulfilled.  To  with- 
hold from  them,  therefore,  that  which  they  had  never 
expected  to  enjoy,  would  not  be  to  inflict  a  loss.  Under 
the  present  system,  the  property  of  an  intestate  who  has 
no  near  relations,  is  not  unfrequently  frittered  away  in 
expensive  contests  between  opposing  claimants,  or  else 
it  devolves  unexpectedly  upon  persons  who,  for  want  of 
previous  education,  are  unable  to  make  use  of  it  with 
benefit  either  to  themselves  or  to  the  community.  In  a 
country  so  heavily  burdened  as  our  own,  any  addition 
to  the  public  income,  not  having  the  pressure  of  a  tax, 
would  be  a  very  desirable  acquisition.  Such  an  addition 
might,  as  it  appeared  to  the  author,  be  very  properly 
made  by  the  devolution  to  the  public  of  the  properties 
of  intestates  having  none  but  distant  relatives.  The 
country  in  which  a  man  has  lived,  and  in  which  his 
property  has  been  acquired,  or  at  any  rate  protected, 
has  certainly  some  claims  upon  him, — claims  which 
seem  preferable  to  those  of  the  man  who,  in  the  case  of 
real  estate,  founds  his  title  on  his  descent,  from  the 
viost  remote  male  paternal  ancestor  of  the  intestate  (q), 
or  who  claims  a  share  in  the  personalty  because  he 
chances  to  be  a  survivor  amongst  the  multitude  stand- 
ing in  the  fifth  or  sixth  degree  of  a  series  of  kindred 
which  increases,  as  it  grows  distant,  in  geometrical  pro- 
gression (r). 

(q)  See  Principles  of  the   Law  (r)  The  author's  attention  was 

of  Real  Property,  111,  13th  ed.  ;  since  called  to  a  similar  proposal 

112,    14th    ed.  ;    134,  15th   ed.  ;  in  Mill's  Political  Economy,  voL 

129,  16th  ed.  1,  pp.  272,  273,  2nd  ed. 
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CHAPTER  V. 

OF   THE  MUTUAL   RIGHTS   OF   HUSBAND  AND  WIFE. 

Marriage,  being  essential  to  the  welfare  of  the  com- 
munity, and  also  involving  important  consequences  to 
the  individuals  concerned,  is  not  on  the  one  hand 
allowed  to  be  unduly  restrained,  nor  on  the  other  to  be 
brought  about  by  unfair  means. 

Amongst  the  many  striking  differences  between  the  Restraints  on 
laws  of  real  and  personal  property,  by  which  our  legal  ^^'^"^ff^- 
system  is  complicated,  will  be  found  the  rules  relating 
to  attempted  restraints  on  marriage.  Real  estate  was 
governed  by  the  rules  of  the  common  law  ;  but  personal 
estate,  when  bequeathed  by  will,  was,  as  we  have  seen  (a), 
long  subject  to  the  jurisdiction  of  the  Ecclesiastical 
Courts.  These  Courts  adopted,  with  some  modification, 
the  rules  of  the  civil  law,  which  is  more  favourable  than 
the  common  law  of  England  to  liberty  of  choice  in 
marriage.  Hence  it  follows  that  some  restrictions  on 
marriage,  which  are  valid  when  applied  to  a  gift  of 
real  estate,  are  void  when  attempted  to  be  imposed  on  a 
gift  of  personal  property.  The  rules  respecting  real 
and  personal  estate  so  far  agree  that  a  condition 
annexed  to  a  gift  of  either,  that  a  person  shall  not 
marry  at  all,  is  void  (5).  But  a  gift  of  either  by  a 
husband  to  his  wife  during  her  widowhood  is  valid  (c)  ; 

(a)  Ante,  p.  429.  L.  R.,  18  Eq.  510.     Generally  as 

(h)  Shep.   Touch.   132  ;   Perrin  to  conditions  in  restraint  of  mar- 

V.  Lyon,  9  East,  170,   183  ;  Eish-  riage,   see   2  Jarm.   Wills.    43  et 

tony.  Cobb,  9  Sim.  615;  5  My,  &  scq.,  4th  ed. 

Cr.  145 ;  Morlcy  v.  Rcnnoldson,  2  (c)  Barton  v.  Barton,  2  Vern. 

Hare,  570  ;  Bcllairs  v.  Bcllairs,  308. 
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Marriago 

without 

consi-nt. 


neither  Avould  a  gift  of  the  income  of  property  to  a 
single  person  until  marriage,  with  a  gift  over  on  mar- 
riage, ajjpear  to  be  invalid  {d).  When,  however,  a  gift 
is  made,  with  a  condition  that  it  shall  be  forfeited  if  the 
donee  marry  without  the  consent  of  certain  trustees  or 
other  persons,  the  difference  between  the  laws  of  real 
.  and  personal  estate  becomes  conspicuous.  If  the  gift 
!  be  of  real  estate,  or  of  money  charged  on  real  estate,  it 
will  cease  on  the  event  of  marriage  without  the  required 
consent  (e).  But  if  it  be  a  bequest  of  personal  property, 
the  condition  is  regarded  as  merely  in  terrorem  and 
void  (/),  unless  accompanied  by  a  bequest  over  to  some 
other  person  on  the  marriage  taking  place  without  con- 
sent (g) ;  so  that  the  legatee  will  be  entitled  to  retain 
the  legacy,  notwithstanding  his  or  her  marriage  without 
consent,  unless  on  that  event  it  be  expressly  given  in 
some  other  manner.  Such  conditions  in  bequests  of 
personalty,  when  unaccompanied  by  a  gift  over,  are 
called  in  terrorem,  because,  says  Lord  Eldon,  "  they  are 
supposed  to  alarm  persons,  when  we  know  they  contain 
no  terror  whatsoever  "  (h). 


Marriage 
brocage. 


In  order  to  prevent  marriages  from  being  unfairly 
obtained,  it  is  a  rule  in  equity  that  all  contracts  for  re- 
ward for  procuring  marriages  (called  marriage  brocage) 
are  void  {i).  And  if  a  parent  or  guardian  should  stipu- 
late for  any  private  benefit  for  the  marriage  of  his 
child   or   ward,  such   stipulation  would   be   void,   and 


(d)  See  Hight  d.  Comjyton  v. 
Comiiton,  9  East,  267  ;  Morley  v. 
Bennoldson,  2  Hare,  570,  580  ; 
Wehh  V.  Grace,  2  Pliil.  701; 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255  ; 
Heath  v.  Lewis,  3  De  Gex,  M.  & 
G.  954 ;  Evans  v.  Rosser,  V.-C. 
W.,  10  Jur.,  N.  S.  385  ;  2  Hem.  & 
Mil.  190  ;  Allenw.  Jackson,  1  Ch. 
D.  399  ;  Jones  v..  Jones,  24  W.  R. 
274  ;  1  Q.  B.  Div.  279. 

(c)  Reijnish  v.  Martin,  3  Atk. 


330,  333. 

(/)  Bcllasis  V.  Ermine,  1  Clia. 
Ca.  22. 

((/)  Stratton  v.  Grymes,  2  Vera. 
357  ;  Harvey  v.  Aston,  1  Atk. 
361  ;  Clarke  v.  Parker,  19  Ves.  1, 
13.  See  2  Jarm.  Wills,  45—48, 
4th  ed. 

(h)  19  Ves.  13. 

{%)  Hall  V.  Potter,  3  Levinz, 
411  ;  Shower's  Par.  Gas.  76. 
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money  actually  paid  under  it  would  be  decreed  to  be 
refunded  (j). 

Few  marriages  are  now  contracted  between  persons  Man-iage 
possessing  any  amount  of  property,  without  a  previous  ^^  ^"^^  ^ 
settlement  of  such  property  being  made,  in  some  stipu- 
lated manner,  for  the  benefit  of  the  intended  husband 
and  Avife  and  the  children  of  the  marriage.  As  mar- 
riage is  a  valuable  consideration  {k),  such  settlements 
are  binding  on  both  parties  if  of  full  age.     And  an  Act  Settlements 

\\\r  in  fan  fa 

of  Parliament  has  been  passed  (I)  enabling  every  infant 
not  under  twenty  if  a  male,  and  not  under  seventeen  if 
a  female,  to  settle  his  or  her  property,  whether  real  or 
personal,  upon  marriage,  provided  the  sanction  of  the 
Court  of  Chancery  be  obtained.     This  sanction  must 
now  be  given  by  the  Chancery  Division  of  the  High 
Court  of  Justice.     But  if  the  settlement  be  not  made  Not  binding 
under  the  provisions  of  this  Act,  and  either  husband  or  u"  J'^^^'^rg 
wife  should  be  under  age,  the  settlement  will  not  be 
binding  on  him  or  her  (m),  although  the  other  party,  if 
of  full  age,  will  be  bound  by  it  (n).     And  if  both  of 
them  should  be  under  age,  neither  of  them  will  be 
bound  by  it.     But,  upon  attaining  the  age  of  twenty-  Confirmation 
one  years,  a  husband  or  a  wife  may  elect  to  confirm  a  exectvted™^^^* 
marriage  settlement  executed  during  his  or  her  infancy  ;  clunng 
and  the  settlement  may  take  effect  by  means  of  such  a  ^^  *^°^' 
confirmation  (o).     The  circumstance  of  the  settlement 
of  an  infant's  personal  property  being  fair  and  reason- 
able, and  made  with  the   approbation  of  his    or   her 


{j)  1  Fonljlanf|ue   on   Equity,  309  ;  Le  Vasscur  v.  Scratton,  14 

362  ;  Smith  v.  Bruning,  2  Vern.  Sim.  116. 

392.  (ii)  Durnford  v.  Lane,  1  Bro.  C. 

{k)  Ante,  pp.  108,  383.  C.  106;  Miliierv.  Lord  Harewood, 

{I)  Stat.   18  &  19  Vict.  c.   43  ;  18  Ves.  259. 

Ec  Dalton,   6  De  Gex,  M.  &  G.  (o)  See  Smith  v.  Lticas,  18  Ch. 

201,   extended    to   the   Court   of  D.  531  ;    Wilder  v.  Front,  22  Ch. 

Chancery  in  Ireland,   by  stat.  23  D.  263  ;  Re   Vardon's  Trusts,  31 

&  24  Vict.  c.  83.  Ch.  D.  275. 

[m)  Ellison  v.  EUvin,  13  Sim. 
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guardians,  was  formerly  considered  as  giving  it  vali- 
dity ( 2j) ;  but  this  circumstance  seems  now  to  have  no 
weight.  It  has,  however,  been  decided  that  a  compe- 
tent legal  jointure  {q)  settled  on  the  intended  wife,  then 
an  infant,  with  the  concurrence  of  her  guardians,  in  lieu 
of  her  right  to  dower  out  of  her  husband's  freehold 
lands,  and  in  lieu  of  her  distributive  share  of  his  per- 
sonal estate  in  the  event  of  his  intestacy,  was  sufficient 
to  deprive  her  both  of  her  dower  and  of  her  distributive 
share  in  her  husband's  personalty  {r).  Formerly,  when 
the  intended  wife  only  was  an  infant,  a  settlement  of 
her  personal  estate  in  possession  was  valid,  on  account 
of  the  interest  which,  as  we  shall  see,  the  law  gave 
to  the  husband  in  such  personal  estate.  The  settle- 
ment in  such  a  case  was  in  fact  not  made  by  the  wife, 
but  by  the  husband,  who,  being  adult,  was  bound  by 
its  provisions  to  the  extent  of  the  interest  which  he 
would  have  taken  had  no  settlement  been  made  (s). 
But,  under  the  present  law,  if  a  woman  marry  before 
she  attains  the  age  of  twenty-one,  her  personal  estate  in 
possession  does  not  pass  to  her  husband,  but  remains  her 
sepai'ate  property  after  the  marriage  {t) ;  so  that  any 
settlement  thereof  executed  in  contemplation  of  the 
marriage  could  only  take  effect  by  her  confirming  the 
same  after  she  came  of  age  (u).  A  form  of  marriage 
settlement  of  stock  and  other  personal  estate  upon  the 
usual  trusts  will  be  found  in  the  Appendix  (.e).  If  the 
student  will  take  the  trouble  to  peruse  it,  and  to  look  at 
the  explanatory  passages,  to  which  he  is  referred  in  the 
notes  thereto,  he  will  gain  an  idea  of  the  general  scheme 


{l))  2    Roper's    Husband    and  (s)   Trolhpc  v.  Linton,  1  Sim.  & 

Wife,  26.  Stii.  477,  487. 

{q)  See  Principles  of  the  Law  {t)  See  stat.  45  &  46   Vict.    c. 

of  Real  Property,  237,  13th  cd.  ;  75,  ss.  1  (sub-s.  1),  2  ;  Williams's 

249,    14th   ed.  ;   284,    15th  ed.  ;  Conveyancing  Statutes,  373,  382, 

275,  16th  ed.  383,  418. 

(r)   Earl    of    Buckingham    v.  {u)  See  ante,  p.  477. 

Drury,  3  Brown's  Par.  Cas.  492,  [x)  Appendix  (D.),  below. 
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of  a  modern  personal  settlement  (y),  and  the  manner  in 
which  this  scheme  is  carried  out  in  practice.  The  pass- 
ing of  the  Married  Women's  Property  Act,  1882  (z), 
has  caused  certain  changes  to  be  made  in  the  form  of 
marriage  settlements  of  personal  estate  :  but  the  provi- 
sions usually  contained  therein  are  substantially  the 
same  as  were  inserted  in  settlements  made  before  that 
Act  took  effect.  And  the  custom  of  making  a  settle- 
ment upon  marriage  has  not  been  affected  by  the  Act. 

Let  us  now  consider  the  rights  of  husband  and  wife  Rights  of 
with  regard  to  personal  estate,  apart  from  the  question  vvife^inde-^ 

of  settlement.     A  very  great  change  was  made  in  the  pendent  of 
T        1  ■,        n  -J  1    •       ji  ,•       settlement. 

legal  capacity  or  married  women  and  in  the  respective 

rights  of  husband  and  wife  by  the  Married  Women's 
Property  Act,  1882  (a).  This  Act  came  into  operation 
on  the  1st  of  January,  1883  (6) ;  and  the  rights  of  wives, 
who  were  married  on  or  after  that  day,  are  chiefly 
regulated  by  its  provisions.  Married  women,  however, 
whose  marriage  took  place  before  that  date,  are  in 
many  respects  still  subject  to  the  previous  law.  So 
that  a  knowledge  of  the  law,  which  was  in  force  before 
the  commencement  of  this  Act,  will  be  necessary  for  the 
legal  practitioner  for  some  time  to  come.  It  is,  more- 
over, impossible  to  understand  the  Act,  without  some 

[y)  A  personal  settlement  is  a  settlement  of  property  in  the  quality 
of  personal  estate,  and  is  opposed  to  a  real  settlement,  which  is  a 
settlement  of  property  in  the  quality  of  real  estate  ;  see  Williams  on 
Settlements,  123.  Land  may  be  made  the  subject  of  a  personal 
settlement,  as  well  as  money.  This  is  accomplished  by  conveying 
the  land  to  trustees  upon  trust  for  sale  (see  ante,  p.  368),  and  exe- 
cuting a  settlement  of  the  proceeds  of  sale.  Laud  is  often  settled 
in  this  way.  A  form  of  such  a  settlement  of  land,  made  upon  mar- 
riage, is  given  in  Williams's  Conveyancing  Statutes,  pp.  505 — 512  ; 
see  also  ibid.  pp.  366—371  ;  stat.  47  &  48  Vict.  c.  18.  Similar!)', 
money  may  be  made  the  subject  of  a  real  settlement  by  means  of  a 
trust  for  conversion,  as  we  have  seen  (ante,  pp.  368,  388).  Forms  of 
real  settlement,  made  on  marriage,  are  given  in  Williams's  Convey- 
ancing Statutes,  pp.  615,  517. 

(2)  Stat.  45  &  46  Vict.  c.  75.  seq.,  418,  421. 

(a)  Ibid.     See  Williams's  Con-  (&)  Sect.  25  ;  ibid.  p.  463,  and 

veyancing   Statutes,    pp.    373   et       see  p.  436,  note  (q). 
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acquaintance  with  the  previous  law.  For  these  reasons  it 
is  proposed  in  the  present  chapter  to  explain  first  the 
rights  given  to  husband  and  wife  respectively  by  the 
common  law,  and  the  important  rights  secured  to  mar- 
ried women  by  Courts  of  Equity,  together  with  the 
modifications  introduced  by  the  Married  Women's  Pro- 
perty Act,  1870  (c),  and  other  statutes ;  and  then  to 
consider  the  changes  made  by  the  Married  Women's 
Property  Act,  1882  (d). 


Ancient 
rights  of 
husband  and 
wife. 


Down  to  the  time  when  the  Act  of  1882  took  effect, 
the  principles  which  governed  the  legal  (as  distinguished 
from  the  equitable)  rights  (e)  of  husband  and  wife  to 
personal  property  were  traceable  rather  to  the  circum- 
stances of  ancient  than  of  modern  times.  In  ancient 
times  landed  property  was  by  far  the  most  important ; 
and  the  wife  was  accordingly  entitled  to  a  provision  out 
of  the  lands  of  her  husband,  in  the  event  of  her  surviving 
him,  which  no  alienation  that  he  could  make,  nor  any 
debts  which  he  might  incur,  were  able  to  set  aside  (/). 
But  in  those  days  personal  property  was  of  too  insigni- 
ficant a  value  to  be  the  subject  of  any  such  provision. 
And  if  a  woman  now  marry  without  a  settlement,  she 
has  still  no  claim  on  her  husband's  personal  estate,  how- 
ever large,  unless  he  should  happen  to  die  intestate,  in 
which  case,  as  we  have  already  mentioned,  she  is  entitled 
to  a  third  or  a  half  of  what  he  may  leave,  according  as 


(c)  Stat.  33  &  Si  Vict.  c.  93.  {d)  Stat.  45  &  46  Vict.  c.  75. 

(c)  Eqiutable  rights  are  rights  which  owe  their  origin  to  the  equit- 
able jurisdiction  of  the  Court  of  Chancery  and  may  now  be  enforced 
in  the  High  Court  of  Justice  by  virtue  of  the  equitable  jurisdiction 
vested  therein  by  the  .Judicature  Acts.  Legal  rights,  as  opposed  to 
equitable  rights,  are  rights  conferred  by  the  common  law  or  by 
statute,  which  may  now  be  enforced  in  the  High  Court  of  Justice, 
because  the  jurisdiction  of  the  former  Courts  of  common  law  has  been 
transferred  thereto  by  the  same  Acts  ;  see  ante,  pp.  91,  92.  And 
further,  as  to  the  distinction  between  legal  and  equitable  rights,  see 
Williams's  Conveyancing  Statutes,  pp.  164—16(5,  386—388. 

(/)  See  Principles  of  the  Law  247,  14th  ed.  ;  282, 15th  ed. ;  273, 
of  Real  Property,  235,  13th  ed.  ;       16th  ed. 
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he  may  or  may  not  leave  issue  surviving  him,  A  hus- 
l)and,  on  the  other  hand,  was  in  ancient  times  considered 
absolutely  entitled  to  such  personal  chattels  as  his  wife 
might  possess.  In  this  respect  the  law  was  then  both 
simjjle  and  sufficient.  By  the  act  of  marriage,  the  wife 
placed  herself  under  the  coverture  or  protection  of  her 
husband.  She  became  in  the  law  French  of  those  days 
ii  feme  covert.  Thenceforth  all  demands  to  which  she 
was  personally  liable  were  to  be  answered  by  her  natural 
protector.  The  wife  was  considered  as  merged  in  her 
husband,  and  both  were  regarded  as  but  one  person  {g). 
Accordingly,  all  rights  in  respect  of  personal  estate, 
which  were  enjoyed  by  a  man  at  the  time  of  marriage, 
remained  to  him  unaltered  after  marriage.  A  husband 
moreover  enjoyed  the  full  legal  capacity  for  acquiring 
and  exercising  all  rights  with  regard  to  property,  just 
as  much  as  an  unmarried  man.  And  in  this  respect  the 
law  still  remains  the  same.  But  the  capacity  of  the 
wife  for  acquiring  and  exercising  rights  over  personal 
estate  was  by  the  old  law  mainly  transferred  to  the 
husband  during  the  period  of  her  coverture,  that  is, 
during  the  continuance  of  the  marriage  {It).  So  long 
therefore  as  the  coverture  continued,  the  husband  was 
absolutely  entitled  to  all  personal  property  which  his 
wife  might  have  or  acquire,  and  which  was  in  possession 
or  was  reduced  by  him  into  his  possession.  During  the 
same  period  however  he  was  liable  to  be  sued,  jointly 
with  his  wife,  in  respect  of  all  contracts  made  by  her 
before  marriage  {i),  and  all  torts  {k)  committed  by  her 
either  before  or  during  the  marriage  (Z).  He  might 
thus  be  made  liable  to  the  payment  of  all  debts  which 
she  might  have  incurred  before  marriage.     Until  the 


{g)  Pr.  E.   P.    225,    13th  ed.  ;  (i)  See   Williams's  Conveyauc- 

237,    14th    ed.  ;    266,   15th    ed.  ;  ing  Statutes,  396,  432—436. 

258,   16th   ed.  ;    Williams's  Con-  {h)  See  ante,  p.  93. 

veyancing  Statutes,  374,  375.  {I)  See  Williams's  Conveyanc- 

{h)  See  Williams's  Conveyanc-  ing  Statutes,  399  ct  scq. 
ing  Statutes,  373— 376. 

W.P.P.  I  I 
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passing  of  the  stcatute  above  mentioned,  tliese  simple 
principles  pervaded  the  law  relating  to  the  husband's 
interest  in  his  wife's  personal  estate;  although  the 
several  different  species  of  personal  estate  to  which 
modern  civilization  has  given  rise,  conjoined  with  the 
rules  of  equitable  administration  laid  down  by  the 
Court  of  Chancery,  and  the  anomalous  rights  conferred 
upon  married  women  by  the  Married  Women's  Pro- 
perty Act,  1870  (m),  gave  to  this  branch  of  law  a 
perplexity  unknown  to  the  simple,  though  somewhat 
harsh,  rules  of  our  ancestors. 

The  wife's  In  the  first  place  then,  by  the  common  law,  personal 

sonil  bcllm^'    pi'operty  of  the  ancient  kind,  namely,  chattels  personal 
to  her  or  movable  jroods,  belonging   to  the  wife  at  the  time 

of  her  marriage,  or  given  to  her  afterwards,  became  the 
absolute  property  of  her  husband  in  the  same  manner 
precisely  as  if  they  had  been  originally  his  own,  or  had 
been  subsequently  given  to  him  (n).  He  might  dispose 
of  them  as  he  pleased  in  his  lifetime  or  by  his  will ; 
they  were  subject  to  his  debts  ;  and  if  he  died  intestate, 
the  wife  had  no  further  claim  to  them  than  to  any 
other  of  his  effects.  So  imperative  was  this  rule,  that 
if  chattels  personal  were  given  to  a  married  woman 
jointly  with  a  stranger,  the  law  instantly  severed  the 
jointure,  and  made  the  husband  and  the  stranger 
tenants  in  common  (o). 

Tarapher-  The  Only  exceptions  to  this  sweeping  rule  were  the 

iiaha.  wife's iiarapJiernalia,  so  called  from  the  Greek  7rapa(f)epvr] , 

beiuGf  thinfrs  to  which  the  wife  was  entitled  over  and 

above  her  dower.     The  wife's  paraphernalia  consisted 

of  her  apparel  and  ornaments  suitable  to  her  rank  and 


(m)  Stat.  33  &  34  Vict.  c.  93.  1G9. 

{ii)  Co.    Litt.    300   a  ;    351  b  ;  (o)  Bracehrldgc  v.  Coolc,  Vlow- 

Bac.    Abr.   tit.  Baron  and    Feme  den.  411.     See  He  Bartons  will, 

(C.)  3  ;  1  Rop.  Husb.  and  Wife,  10  Hare,  12. 
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degree  {p)  ;  and  gifts  made  by  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  by  her  as  ornaments 
were  considered  as  part  of  her  paraphernalia  {q).  These 
articles,  equally  with  the  wife's  other  personal  chattels, 
might  be  disposed  of  by  the  husband  in  his  lifetime  (r), 
and,  with  the  exception  of  the  wife's  necessary  clothing, 
were  also  liable  to  his  debts  (s).  The  wife  also  herself 
had  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  {t).  But  paraphernalia  differed 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  he  might  dispose  of  them  in 
his  lifetime,  had  no  power  to  bequeath  them  away  from 
his  wife  by  his  will  {u).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 
her  marriage,  were  generally  considered  in  equity  as 
intended  for  her  separate  use  (x),  in  which  case  they 
were  not  reckoned  amongst  her  paraphernalia,  but 
were,  as  we  shall  hereafter  see,  exempt  from  the  control 
and  debts  of  her  husband,  and  might  be  disposed  of  by 
the  wife  in  the  same  manner  as  if  she  were  unmarried. 

AVith  regard  to  such  of  the  wife's  personal  estate  as  Choses  ia 
was  not  in  possession,  but  for  which  she  had  only  a  right  "^  ^""" 
to  sue,  the  rights  of  the  husband  were  diifereut  accord- 
ing as  the  proceedings  against  the  persons  liable  to  be 
sued  were  required  to  be  taken  in  a  court  of  law  or  of 
equity.  Property  of  this  nature,  as  we  have  already 
seen  (y),  is  termed  in  law  French  cJwses  in  action:  such 
as  might  be  recovered  by  action  at  law  were  called  legal 

(p)  2  Bl.    Com.   436  ;   '2   Rop.  Lord    Toivnscml  v.   IVyndham,  2 

Husb.    aiul  Wife,  140  ;    11    Viu,  Ves.  sen.  1,  7. 
Abr.  tit.  Evemitors  (Z.  5).  (t)   ti   Rop.    Husb.    and    Wife, 

{q)  Graham  v.  Londonderry,  3  141. 
Atk.  394  ;  Jcrmw  v.  Jcrvoisc,  17  {u)  Tipping  v.    Tipping,    1  P. 

Beav.  566.     See  Re  Bretons  estate,  Wms.  730  ;  iVor.h  ui   v.  Northcy, 

17  Ch.  D.  416,  as  to  the  jewellery.  2  Atk.  77. 

(r)  Ibid.  :  2   Rop.    Husb.    and  (x)  Graham  v.  Londonderry,  3 

"Wife,  141.  Atk.    394  ;    2    Rob.    Husb.    and. 

{s)  2  Bl    Com.  436;  Ridoutv.  Wife,  143. 
Earl  of  Plymouth,  2  Atk.    104  ;  (y)  Ante,  p.  9. 

I  I  2 
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choscs  in  action,  and  such  as  might  be  recovered  by  suit 
Hii.sbaiul  inny  in  equity  were  called  equitable  choses  in  action.     Witli 
hrJan  Kct  ^'    regard  to  each  of  them,  the  rights  of  the  husband  were 
them  during    pf  a  different  kind,  although    in  each   the  same  rule 
applied,  that  if  he  could  get  them  into  his  possession 
during  the  coverture  he  had  a  right  to  keep  them,  other- 
wise they  would  belong  to  his  wife  {z). 

Legal  Glioses  Legal  choses  in  action  consist  principally  of  debts 
m  action,  ^^^^  ^^  ^-^^  wife,  and  secured  or  not  by  bond,  or  by  bills 
or  promissory  notes.  Of  all  these  the  husband  had  a 
right  to  receive  payment,  and,  should  payment  have 
been  refused  him,  he  might  sue  for  them  in  the  joint 
names  of  himself  and  his  wife  (a) ;  but  bills  and  notes 
of  the  wife  payable  to  order,  being  transferable  by  in- 
dorsement, might  be  indorsed  by  the  husband  alone  (6), 
or  sued  for  in  his  own  name  (c).  All  such  legal  choses 
in  action  as  accrued  to  the  wife  after  her  marriage  might 
be  sued  for  by  the  husband,  either  in  the  joint  names  of 
'  himself  and  his  wife,  or  in  his  own  name  only  (r?) ;  but 
if  the  wife  had  really  no  interest,  he  could  not  of  course 
make  use  of  her  name  (e).  If  the  husband  sued  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 
judgment  of  the  Court  survived  to  her  in  the  case  of  his 
decease  (/)  ;  but  if  he  sued  in  his  own  name,  the  benefit 
of  the  judgment  formed  part  of  his  own  personalty. 
If,  however,  the  husband  should  not  have  received  the 
money  in  his  lifetime,  or  should  not  have  obtained 
judgment  for  it  in  his  own  name,  on  his  decease,  his 
wife  became  entitled  by  survivorship  to  the  chose  in 

(z)  2  Bl.  Com.  434  ;  1  Wms.  on      EL  30. 
Executors,  pt.  2,  bk.  3,  ch.  1,  s.  3.  (c)  Burrough  v.  Moss,  10  Barn. 

(a)  1    Eop.    Husb.   and   Wife,       &  Cress.  .558. 

213,  214  ;   Sherrington  v.  Yates,  (d)  1    Rop.    Husb.    and  Wife, 

12  Mee.  &  Wels.   855.      Li   this  213. 

case  the  note  was  not  payable  to  (c)  Abbot  v.  JBlofield,  Cro.  Jac. 

order,  and  therefore  not  negoti-  644. 

able.  (/)  1  Vern.  396  ;  1  Rop.  Husb. 

[b)  Mason  v.  Morgan,  2  Ad.  &  and  Wife,  212. 
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action  so  remaining  still  unreduced  into  possession  {(/), 

and  bills -and  notes  formed  no  exception  to  this  rule  {It); 

but  if  the  wife  died  before  her  husband,  these  choses  in  Husband  sur- 

action,  still  remaining  unreduced,  formed  part  of  her  take"ou"\!^^^ 

l^ersonal  estate ;  and  her  husband  had  to  take  out  ad-  mmistration. 

ministration  to  her  effects  before  he  could  proceed  to 

recover  them  (i).     When  recovered,  they  belonged  to 

him  absolutely,  as  did  any  other  personalty,  which  he 

might  acquire  as  his  wife's  administrator  (Ic).     But  the 

husband,  as  the  administrator  of  the  wife,  was  bound 

to  satisfy  her  ante-nuptial   debts  and   other   personal 

liabilities  out  of  the  assets  which  he  acquired  in  that 

capacity  (Z),     The  only  exception   to   the  rule,  requir- Exception. 

ing  the  husband   to   take  out   administration  to  the 

wife  in  order  to  recover  her  chose  in  action,  occurred 

in  the  case  of  the  husband  being  entitled,  in  right  of 

his  wife,  to  "any  estate  in  fee  simple,  fee  tail,  or  for 

term   of  life,   of  or   in  any   rents   or   fee-farms;"   in 

which  case  the  husband,  after  the  death  of  his  wife, 

was  empowered  by  statute  [m)  to  recover  the  arrears 

accrued  to  his  wife  before  marriage  by  action  of  debt 

or  distress.     But  this  provision  did  not  apply  to  the 

rents  reserved  upon  leases  for  years  {n). 

Equitable  choses  in  action  consist  principally  of  lega-  Equitable 
cies,  residuary  personal  estate  of  testators,  and  money  action  ^^ 
in  the  funds.     But  all  kinds  of  ]3ersonal  property,  in- 
cluding chattels  real  (o),  vested  in  trustees,  who  were 

((/)  Co.  Lit.  351  b.  (m)  Stat.  32  Hen.  VIH.  c.  37, 

ill)  Richards    v.    Richards,     2  s.  3. 

Barn.    &   Adol.    447  ;    Gatcrs   v.  {n)  Prcscott  v.  Boucher,  3  Barn. 

Madclcy,   6   Mee.   &   Wels.    423  ;  &  Adol.  849. 

Hart  V.  Stephens,  6  Q.   B.  937  ;  (o)  Hanson  v.  Keating,  4  Hare, 

ScarpelUni  v.   Atchcson,  7  Q.   B.  1.     As   to   the   question    of   the 

864.  wife's  equity  to  a  settlement  out 

(i)  1    Rop.    Husb.    and    "Wife,  of  the  rents  and  profits  of  heredi- 

205.      See   Belts   v.    Ki/njjton,   2  taraents  belonging  to  her  for  an 

B.  &  Adol.  273.  equitable  estate    of  freehold,  see 

(k)  See  Williams's  Conveyanc-  Tidd  v.  Lister,   10  Hare,   140  ;  3 

ing  Stat^ites,  375,  452—454.  De  G.,   M.   &  G.  857,  869,  870  ; 

(/)  Ibid.  p.  454.  Durham  v.  Crackles,  8  Jur.,  N.  S. 
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formerly  answerable  only  to  the  Court  of  Chancery,  were 
subject  to  a  rule  of  equity,  by  which  equitable  choses  in 
action  were  mainly  distinguished  from  such  as  were 
merely  legal.  This  rule  was  as  follows  :  that  the  Court 
of  Chancery  would  not  assist,  nor,  if  the  wife  should 
dissent,  would  it  allow  the  husband  to  recover  or  receive 
any  property  of  his  wife  recoverable  only  in  that  Court, 
without  his  settling  a  due  proportion  of  such  property 
on  his  wife  and  cliildren  (p).  The  right  of  the  wife  to 
such  a  provision  was  termed  the  wife's  equity  for  a 
Wife^equity  settlement  (q).  In  fixing  the  proportion  to  be  settled,  a 
Sent^"""'*'  V^^^  settlement  was  always  taken  into  account  (r). 
But  where  no  settlement  has  previously  been  made, 
the  proportion  required  to  be  settled  on  the  wife  was 
most  frequently  one-half  (s)  ;  and  sometimes  the  Court 
has  gone  so  far  as  to  require  a  settlement  of  the  whole 
fund  (t).  Although  the  children  were  usually  inserted 
in  the  settlement,  yet  the  right  was  personal  to  the 
wife,  and  might  be  waived  by  her  (u)  ;  nor  would  it 
.  survive  to  the  children  in  case  of  her  decease,  before  the 
Court  had  made  its  decree  (x)  ;  but  if  she  died  after  the 

1175;    Stiirgis  v.    Champncys,  5  [s)   1    Kop.    Husb.    and   Wife, 

Myl.  &  Cr.  97  ;  Wortlmm  v.  Pern-  260  ;  Archer  v.  Gardiner,  1  C.  V. 

hcrton,    1    De    Gex    &   S.    644 ;  Coop.  340. 

Glcavcs  V.  Paine,  1  De  Gex,  J.  &  {t)  Brett  v.  Grcemccll,    3  You. 

S.  87  ;  Smith  v.  Matthews,  3  De  &   Coll.    230 ;    Gardner  v.  Mar- 

G.,  F.  &  J.  139  ;  BarncsY.  Rohin-  shall,  14  Sim.  575  ;  Scott  v.  Sjm- 

son,  1  N.  R.  257  ;  Sugd.  V.  &  P.  shett,  3  Mac.  &  Gord.  599  ;  Dunk- 

560,  14th  ed.  ley  v.  Dunklcy,  L.  C,  16  Jur.  767; 

(;;)  It  was  formerly  held  that  2  De  Gex,   M.   &  G.    390  ;  Mar- 

the  wife's  equity  to  a  settlement  shall  v.  Foioler,    16    Beav.  249 ; 

did   not   extend  to   sums   under  Gent   v.  Harris,    10   Hare,   383 ; 

200Z. ;  Fodcn  v.  Finney,  4  Russ.  Be  Welchmcm,  1  Gift'.  31;  Taunton 

428  ;    but    this    distinction   was  v.  Morris,  11  Ch.    D.   779  ;  Reicl 

afterwr.rds  abolished  \Inre  Cutler,  v.  Reid,  33  Ch.  D.  220. 

14    Beav.    220 ;    Re   Kincaid,    1  (?;)  Murray  v.  Lord  Elibank, 

Drew.  326.  13  Ves.  6.     But  the  wife  having 

(7)  1  Rop.  Husb.  and  "Wife,  256  once  insisted  on  her  right  could 

ct  scq.  not  afterwards  wai^  e  it ;  Barker 

(r)  March  v.  Head,  3  Atk.  720  ;  v.  Lea,  6  Mad.  330  ;    Whittem  v. 

Lady  Flibankv.  MontoUeu,  5  Yes.  Sawyer,  1  Beav.  593. 

737  ;  Erskinc's   Trust,   1    Kay  &  {x)  De  la  Garde  v.  Lcmjyriere, 

John.  302  ;    Sinrett  v.    Willows,  6    Beav.    344  ;    overruling   Stein- 

L.  C.,  12  Jur.,  N.  S.  538  ;  Law  viitz  v.  Halthin,  1  Glyn.  &  Jam. 

Rep.,  1  Ch.  Ap.  520.  64  ;   Baker  v.  Bayldon,   8  Hare, 
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decree,  it  would  still  have  been  carried  into  effect  for  the 
benefit  of  the  children  (//).  The  ultimate  limitation  in 
default  of  children  was  in  favour  of  the  husband  abso- 
lutely ;  as,  but  for  the  equity  to  a  settlement,  the  pro- 
perty would  have  been  his  own  (z).  This  rule  of  the 
Court  of  Chancery,  by  which  a  settlement  v/as  enforced, 
was  founded  on  one  of  the  maxims  of  equity,  that  he 
who  would  have  equity  must  do  what  is  equitable  (a) ; 
it  could  not,  therefore,  be  enforced  until  the  time 
arrived  when  the  fund  became  payable  to  the  hus- 
band (h).  If,  however,  as  most  frequently  happened, 
the  husband  could  obtain  from  the  executor  or  trustee 
of  the  fund  in  question  payment  of  it  to  himself, 
without  the  assistance  of  the  Court,  he  had  a  right  to 
do  so,  and  in  this  case  the  wife's  equity  was  at  once 
excluded.  And,  if  the  time  of  payment  had  arrived, 
the  executor  or  trustee  might  safely  pay  over  the  fund 
to  the  husband,  unless  the  wife  should  have  already 
commenced  a  suit  or  an  action  to  enforce  her  risht  to  a 
settlement  (c).  The  receipt  of  the  fund  by  the  husband, 
when  it  had  become  payable,  was  also  an  effectual  bar 
to  the  wife's  riglit  by  survivorship  (ri). 


If  the  husband,  instead  of  obtaining  payment  of  the  Effect  of  the 
fund,  sliould  have  assigned  it  to  a  third  person  (e),  or  if  ass^crumeut. 
he  should  have  become  bankrupt  (/),  his  assignee  or  the 


210;  JFallaccv.AuMjo,  Y.-C.K.  273;  Murray  v.  Lord  Elibunl; 

9  Jur.,    N.  S.  687  ;   2   Drew.  &  10  Ves.  90. 

Smale,    216,    affirmed    by    Lords  {d)   1    Rop.   Husb.    and   AVife, 

Jus.,  11  W.  R.  972;   1  De  Gex,  220  ;  Rces  v.  Keith,  11  Sim.  388  ; 

J.  &  S.  643.  Cionningham     v.    Antrobus,     16 

(?/)  Groves  V.  Clarke,   1  Keen,  Sim.  436. 
132;   S.  C,   Groves  Y.  Perkins,  6  (c)    1    Rop.    Husb.    and    Wife, 

Sim.  584.  271  ;  Ilalcolm  v.  Cliarlesioorth,  1 

(:;)  Croxtonv.  3Iay,  Law  Rep.,  Keen,   73,  74;    Scot.t  v.  Spashett, 

9Eq.  404;  Walsh  v.  JVason,  L.C.  3  Mac.   &  Gord.    599;  Carter  v 

&  L.  J.  M.,  21  W.  R.  554  ;  L.  R.,  Tagqart,  5  De  Gex  &  Smale,  49  ; 

8  Ch.  482.  1    De    Gex,    M.   &  G.    286.     See 

{a)  2  P.  Wms.  641.  JFard  v.  Yates,  1  Drew.  &  S.  80. 

(b)  Oshorn  v.  Morrjan,   9  Hare,  (/)  1    Rop.    Husb.  and  Wife, 
432.  268  ;  Taunton  v.  Morris,  11  Ch. 

(c)  1    Rop.    Husb.    and    Wife,  D.  77J 
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Assignment 
of  wife's 
reversionary 
choses  in 
action. 


Example. 


trustee  for  his  creditors  would  liave  taken  subject  to  the 
wife's  equity  for  a  settlement,  in  the  same  manner  as  if 
no  assignment  had  been  made.  But  if  the  interest  to 
which  the  wife  was  entitled  consisted  of  an  equitable 
estate  for  her  life  only,  an  assignee  from  the  husband 
of  such  life  interest  for  valuable  consideration  would 
have  been  entitled  to  hold  it  as  against  the  wife's  equity 
for  a  settlement  (g)  ;  although  she  would  have  been 
entitled  to  a  settlement  as  against  his  creditor's  trustee 
in  bankruptcy  (/t).  If  the  husband  died  before  the 
assignee  got  possession  of  the  fund,  leaving  his  wife 
surviving,  the  wife's  right  by  survivorship  prevailed 
over  the  title  of  the  creditors'  trustee  in  bankruptcy  (i) 
or  the  assignee  for  valuable  consideration  (A;). 

If  the  wife  should  have  been  entitled  to  any  chose 
in  action,  whether  legal  or  equitable,  of  a  reversionary 
nature,  the  effect  of  an  assignment  by  the  husband 
was  different  under  different  circumstances.  The  wife 
could  not  assign  (?)  ;  for  by  the  act  of  marriage  she 
deprived  herself  of  all  powder  so  to  do  ;  and  the  husband 
could  only  assign  to  another  the  interest  to  which  he 
might  be  entitled  himself.  Suppose,  therefore,  that  the 
wife  was  entitled,  on  the  death  of  A.,  a  living  person, 
to  a  sum  of  stock  standing  in  the  names  of  trustees,  and 
that  her  husband  made  an  assignment  of  this  rever- 
sionary interest  to  B.,  a  purchaser ;  the  benefit  which 
accrued  to  B.  by  virtue  of  this  assignment,  varied,  ac- 
cording as  the  husband,  the  wife,  or  A.,  the  tenant  for 
life,  happened  to  die  first.     If  the  husband  died  first, 


{(j)  Elliott  V.  C'ordeU,  5  Mad. 
149  ;  Stanton  v.  Hall,  2  Russ.  & 
M.  175,  182  ;  Tidd  v.  Lister,  10 
Hare,  140,  154  ;  3  De  Gex,  M.  & 
G.  857  ;  Re  Duffy's  Trust,  28 
Beav.  386. 

{h)  Wright  v.  Morley,  11  Ves. 
17  ;  Taunton  v.  Morris,  11  Ch.  D. 
779. 

(i)  Tierce  v.  Tliornlcy,  2  Sim. 


167. 

{k)  HutcliingsY.  Smith,  9  Sim. 
137  ;  Ellison  v.  Ehcin,  13  Sim. 
309  ;  Ashhy  v.  Ashhy,  1  Coll.  553; 
Le  Vasseur  v.  Scratton,  14  Sim. 
116  ;  Michelmorev.  Mudgc,  2  Giff. 
183  ;  Frole  v.  Soady,  L.  R.,  3 
Ch.  220. 

{I)  Otherwise  than  mider  stat. 
20  &  21  Vict.  c.  57,  stated  below. 
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B.  lost  his  purchase  ;  for  the  wife,  having  survived  her 
husband,  became  on  tlie  death  of  A.  entitled  to  the 
stock,  which  had  never  been  reduced  into  the  possession 
of  her  husband,  or  of  B.,  his  assignee  (m).  If  A.  died 
first,  B.  might  then  obtain  a  transfer  of  the  stock,  if  the 
trustees  chose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  brought  a  suit  or  an  action  to  enforce 
her  equity  to  a  settlement  (n).  But  if  the  trustees 
refused  to  transfer  without  the  direction  of  the  Court, 
or  if  the  wife  insisted  upon  her  right,  then,  as  we  have 
seen  (o),  B.  most  probably  obtained  only  half  of  the 
fund  for  his  own  benefit,  and  was  obliged  to  settle  the 
other  half  on  the  wife  and  children.  If,  however,  the 
wife  died  first,  then  this  chose  in  action,  not  having 
been  reduced  into  possession,  remained  part  of  the  wife's 
personal  estate,  like  a  legal  chose  in  action,  under  the 
same  circumstances  (jy)  ;  and  the  husband,  on  taking 
out  administration  to  his  wife,  was  bound  by  his  pre- 
vious assignment.  B.  accordingly  in  this  single  event 
obtained  the  whole  fund,  subject  however  to  the  wife's 
debts,  if  any.  It  was  once  thought  that  if  an  assign- 
ment could  be  obtained  from  the  tenant  for  life,  of  his 
life  interest  in  a  fund  circumstanced  as  above  mentioned, 
to  the  married  woman  entitled  to  the  reversion,  she 
would  be  in  the  same  situation  as  if  the  whole  fund  had 
been  originally  lield  in  trust  for  her  absolutely ;  and 
that  after  such  an  assignment,  the  whole  fund  might 
therefore  be  transferred  to  the  husband  (q).  But  it  is 
contrary  to  the  general  principle  of  equity  to  allow  the 
rights  of  parties  to  be  affected  by  any  merger  or  ex- 
tinguishment of  interests;  and  the  doctrine  in  question 
was  overruled  (r). 

{m)  Purdcw  V.  JcKkson,^  Unss.  IlaJl  y.  Hugonin,   14  Sim.  595; 

1  ;  Honncr  v.  Morton,  3Russ.  65.  Bisliopp  v.  Colchrook,  V.-C.  E.,  11 

{n)   Greedy    v.    Lavender,     13  Jur.  793. 

Beav.  62.  (?•)  TFhiUlev.Hcnnmg,  11  Boslv. 

(o)  Ante,  p.  486.  221  ;  affirmed,  2  Phil.  731  ;  Han- 

(p)  Ante,  p.  485.  chett  v.  Briscoe,  22  Beav.  496. 

(q)  Creed  v.  Perry,  14  Sim.  592 ; 
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llcli-aso  <il" 
huiibaiul. 


Money 
clinr;^eil  on 
rt'ttl  estate. 


Disposition 
of  wife's 
revcrsionaiy 
interests. 


Release  of 
powers. 

Ecleasc  of 
equity  to  n 
settlement. 

To  be  sepa- 
rately ac- 
knowledaed. 


The  same  principles  wliicli  applied  to  the  assignment 
by  a  husband  of  his  wife's  reversionary  interest  in  a 
chose  in  action,  applied  also  to  his  release,  which  was 
as  little  binding  on  her  as  his  assignment,  in  case  of  her 
being  the  survivor  (i').  If,  however,  the  reversionary 
chose  in  action  of  the  wife  consisted  of  money  charged 
on  real  estate,  the  wife's  interest  could  either  bo  re- 
leased or  assigned  by  a  deed  acknowledged  by  her,  with 
the  concurrence  of  her  husband,  under  the  provisions 
of  the  Act  for  the  Abolition  of  Fines  and  Recoveries  (t). 
The  contrary  was  decided  in  a  case  (u),  which  may  now 
be  considered  as  overruled  (x). 

An  Act  of  Tarliament  of  the  present  reign  (y),  com- 
monly called  "  Malins'  Act,"  enabled  every  married 
woman,  with  the  concurrence  of  her  husband,  by  deed 
to  dispose  of  every  future  or  reversionary  interest, 
whether  vested  or  contingent,  of  such  married  woman, 
or  her  husband  in  her  right,  in  any  personal  estate  to 
Avhich  she  should  be  entitled  under  any  instrument 
(except  her  marriage  settlement)  made  after  the  Slst 
December,  1857 ;  also  to  release  or  extinguish  any 
power  in  regard  to  any  such  personal  estate ;  and  also 
to  release  and  extinguish  her  equity  to  a  settlement  out 
of  her  personal  estate  in  possession  under  any  such 
instrument  as  aforesaid.  But  every  such  disposition 
was  required  to  be  separately  acknowledged  by  her  in 
the  manner  required  by  the  Act  for  the  Abolition  of 
Fines  and  Recoveries  (s).    And  nothing  therein  contained 


(s)  Rogers  v.  Acaster,  14  Beav. 
445  ;  Hurley  v.  Harlcy,  10  Hare, 
325. 

(/)  Stat.  3  &  4  Will.  IV.  c.  74. 
See  Principles  of  the  Law  of  Real 
Property,  p.  233,  13th  ed.  ;  245, 
14th  ed.  ;  279,  15th  ed.  ;  270, 
16  th  ed. 

(n)  Hohhy  X.  Allen,  Y.-C. 
Knight  Bruce,  15  Jur.  835  ;  8. 
C.  nom.  Hohhy  v.  Cullins,  4  Do 
Gex  &  S.  289. 


(.}■)  Sugd.  Eeal  Property  Sta- 
tutes, p.  240,  1st  ed.  ;  p.  233,  2nd 
ed.  ;  Jjrigys  v.  Chu  tube  via  in,  11 
Hare,  69  ;  18  Jur.  56  ;  Tiicr  v. 
Turner,  20  Beav.  560. 

{y)  Stat.  20  &  21  Vict.  c.  57. 

{z)  Stat.  3  &  4  Will.  IV.  c.  74. 
See  Principles  of  the  Law  of  Real 
Property,  p.  233,  13th  ed.  ;  245, 
14th  ed.  ;  279,  15th  ed.  ;  270, 
16th  ed. 
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was  to  extend  to  any  reversionary  interest  to  which  she 
should  become  entitled  under  any  instrument  by  which 
she  should  be  restrained  from  alienating  or  affecting 
the  same. 

By  the  general  rule  of  the  common  law,  founded  Husband's 
upon  the  same  principle  of  the  union  of  person  in  hus-  cmnmonlaw. 
band  and  wife  (fi),  a  married  woman  could  not  sue  or  be 
sued  without  her  husband  (b).  It  followed  that,  by  the 
common  law,  a  husband  was  liable  to  be  sued  jointly 
with  his  wife,  during  the  continuance  of  her  coverture, 
in  respect  of  all  contracts  made  by  her  before  mar- 
riage (c),  and  all  torts  (d)  committed  by  her  either 
before  or  during  the  marriage  (<?).  He  might  thus  be 
made  answerable  for  all  the  debts  and  liabilities  of  his 
wife,  contracted  previously  to  her  marriage  ( /).  But 
if  judgment  for  any  such  debt,  or  in  respect  of  any 
such  liability,  were  not  recovered  during  the  continu- 
ance of  the  marriage,  the  husband's  liability  ceased, 
except  to  the  extent  of  the  assets  to  which  he  might  be 
entitled  as  his  wife's  administrator  (g) ;  and  if  the  wife 
survived  she  again  became  solely  liable  (Jt).  The  hus- 
band's liability  for  torts  committed  by  his  wife  during 
her  coverture  also  ceased  when  the  maniage  came  to  an 
end,  unless  judgment  had  been  previously  recovered  (i). 
But,  as  her  administrator,  he  was  liable  to  satisfy  all 
her  personal  liabilities  to  the  extent  of  the  assets  which 
he  might  acquire  in  that  capacity  {k),  as  we  have  seen  (I). 


(a)  Ante,  p.  481.  3  Beav.  227  ;  Luard's  case,  1  De 
(h)  See  Williams's  Coiive3'anc-  Gex,  F.  &  J.  533. 
ing  Statutes,  p.  396,  and  the  an-  (g)  Heard  v.  Stamford,  3  P. 
thorities  cited  in  notes  {li),  {i)  Wms.  409 ;  ante,  p.  485.  See 
thereto.  For  the  exceptions  to  Williams's  Conveyancing  Sta- 
tins rule,  see  ibid.  pp.  396—398.  tutes,  399,  400,  433,  454. 

(c)  See  ihid.  pp.  432 — 436.  {h)  See  Williams's  Conveyanc- 

{d)  Ante,  p.  93.  ing  Statutes,  399,  432,  433. 

(c)  See   Williams's  Conveyanc-  {i)  See  ibid.,  pp.  399,  400,  401, 

ing  Statutes,  399  ct  scq.  433,  and  n.  (u). 

{/)  2    Roper's    Husband    and  (/i)  See  ibid.,  p.  456. 

W^ife,  73  ;  Falmcr  v.    IVakeJield,  [l)  Ante,  p.  485. 
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Desidcs  the  above  liabilities  of  the  husband,  he  was 
bound  to  maintain  his  wife  and  to  supply  her  with 
necessaries  suitable  to  her  station  in  life  (m). 

Fraud  on  the  The  burdens  with  which  the  husband  was  thus  charge- 
m"  Htnl'^ '  able  were  regarded  as  the  consideration  which  he  paid  for 
rijjht.s.  liir,  marital  rights  in  his  wife's  property.     It  was  there- 

fore a  rule  of  law,  that  the  husband  should  not,  pre- 
viously to  the  marriage,  be  defrauded  of  those  rights 
by  his  intended  wife  (u).  Accordingly,  if  the  wife, 
after  an  engagement  to  marry,  assigned  away  any  of 
her  property  without  the  knowledge  and  consent  of  her 
intended  husband,  such  assignment  was  void,  as  a  fraud 
on  his  marital  rights  (o).  And  the  circumstance  of  the 
intended  husband's  being  ignorant  of  her  possession  of 
tlie  projDerty  in  question  Avas  immaterial  (ji>). 

The  liusliaiid  The  right  of  the  husband  to  the  whole  of  his  wife's 
iiught  autho-   personal  estate,  in  the  event  of  her  decease  in  his  life- 

nze  his  wiie      '■_  _  '         _ 

to  dispose  of  time,  might  be  waived  by  his  giving  her  authority  to 
estat'^e^by""  di:<pose  of  such  estate,  or  any  part  of  it,  by  her  will ;. 
lier  win.  and  such  a  will  was  valid  and  binding  on  the  husband 

if  he  once  allowed  it  to  be  proved  (q).  But  during  the 
wife's  lifetime,  and  even  after  her  death,  until  probate 
of  the  will,  this  authority  might  be  revoked  ;  and  if  the 
husband  died  before  the  wife,  such  a  will  was  not  bind- 
ing on  the  wife's  next  of  kin  (i'). 


{m)  See  Mcmly  v.   Scott,  1  Sid.  522  ;    Taylor  v.    Furjh,   1  Hare, 

109,    120,    124,    125  ;     S.    C,    2  608  ;    Pridcanx    v.    Lonsdale,    4 

Smith,  L.  C.  450,  467,  473—475,  Giff.    159  ;    affirmed,  1   De   Gex, 

8th  ed.  ;  Bay  ley,  J.,  Montague  v.  Jones  &  Smith,  433  ;  Downes  v. 

Benedict,  3    B.    &   0.    631,  635  ;  Jennings,  32  Beav.  290. 

Bramwell,   L.    J.,   Debcnham    v.  (p)  Goddard  v.  Snoiv,  1  Euss. 

jMcllon,   5   Q.    B.    D.    394,   398  ;  485. 

Selbome,  C,  ,S'.  C,  6  App.    Cas.  (</)    1   Rop.    Hush,    and    Wife, 

24,   31 ;  Blackburn,  L.    A.,   ibid.  169,  170. 

35,  36.  (r)   15    Ves.     156  ;    Nolle    v. 

(n.)  Coiintcss  of  Strathmorc  v.  Willock,   L.  R.,   8  Ch.  Ap.  778  ; 

Bowes,  1  Ves.  juu.  22,  28.  afliinied,  L.  R.,  7  E.  of  L.,  E.  & 

(o)  England  v.  Downs,  2  Beav.  I.  580. 
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So  far  we  have  mainly  considered  the  rights  aris-  "Wife's  sepa- 
rate estate 
in  er[uity. 


ins:  out  of  the  relation  of  husband  and  wife  at  common  ,• 


law.  Let  us  now  examine  the  rights  which  could  be 
asserted  by  married  women  in  Courts  of  equity.  We 
have  already  noticed  the  wife's  equity  to  a  settlement  (s). 
Besides  this  right,  the  jurisdiction  of  the  Court  of 
Chancery  secured  to  married  women  other  most  import- 
ant equitable  rights  (t)  in  respect  of  property  (u).  For 
that  Court  enabled  a  married  woman  to  enforce  a  trust 
imposed  on  any  person  with  regard  to  property  of  any 
kind,  of  which  he  was  the  legal  owner,  to  hold  and 
apply  the  same  for  her  separate  use  (x).  And  in  that 
Court  she  was  considered  as  a  feme  sole  with  respect  to 
her  separate  estate,  as  her  interest  in  property  settled 
on  trust  for  her  separate  use  was  generally  called  (y). 
Power  to  dispose  of  the  equitable  interest  {s)  in  pro- 
perty of  any  kind  might,  therefore,  be  given  to  a 
married  woman,  independently  of  her  husband,  by 
means  of  a  trust  for  her  separate  use.  When  personal 
estate  was  so  given,  in  equity  the  wife  had  the  same 
powers  of  ownership  as  if  she  were  a  feme  sole ;  she 
might  accordingly  dispose  of  her  interest  in  such  pro- 
perty without  her  husband's  concurrence,  either  in  her 
lifetime  or  by  her  will  («).  But  if  she  died  in  his  life- 
time without  having  made  any  disposition,  her  husband 
became  entitled  to  it  either  in  his  marital  right  (b)  or 
as  her  administrator  (<?),  according  as  the  property  were 

(s)  Ante,  p.  486.  et  scq.,  237,  14th  ed.  ;  193  ct  scq., 

(t)  See  ante,  p.  480,  note  (e).  loth  ed.  ;  188  ct  scq.,  16th  ed.  ; 

(u)  See  James,  L.J.,  Aslucortli  AVilliams's  Conveyancing  Statutes, 

V.  OiUram,  5  Cli.  D.  923,  941.  374,  386—388. 

[x)   Bcnnct  v.  Davis,   2  P.   W.  [a)  Fctti'placc  v.  Gorges,  1  Ves. 

316.     See  Williams's  Conveyanc-  jun.  46  ;  S.   C,   3  Bro.  C.  C.  8  ; 

ing  Stati;tes,  374,    396.  2  Rop.  Husb.  and  Wife,  182. 

()/)  See   Johnson  v.   Oa.llaqhcr,  (b)  Molony  v.  Kennedy,  10  Sim. 

3  lie  Gex,  F.  &  J.  494  ;  Taylor  v.  254  ;  Tumum  v.  Hopkins,  4  Man. 

Meads,  4  De  Gex,  J.  .t  S.  597.  &  Gran.  389. 

{z)  As  to  the  nature  of  an  equit-  (c)    Watt  v.   Watt,  3  Ves.  246, 

able  interest  in  property,  see  Prin-  247  ;  Proudlcy  v.  Fielder,  2  My. 

ciplesof  the  Law  of  Real  Property,  &  Keen,  57. 
p.  163  et  scq.,  225,  13th  ed.  ;  167 
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ill  possession  or  in  action  (d).  A  trust  for  a  woman's 
separate  use  was  properly  and  technically  created  by 
means  of  the  words  "  separate  use."  But  a  direction 
that  licr  receipt  alone  should  be  a  sufiScient  discharge  (e), 
would  also  create  a  trust  for  her  separate  use.  A  gift, 
however,  to  a  woman  for  her  sole  use  was  decided  not 
to  create  a  trust  for  her  separate  use,  unless  aided  by 
the  context  (/).  And  a  gift  to  a  woman  for  her  own 
use  (g),  or  to  be  paid  into  her  proper  hands  {h),  or  even 
to  be  paid  into  her  proper  hands  for  her  own  proper 
use  and  benefit  (i),  was  not  sufficient  to  exclude  the 
rights  of  her  husband. 


(iifts  of 
iucome  for 
a  woman's 
sepamte  use. 


Restraint  on 
auticii)ation. 


A  simple  gift  of  property  for  a  married  woman's 
separate  use  has  not  been  so  usual  as  the  gift  of  the 
income  only  of  the  property  during  her  life  or  during 
the  joint  lives  of  herself  and  her  husband.  A  gift  of 
the  income  of  property  for  a  woman's  separate  use 
might  be  made  either  after  her  marriage,  or  in  con- 
templation of  marriage,  or  whilst  she  was  sole  ;  and 
the  gift  might  be  made  either  independently  of  her 
present  husband,  if  any,  or  of  any  future  husband. 
When  the  gift  was  made  to  a  woman's  separate  use, 
independently  of  any  future  husband,  the  act  of  her 
marriage  conferred  no  interest  in  the  property  on  her 
husband,  but  she  enjoyed,  after  marriage,  the  same 
interest  and  power  of  disposition  as  she  had  before  (Ic). 
It  has  been,  however,  more  usual,  when  the    income 


{d)  See  AVilliams's  Convej'anc- 
ing  Statutes,  452—454. 

(c)  Lee  V.  Fridcaux,  3  Bro.  C. 
C.  381. 

(/)  Massy  v.  Hayes,  L.  J.,  Ire- 
land, 15  W.  R.  376;  aftirmed 
in  the  House  of  Lords,  16  July, 
1S69,  Law  I!ep.,  4  H.  of  L.  288  ; 
Gilbert  v.  Lewis,  1  De  Gex,  J.  & 
S.  38.  See  Seton  on  Decrees, 
690,  4th  ed.,  and  the  cases  there 
cited  ;  Bland  v.  Laiccs,  17  Cli.  D. 


794. 

ig)  Roberts  v.  Spicer,  5  MadJ. 
491  ;  Kensington  v.  Dollond,  2 
Myl.  &  Keen,  184. 

(h)  Tyler  v.  Lake,  2  Russ.  & 
Myl.  183. 

(t)  Blacklow  V.  Laws,  2  Hare, 
49. 

{k)  Tullctt  V.  Armstrong,  1 
Beav.  1  ;  4  Myl.  &  Cr.  390  ;  'Scnr- 
horouqh  v.  Barman,  1  Beav.  34  ; 
4  Myl.  &  Cr.  377. 
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only  of  property  has  been  given  to  a  wife's  separate 
use,  to  insert  a  condition  that  she  shall  not  dispose  of 
the  same  in  any  mode  of  anticipation.  Conditions 
restraining  the  alienation  of  proj)erty  are  generally 
invalid,  as  being  contrary  to  the  policy  of  the  law. 
But  the  Courts  of  Equity  made  an  exception  to  this 
rule  in  favour  of  married  women,  and  having  once 
established  a  trust  for  a  woman's  separate  use,  they 
permitted  such  a  trust  to  be  made  effectual  by  de- 
priving the  wife  herself  of  the  power  of  disposition  {I), 
When  the  income  of  property  was  given  to  a  woman's 
separate  use,  without  power  of  anticipation,  she  was 
not  thereby  deprived  of  the  power  of  alienation  so  long 
as  she  continued  single  (m).  Previously  to  or  in  con- 
templation of  marriage  she  might  therefore  make  such 
disposition  or  settlement  of  such  income  as  she  might 
think  proper.  But  if  she  married  without  a  settlement, 
the  restraint  on  alienation  tlien  attached,  and  so  lonsf  as 
she  remained  under  coverture  she  had  no  further  power 
than  that  of  receiving  the  income  as  it  grew  due  (n).  On 
her  widowhood  her  power  of  alienation  again  revived  (o)  ; 
but  it  ceased  on  her  second  marriage  without  having 
previously  made  any  disposition  (p),  provided  the  re- 
striction on  alienation  were  not,  by  the  terms  of  the 
gift,  confined  to  her  first  marriage  (q).  The  intention 
to  restrain  alienation  ought  always  to  have  been  clearly 
expressed.  A  direction  to  pay  the  income  of  j^i'operty 
into  the  hands  of  a  married  woman,  and  not  otherwise  (r). 


(Z)  Brandon    v.    Rohinson,   18  (o)  Barton    v.    Briscoe,  Jacob, 

Ves.    434 ;    Eohinson  v.     WIiccl-  603. 

Wright,    6    De    Gex,    JI.    &    G.  (p)  Tullctt  v.  Armstrong,    ubi 

o35.  supra ;  lie  Gaffcc,  1  Mae.  &  Gov. 

(«i)   Woodmeston  v.    TFallrr,  2  541  ;  Hawkes  y.  Huibaclc,  M.R.  ; 

Ptuss.  &  Myl.  197  ;  Broion  v.  Po-  19    W.    K.    117  ;    Law  Kep.    11 

<:ock,  2  Russ.  &  Myl.  210.  £q.  5. 

[n]   Tullctt     V.     Armstrong,    1  (17)  Moore   v.  Morris,  4    Drew. 

Beav.  1  ;  4  Myl.  &  Cr.  390  ;  Scar-  33. 

horouqh  v.  Borman,  1  Beav.   34  ;  (r)  Acton  v.    White,  1  Sim.  & 

4  Myi.  &  Cr.  377  ;  Clive  v.  Carcw,  Stu.  429. 
1  John.  &  H.  199. 
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or  on  her  personal  appearance  and  receipt  (s),  was  held 
not  to  be  sufficient  to  restrain  her  from  disposing  of  her 
interest,  the  Avords  being  considered  as  intended  only  to 
cxckidc  the  marital  claims  of  her  husband.  But  if  an 
intention  could  be  collected  from  the  terms  of  the  instru- 
ment, not  only  to  exclude  the  husband's  claims,  but  also 
to  prevent  the  wife  from  anticipating,  such  intention  was 
allowed  to  prevail,  although  it  might  have  been  expressed 
rather  in  popular  than  in  strictly  technical  language  {t). 
A  restraint  on  anticipation  may  be  attached  to  a  gift  of 

the  corpus  of  some   fund,  of  the  nature  of  personal 
ittacnea  lo  '^  f  •    i  j. 

^^'ift  of  corpus  estate,  for  the  separate  use  of  a  married  woman,  so  as  to 

of  property,  p^g^g^-^^  i^q^  from  alienating  the  fund,  or  the  income 
thereof,  during  her  coverture,  otherwise  than  by  will  (u). 
But  if  a  mere  fund  of  money,  not  producing  income, 
be  given  for  the  separate  use  of  a  married  woman,  with 
a  restraint  on  anticipation,  it  appears  that,  unless  the 
donor  should  also  have  declared  an  intention  that  she 
should  enjoy  the  income  only  of  the  fund  during  her 
coverture,  she  will  be  entitled  to  have  the  money  paid 
to  her,  and  to  dispose  thereof  as  she  may  think  fit  (v). 


Restraint  on 
antiiipatiou 
attached  to 


Contract  Ijy 

married 

womau. 


General 


By  the  common  law,  a  married  Avoman  was,  as  a 
general  rule,  incapable  of  entering  into  a  contract,  and 
any  contract,  which  she  purported  to  make,  was  void  (w). 
In  equity,  however,  a  married  woman  had  power  to  bind 
any  separate  estate  (x),  to  which  she  was  entitled  luithout 
restraint  on   anticipation,    by  any   general   pecuniary 


(s)  Boss's  Trust,  1  Sim.  N.  S.  1 96, 
it)  Brown  v.  Bamford,  1  Pliil, 
620  ;  Mooi-e  v.  Moore,  1  Coll.  54 
Harrop  v.  Hoicard,  3  Hare,  624 
Hnrndt  v.  Macdougall,  8  Beav, 
187  ;  Fiddy.  Evans,  1.5  Sim.  375 
Baker  v.  Bradley,  7  De  Gex,  M 
<fc  G.  597  ;  Goulder  v.  Camm,  1 
De  Gex,  F.  &  J.  146. 

(«)  See  Be  Currey,  32  Ch.  D. 
361  ;  Be  Grey's  Settlements,  34 
Ch.  D.  85  ;  affirmed,  W.  K.  1887, 


p.  Q2.t}tiefJSy^ 

{v)  See  Be  Ellis's  Trusts,  L.  R., 
17  Eq.  409;  Jle  Orom/hton's  Trusts, 
8  Ch.  D.  460  ;  Be  Clarke's  Trusts, 
21  Ch.  D.  748  ;  Be  Bown,  O'Hal- 
loran  v.  King,  27  Ch.  D.  411. 
As  to  tlie  effect  of  a  restraint  on 
anticipation  attaclied  to  a  gift  of 
real  estate  of  inheritance,  see 
Barjgolt  v.  3Ieu.r,  1  Ph.  627. 

(w)  Ante,  p.  102. 

(x)  See  ante,  p.  493. 
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engao[ements   made    by   her   with   reference    to   such  engagements 

'     A      1  •    p       •  p  binding 

separate  estate.     And  satisfaction  of  any  such  engage-  separate 
ment  could  be  enforced  in  a  Court  of  Equity  out  of  any  ^^^ate. 
separate   estate,  to  which   she   was    entitled,   without 
restraint  on  anticipation,  at  the  time  when  she  entered 
into  the  engagement  (?/). 

In  addition  to  trusts  for  separate  use,  powers  of  Powers. 
appointment  might,  as  we  have  seen  (z),  be  given  to 
married  women  independently  of  their  husbands,  by 
means  of  which  they  might  be  enabled  to  dispose  of 
property  without  their  husband's  concurrence  (a)  ;  and 
any  appointment  under  a  general  power  might  be  made 
by  a  married  woman  in  favour  of  her  husband,  as  well 
as  of  any  other  person. 

We  have  now  examined  the  position  of  husband  and  Married 

AVothgii  s 

wife  at  common  law,  and  the  rights  secured  to  married  Propert}' 
women  by  the  rules  of  equity.  Some  special  rights,  of  -^'^*'  l^^^- 
a  somewhat  anomalous  character,  were  conferred  on 
married  women  by  the  enactments  of  the  Married 
Women's  Property  Act,  1870  (h),  which  are  stated 
below.  This  Act  is  now  repealed ;  but  it  is  provided 
that  such  repeal  shall  not  affect  any  right  acquired 
while  the  Act  was  in  force  (c).  So  that  the  intending 
legal  practitioner  (unfortunately  for  him)  can  scarcely 
dispense  with  some  knowledge  of  its  provisions. 

(Sect.  1)  The  wages  and  earnings  of  any  married  woman 
acquired  or  gained  by  her  after  the  passing  of  this  Act  (d)  in 
any  employment,  occuiiation,  or  trade,  in  which  she  is  engaged 
or  wliich  she  carries  on  separately  from  her  husband,  and  also 
any  money  or  property  so  acquired  by  her  through  the  exercise 


{y)  See  AVilliams's  Couveyanc-  {b)  Stat.  33  &  34  Vict.  c.  98. 

ing  Statutes,  pp.   393,   394,    414,  (c)  By  stat.  45  &  46  Vict.  c.  75, 

and  the   cases   there   cited ;   and  s.    22  ;    see   Williams's    Convey- 

see  p.  395.  ancing  Statutes,  449. 

(z)  Ante,  p.  352.  (d)  The  Act  passed  9th  Aug., 

(a)  See  Appendix  D.  1870. 

W.P.P.  K   K 
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oi  any  literary,  artistic,  or  scientific  skill,  and  all  investments  of 
such  wages,  earnings,  money,  or  property,  shall  be  deemed  and 
taken  to  lie  property  held  and  settled  to  her  separate  use,  inde- 
pendent of  any  husband  to  whom  she  may  be  married,  and  her 
receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings, 
money,  and  inopcrty  (e). 

(Sect.  7)  Where  any  woman  married  after  the  passing  of  this 
Act  shall  during  her  marriage  become  entitled  to  any  personal 
property  as  next  of  kin  or  one  of  the  next  of  kin  of  an  intestate, 
or  to  any  sum  of  money  not  exceeding  2001.  vmder  any  deed  or 
wiU,  such  property  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  to  the  woman 
for  her  separate  use,  and  her  receipts  alone  shall  be  a  good  dis- 
charge for  the  same  (/). 

(Sect.  8)  Where  any  freehold,  copyhold  or  customaryhold 
property  shall  descend  upon  any  woman  married  after  the 
])assing  of  this  Act  as  heiress  or  co-heiress  of  an  intestate,  the 
rents  and  profits  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  to  such 
woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same  (g). 

By  Sect.  2,  it  was  declared  that  any  deposit  thereafter  made 
and  any  annuity  granted  under  stat.  10  Geo.  IV.  c.  24,  or  any 
of  the  Acts  relating  to  savings  banks  and  post  office  savings 
banks,  in  the  name  of  a  married  woman,  or  in  the  name  of  a 
woman  who  might  marry  after  such  deposit  or  grant,  should  be 
deemed  to  be  the  separate  property  of  such  woman,  and  that  the 
same  should  be  accounted  for  and  paid  to  her  as  if  she  were  an 
unmarried  woman. 

By  Sect.  3,  any  married  woman,  or  any  woman  about  to  be 
married,  might  apply  to  have  any  sum  forming  part  of  the 
public  stocks  or  iunds,  and  not  being  less  than  201. ,  transferred 
to  or  made  to  stand  in  her  name  or  in  her  intended  name  as  a 
married  woman  entitled  to  her  separate  use  ;  and  it  was  declared 
that  any  sum  so  standing  in  the  name  of  a  married  woman 
should  be  deemed  to  be  the  separate  projjerty  of  such  woman, 
and  should  lie  transferred  and  the  dividends  paid  as  if  she  were 
an  unmarried  woman  (/i). 

(c)  See  Ashworth  v.  Ouiram,  5  13  Ch.   D.  504,  505  ;  Johnson  v. 

Ch.  D.  923  ;  Ee  Poole's  Estate,  6  Johnson,  3  Times  L.  K.  332. 
Ch.  D.  739  ;  Lovell  v.  Newton,  4  (h)  See  Ee  Butlin's   Trusts,  19 

C.  P.  D.  7.  W.    R.  241  ;  Howard  v.  Bank  of 

if)  See   Howard    v.    Bank  of  England,    L.     K,    19    Eq.    295. 

England,  L.  R.,  19  Eq.  295;  Ea  And  see  stats.  40  &  41   Vict    c. 

Toss,  13  Ch.  D.  504.  51,  s.   19  ;  42  &  43  Vict.   c.   43, 

ig)  See  Jessel,  M.R.,  Ec  Voss,  s.  10. 
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Sect.  4  gave  to  any  married  woman  or  woman  about  to  be 
married  the  right  to  apply  to  have  any  fully  paid-up  shares,  or 
any  debenture  or  debenture  stock,  or  any  stock  of  any  incor- 
porated or  joint  stock  company,  to  the  holding  of  which  no 
liability  was  attached,  and  to  which  she  was  entitled,  registered 
in  her  name,  or  intended  name,  as  a  married  woman  entitled  to 
her  separate  use,  and  to  have  such  shares  or  stock  so  registered 
accordingly  ((').  And  it  was  declared  by  sect.  4  that  the  same, 
upon  being  so  registered,  should  be  deemed  to  be  the  separate 
property  of  such  woman,  and  should  be  transferred  and  the 
dividends  and  profits  paid  as  if  she  were  an  unmarried 
woman. 

Sect.  5  gave  to  any  married  woman  or  any  woman  about  to  be 
married  the  right  to  apply  to  have  any  share,  benefit,  debenture, 
right  or  claim  Avhatsoever  in,  to  or  upon  the  funds  of  any  indus- 
trial and  provident  society,  friendly  society,  benefit  building 
society,  or  loan  society,  duly  registered,  certified  or  enrolled 
under  the  Acts  relating  to  such  societies  respectively,  to  the 
holding  of  which  share,  benefit,  or  debenture  no  liability  was 
attached,  and  to  which  she  was  entitled,  entered  in  the  books  of 
the  society  in  her  name  or  intended  name  as  a  married  woman 
entitled  to  her  separate  use,  and  to  have  the  same  so  entered 
accordingly.  And  it  was  declared  by  sect.  5  that  thereupon 
such  share,  benefit,  debenture,  right  or  claim  should  be  deemed 
to  be  the  separate  property  of  such  woman,  and  should  be 
transferable  and  payable,  with  all  di\^dends  and  profits  thereof,' 
as  if  she  were  an  unmarried  woman. 

(Sect.  11)  A  married  woman  may  maintain  an  action  in  her 
own  name  for  the  recovery  of  any  wages,  earnings,  money,  and 
property  by  this  Act  declared  to  be  her  separate  property,  or  of 
any  property  belonging  to  her  before  marriage,  and  which  her 
husband  shall,  by  writing  under  his  hand,  have  agreed  with  her 
shall  belong  to  her  after  her  marriage  as  her  separate  property  ; 
and  she  shall  have  in  her  own  name  the  same  remedies,  both 
civil  and  criminal,  against  all  persons  whomsoever  for  the  pro- 
tection and  security  of  such  wages,  earnings,  money,  and  pro- 
perty, and  of  any  chattels  or  other  property  purchased  or 
obtained  by  means  thereof  for  her  own  use,  as  if  such  wages, 
earnings,  money,  or  property  belonged  to  her  as  an  unmarried 
woman  ;  and  in  any  indictment  or  other  proceeding  it  shall  be 
sufficient  to  allege  such  wages,  earnings,  money,  chattels,  and 
property  to  be  her  property  (k). 

(i)  See  R  v.  Carnatic  Rail.  L.  R.,  9  C.  P.  580  ;  Jessel,  M.  R., 
Co.,  L.  R.,  8  Q.  B.  299.  Hovmrd  v.  Bank  of  England,  L. 

{k)  SeeSumjners  v.  City  Bank,       R.,  19  Eq.  295,  300,  301. 
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The  provisious  of  the  Act  respecting  life  insurance 
by  or  for  the  benefit  of  married  women  have  been 
already  stated  (l).  It  was  held  that  this  Act  did  not 
confer  on  a  married  woman  any  general  capacity  to  bind 
herself  by  contract,  or  to  hold  property,  independently 
of  her  husband,  at  Imu  (m).  The  Act  rendered  a  wife, 
having  separate  property,  liable  to  an  order  of  justices 
for  the  maintenance  of  her  husband,  if  he  became 
chargeable  to  any  union  or  parish  (n) ;  and  subjected 
her  to  the  same  liability  as  a  widow  for  the  maintenance 
of  her  children  (o). 

Liabilitii's  of       We  have  already  noticed  the  liability  of  the  husband 

husbands        ^  common  law  in  respect  of  contracts  made  and  torts 
under  Manied  J-  ,  \       t        i  • 

Women's        committed  by  the  wife  before  marriage  (p).     In  this 

Ac°r  isVo  respect  the  liability  of  husbands  married  on  or  after  the 
and  1874.  9t,b  of  August,  1870,  was  modified  by  the  following 
section  of  the  Married  Women's  Property  Act,  1870  {q). 
And  the  liability  of  husbands,  who  were  married  on  or 
after  the  30th  of  July,  1874,  was  placed  on  a  new  foot- 
ing by  an  amending  Act  of  the  year  1874  {r),  of  which 
the  provisions  are  also  quoted. 

(Act  of  1870,  sect.  12)  A  husband  shall  not,  by  reason  of  any 
marriage  wliich  shall  take  place  after  this  Act  has  come  into 
operation  (s),  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage,  but  the  wife  shall  be  liable  to  be  sued  for, 
and  any  property  belonging  to  her  for  her  separate  use  shall 
be  liable  to  satisfy  such  debts  as  if  she  had  continued  un- 
married (t). 

(Act  of  1874,  sect.  1)  So  much  of  the  Married  Women's 
Property  Act,   1870,   as   enacts  that   a  husband  shall  not  be 


(l)  Sect.  10 ;  ante,  p.  247.  Statutes,  4-36,  n.  (q),  442,  44-3. 

(m)  See  Williams's  Conveyanc-  (s)  The  Act  passed  9tli  Aug., 

ing  Statutes,  377—382.  1870  ;  see  sect.  15. 

(71)  Sect.  13.  (t)  See  Sanger  v.  Sanger,  L.R., 

(0)   Sect.  14.  WE^q^-ilO;  London  and  Provincial 

(p)  Ante,  p.  491.  Bank  v.  Boyle,  7  Q.  B.  I).  337 ; 

(q)   Stat.  33  &  34  Vict.  c.  93.  Mercier  v.   JVilliams,  9  Q.  B.  D. 

(r)  Stat.  37  &  38  Vict.  c.  50.  337.;  10  App.  Cas.  ]  ;  Williams's 

See      Williams's      Conveyancing  Conveyancing  Statutes,  436. 
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liable  for  the  debts  of  his  wife  contracted  before  marriage  is 
repealed  so  far  as  resjiects  marriages  which  shall  take  place  after 
the  passing  of  this  Act  {u),  and  a  husband  and  wife  married 
after  the  passing  of  this  Act  may  be  jointly  sued  for  any  such 
debt  (x). 

(Sect.  2)  The  husband  shall  in  such  action  and  in  any  action 
brought  for  damages  sustained  by  reason  of  any  tort  committed 
by  the  wife  before  marriage,  or  by  reason  of  the  breach  of  any 
contract  made  by  the  wife  before  marriage,  be  liable  for  the  debt 
or  damages  respectively  to  the  extent  only  of  the  assets  herein- 
after si^ecified  (y)  :  and  in  addition  to  any  other  plea  or  pleas 
may  plead  that  he  is  not  liable  to  pay  the  debt  or  damages  iia 
res^iect  of  any  such  assets  as  hereinafter  specified  ;  or,  confessing 
his  liability  to  some  amount,  that  he  is  not  liable  beyond  what 
he  so  confesses  ;  and  if  no  such  plea  is  pleaded  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far  as  assets 
are  concerned  (s). 

(Sect.  3)  If  it  is  not  fomid  in  such  action  that  the  husband  is 
liable  in  respect  of  any  svich  assets,  he  shall  have  judgment  for 
his  costs  of  defence,  whatever  the  I'esvilt  of  the  action  may  be 
against  the  wife. 

(Sect.  4)  When  a  husband  and  wife  are  sued  jointly,  if  by 
confession  or  otherwise  it  appears  that  the  husband  is  liable  for 
the  debt  or  damages  recovered,  or  any  part  thereof,  the  judg- 
ment to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  a  joint  judgment  against  the  husband  and  wife, 
and  as  to  the  residue,  if  any,  of  such  debt  or  damages,  the  jvidg- 
ment  shall  be  a  separate  judgment  against  the  wife. 

(Sect.  5)  The  assets  in  respect  of  and  to  the  extent  of  which 
the  husband  shall  in  any  such  action  be  liable  are  as  follows  : — 

(1.)  The  vahie  of  the  personal  estate  in  possession  of  the  wife, 
which  shall  have  vested  in  the  husband  : 

(2.)  The  value  of  the  choses  in  action  of  the  wife  which  the 
husband  shall  have  reduced  into  possession,  or  which 
with  reasonable  diligence  he  might  have  reduced  into 
possession  : 

(3.)  The  value  of  the  chattels  real  of  the  wife  which  shall  have 
vested  in  the  husband  and  wife  : 

(4.)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the 
wife  which  the  husband  shall  have  received,  or  with 
reasonable  diligence  might  have  received  : 

{u)  The  Act  passed  30th  July,  (y)  See  Be  Greuchy  v.  Wills,  4 

1874.  C.  P.  D.  362. 

(x)  See  Williams  v.Mercier,  10  (z)  Hea  MatiJiewsv.  Whittle,  \Z 

App.   Cas.    1  ;    Williams's    Con-  Ch.  D.  811. 
veyancing  Statutes,  438,  439. 
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(5  )  TIic  value  of  the  husband's  estate  or  interest  in  any  pro- 
perty, real  or  personal,  which  the  wife  in  contempla- 
tion of  her  man-iage  with  him  shall  have  transferred  to 
him  or  to  any  other  person  : 
(G.)  Tlio  value  of  any  property,  real  or  personal,  which  the 
wife  in  contemplation  of  her  marriage  with  the  husband 
shall,  with  his  consent,  have  transferred  to  any  person 
with  the  view  of  defeating  or  delaying  her  existing 
creditors  : 
Provided  that  when  the  husband  after  marriage  pays  any 
debt  of  his  wife,  or  has  a  judgment  hmd  fide  recovered  against 
him  in  any  such  action  as  is  in  this  Act  mentioned,  then  to  the 
extent  of  such  payment  or  judgment  the  husband  shall  not  m 
any  subsequent  action  be  liable  (a). 

The  above  enactments  of  the  Acts  of  1870  and  1874 
were  repealed  by  the  Act  of  1882  ;  but  the  liability  of 
husbands  married  before  the  1st  of  January,  1883,  in 
respect  of  their  wives'  ante-nuptial  contracts  and  torts 
is  not  affected  by  such  repeal  (6). 

Married  We   now   come    to   the    consideration    of    Married 

Women's  Women's  Property  Act,  1882  (c),  which  came  into 
188?'  ^  ^ '  operation  on  the  1st  of  January,  1883  {d).  This  Act 
has  been  framed  in  a  manner  which  leaves  much  to  be 
desired  ;  and  some  difficult  questions  are  raised  by  the 
wording  of  it.  In  a  work  like  the  present,  however, 
it  is  scarcely  possible  to  do  more  than  state  the  pro- 
visions of  the  Act.  The  reader  will  find  their  effect 
discussed  in  the  notes  to  the  Act  contained  in  the 
editor's  "  Conveyancing  Statutes  "  (e).  The  following 
enactments  deal  generally  with  the  subject  of  the 
holding  of  property  by  married  women  : — 

Married  (Sect.  1,  sub-s.  1)  A  married  woman  shall,  in  accordance  with 

woman  to  be    the  provisions  of  this  Act,  be  capable  of  acquiring,  holding,  and 
capa  ■)  e  o  disposing  by  will  or  otherwise,  of  any  real   or  personal  pro- 

(ff.)  See  Fear  v.  Castle,  8  Q.  B.  449. 

D.  380.  (c)  Stat.  45  &  46  Vict.  c.  75. 

{b)  See  Stat.  45  &  46  Vict.  c.  75,  (d)  Sect.  25. 

ss.    14,   22  ;   Williams's   Convey-  (c)  Williams's       Conveyancing 

ancing  Statutes,   pp.    442—444,  Statutes,  pp.  373  et  seq. 
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perty  (/)  as  her  separate  property,  in  the  same  manner  as  if  she  holding  pro- 
were  a  feme  sole,  without  the  intervention  of  any  trustee.  perty  as  a 

(Sect.  2)  Every  woman  who  marries  after  the  commencement 
of  this  Act  shall  be  entitled  to  have  and  to  hold  as  her  separate  ^0°]^^^^  "r-^ 
property  and  to  dispose  of  in  manner  aforesaid  all  real  and  per-  ried  after  the 
sonal  property  wliich  shall  belong  to  her  at  the  time  of  mar-  Act  to  be  held 
riage,  or  shall  be  acqiiired  by  or  devolve  upon  her  after  marriage,  1?^        ?'^  ^ 
including  any  wages,  earnings,  money  and  property  gained  or 
acquired  by  her  in  any  employment,  trade  or  occupation,  in 
which  she  is  engaged,  or  which  she  carries  on  sejiarately  from 
her  husband,   or  by  the  exercise  of   any  literary,   artistic,  or 
scientific  skill. 

(Sect.  5)  Every  woman  married  before  the  commencement  of  Property  ac- 

this  Act  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  quired  after 

in  manner  aforesaid  as  her  separate  property  all  real  and  personal  ^  ^ 

i      1,      X-J.1     X       1  •  1.       1    i.1.  J.    1  X-  ,         ■,  woman  raar- 

projjerty,  her  title  to  which,  whether  vested  or  contingent,  and  pjej  before 

■  whether   in   possession,  reversion,   or  remainder,  shall   accrue  the  Act  to  be 
after   the   commencement   of  this   Act,   including  any  wages,  ^"^^^^  ^^Y  ^^^ 
earnings,  money,  and  property  so  gained  or  acquired  bj'^  her  as  '^^,^  ^'"® 
aforesaid  (g). 

(Sect.  19)  Nothing  in  this  Act  contained  shall  interfere  with  Sa-v-inw  of 
or  afiect  any  settlement  or  agreement  for  a  settlement  made  or  existing  set- 
to  be  made,  whether  before  or  after  marriage,   respecting  the  tj^ments,  and 
property   of   any  married  woman,  or   shall   interfere  with   or  ma]^  future 
render  inoperative  any  restriction   against   anticipation  {h)  at  settlements. 
present  attached  or  to  be  hereafter  attached  to  the  enjoyment  of 
any  property  or   income   by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument ;  but  no 
restriction  against  anticipation  contained  in  any  settlement  or 
agreement  for  a  settlement  of  a  woman's  own  property  to  be 
made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage,  and  no  settlement  or 
agreement   for  a   settlement   shall  have   any  greater  force   or 
validity  against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  against  his  creditors  {i). 

The  Act  appears  to  confer  upon  all  married  women  a 
general  capacity  to  acquire  and  exercise  legal  rights  (k) 
of  ownership  in   respect  of  property,  which   becomes 

(/)  The  word   "property"  in  {h)  Sea  ante,  p.  494. 

this  Act  includes  a  thing  in  ac-  (i)  See  ante,  pp.  383,  384. 

tion  ;  sect.  24.  (k)  See   ante,    p.    480,   n.    (e) ; 

((/)  See  lieid  v.  Eeid,  31  Ch.  D.  and  compare  pp.   480,  481,  493, 

402.  500,  a7ite. 
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their  separate  property  by  virtue  of  this  Act  (l).  But, 
except  in  respect  of  such  property,  married  women, 
whose  marriage  took  place  before  the  first  of  January, 
1S83,  still  remain  subject  to  the  previous  law  (771).  It 
Hrstraint  on  will  be  observed  that  a  restraint  against  anticipation 
tinticipution.  ^^^  ^^  attached  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  {01)  to  which  she  will  become 
entitled  as  her  separate  property  by  virtue  of  this 
Act  (0). 


As  to  the 
interest  of  a 
married 
woman  in 
deposits  in 
banks,  annui- 
ties, stocks, 
and  shares. 


The  following  enactments  relate  to  the  interest  of  a 
married  woman  in  deposits  in  banks,  annuities,  stocks, 
and  shares : — 

(Sect.  G)  All  deposits  in  any  post  office  or  other  savings  bank, 
or  in  any  other  bank,  all  annuities  granted  by  the  Commissioners 
for  the  Reduction  of  the  National  Debt  or  by  any  other  person, 
and  all  sums  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  or  of  any  other 
bank,  which  at  the  commencement  of  this  Act  are  standing  in 
the  sole  name  of  a  married  woman,  and  all  shares,  stock,  deben- 
tures, debenture  stock,  or  other  interests  of  or  in  any  corpora- 
tion, company,  or  public  body,  municii)al,  commercial,  or  other- 
wise, or  of  or  in  any  industrial,  pi'ovident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  this 
Act  are  standing  in  her  name  (p),  shall  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  the  separate  property  of  such 
married  woman  ;  and  the  fact  that  any  such  deposit,  annuity, 
sum  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  or  of  any  other  bank,  share, 
stock,  debenture,  debenture  stock,  or  other  interest  as  aforesaid, 
is  standing  in  the  sole  name  of  a  married  woman,  shall  be 
sufficient  j^ylmd  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorize  and  empower  her 
to  receive  or  transfer  the  same,  and  to  receiye  the  dividends, 
interest,  and  profits  thereof,  without  the  concurrence  of  her 
husband,  and  to  indemnify  the  Postmaster-General,  the  Coni- 


{l)  See  WillianLs's   Conveyanc- 
ing Statutes,  382—392. 
(m)  See  ibid.,  pp.  421,  422. 


(n)  See  ante,  p]>.  494—496. 

(o)  See  Appendix  I). 

Ijj)  See  aide,  pp.  498,  499. 
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missioners  for  the  Reduction  of  the  National  Debt,  the  Governor 
and  Company  of  the  Bank  of  England,  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland,  and  all  directors,  managers,  and 
trustees  of  every  such  bank,  corporation,  company,  pvxblic  body, 
or  society  as  aforesaid,  in  respect  thereof  {q). 

(Sect.  7)  All  sums  forming  part  of  the  public  stocks  or  funds 
or  of  any  other  stocks  or  funds  transferable  in  the  books  of  the 
Bank  of  England  or  of  any  other  bank,  and  all  such  deposits 
and  annuities  respectively  as  are  mentioned  in  the  last  preceding 
section,  and  all  shares,  stock,  debentures,  debenture  stock,  and 
other  interests  of  or  in  any  such  corporation,  company,  public 
body,  or  society  as  aforesaid,  which  after  the  commencement  of 
this  Act  shall  be  allotted  to  or  placed,  registered,  or  transferred 
in  or  into  or  made  to  stand  in  the  sole  name  of  any  married 
woman  shall  be  deemed,  unless  and  until  the  contrary  be  shown, 
to  be  her  separate  property,  in  respect  of  which  so  far  as  any 
liability  may  be  incident  thereto  her  separate  estate  shall  alone 
be  liable,  whether  the  same  shall  be  so  expressed  in  the  docu- 
ment whereby  her  title  to  the  same  is  created  or  certified,  or 
in  the  books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or 
authorize  any  corporation  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock  therein  to 
which  any  liability  may  be  incident,  contrary  to  the  provisions 
of  any  Act  of  Parliament,  charter,  byelaw,  articles  of  associa- 
tion, or  deed  of  settlement  regulating  such  corporation  or  com- 
pany (r). 

(Sect.  8)  All   the   provisions   hereinbefore    contained    as    to  Investments 
deposits  in  any  post  office  or  other  savings  bank,  or  in  any  other  mjouit  names 
bank,  annuities  granted  by  the  Commissioners  for  the  Reduc-  ^^Q^^^g^  ^nd 
tion  of  the  National  Debt,  or  by  any  other  person,  sums  forming  others, 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  in  the  books  of  the  Bank  of  England  or  of 
any  other  bank,  shares,  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  any  such  corporation,  company,  public 
body,  or  society  as  aforesaid  respectively,  which  at  the  com- 
mencement of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be  allotted  to, 
or  placed,  registered,  or  transferred  to  or  into,  or  made  to  stand 
in,  the  sole  name  of  a  married  woman,  shall  respectively  extend 
and  apply,  so  far  as  relates  to  the  estate,  right,  title,  or  interest 
of  the  married  woman,  to  any  of  the  particulars  aforesaid  which, 

{q)  See  Williams's  Conveyaiic-  (r)  See  Williams's  Conveyanc- 

ing Statutes,  423.  ing  Statutes,  424—426. 


niaiTicd 
women 
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at  the  commencement  of  this  Act,  or  at  any  time  afterwards, 
shall  be  standing  in,  or  shall  be  allotted  to,  placed,  registered, 
or  transferred  to  or  into,  or  made  to  stand  in,  the  name  of  any 
munio.l  woujan  jointly  with  any  persona  or  person  other  than 
her  husband. 
IhisbnDa  need      (Sect.  9)  It  shall  not  be  necessary  for  the  husband  of  any 
not  join  in        married  woman,  in  respect  of  her  interest,  to  join  in  the  transfer 
tnuislcr.  ^^  .^jjy  g„(.ij  annuity  or  deposit  as  aforesaid,  or  any  sum  forming 

part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or 
funds  transferable  as  aforesaid,  or  any  share,  stock,  debenture, 
debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest 
of  or  in  any  such  corporation,  company,  public  body,  or  society 
as  aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be 
standing  in  the  sole  name  of  any  married  woman,  or  in  the  joint 
names  of  such  married  woman  and  any  other  person  or  persons 
not  being  her  husband  (s). 

Contracts  by,       The  following  enactments  confer  upon  married  women 
actions  by  and  ^j^g  Capacity  of  entering  into  legal  contracts  (i)  in  re- 

agamst,  and  r         j  no 

liabilities  of  spect  of  their  separate  property,  and  of  sumg  and 
being  sued  without  their  husbands  (u)  ;  and  otiierwise 
regulate  their  liabilities. 

(Sect.  1,  sub-s.  2)  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in  respect  of  and  to 
the  extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort,  or  otherwise, 
in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need 
not  be  joined  with  her  as  plaintiif  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her  ;  and  any  damages  or  costs  recovered  by  her  in  any 
such  action  or  proceeding  shall  be  her  separate  property  ;  and 
any  damages  or  costs  recovered  against  her  in  any  such  action  or 
proceeding  shall  be  payable  out  of  her  separate  proj)erty,  and 
not  otherwise  (x). 

(Sub-s.  3)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  unless  the  con- 
trary be  shown  (y). 

(Sub-s.  4)  Every  contract  entered  into  by  a  married  woman 

(s)  See  Williams's  Conveyanc-  ing  Statutes,  pp.  392— 414  ;   IFel- 

ing  Statutes,  427.  dun  v.  Neal,  32  W.  R.  828 ;  IFel- 

(0  See  ante,  pp.  102,  496.  don   v.    Windoiv,    13    i}.    B.    D. 

(m)  See  ante,  \).  491.  784. 
(x)  See  "Williams's  Conveyanc-  {y)  See  ibid.,  pp.  414,  415. 
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with  respect  to  and  to  bind  her  separate  property  shall  bind  not 
only  the  separate  property  which  she  is  possessed  of  or  entitled 
to  at  the  date  of  the  contract,  but  also  all  separate  property 
which  she  may  thereafter  acquire  (s). 

(Sect.  12)  Every  woman,  whether  married  before  or  after  this  Remedies  of 
Act,  shall  have  in  her  o^vn  name  against  all  persons  whomsoever,  married 
including  her  husband,  the  same  civil  remedies,  and  also  (sub-  ^  ^^  ^-  °^     , 
ject,  as  regards  her  husband,  to  the  proviso  hereinafter  contained)  security  of 
the  same  remedies  and  redress  by  way  of  criminal  proceedings,  separate 
for  the  protection  and  security  of  her  own  separate  property,  as  property. 
if  such  property  belonged  to  her  as  a  feme  sole,  but,  except  as 
aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort.     In  any  indictment  or  other  proceeding  imder  this 
section  it  shall  be  sufhcient  to  allege  such  property  to  be  her 
property  ;  and  in  any  proceeding  under  this  section  a  husband 
or  wife  shall  be  competent  to  give  evidence  against  each  other, 
any  statute  or  rule  of  law  to  the  contraiy  notndthstanding  (a)  : 
Provided  always,  that  no  criminal  proceeding  shall  be  taken  by 
any  wife  against  her  husband  by  virtue  of  this  Act  while  ihey 
are  living  together,  as  to  or  concerning  any  property  claimed  by 
her,  nor  while  they  are  living  apart,  as  to  or  concerning  any  act 
done  by  the  husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property  shall  have 
been  wrongfully  taken  by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife  (6). 

(Sect.  13)  A  woman  after  her  marriage  shall  continue  to  be  Wife's  ante- 
liable  in  resi^ect  and  to  the  extent  of  her  separate  property  for  nuptial  del  )ts 
all  debts  contracted,  and  all  contracts  entered  into  or  wrongs  ^  liabilities. 
committed  by  her  before  her  marriage,  including  any  sums  for 
which  she  may  be  liable  as  a  contributory,  either  before  or  after 
she  has  been  placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies ;  and  she 
may  be  sued  for  any  such  debt  and  for  any  liability  ui  damages 
or  otherwise  under  any  such  contract,  or  in  respect  of  any  such 
wrong  ;  and  all  sums  recovered  against  her  in  respect  thereof, 
or  for  any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property  ;  and,  as  between  her  and  her  husband,  unless 
there  be  any  contract  between  them  to  the  contrary,  her  separate 
property  shall  be  deemed  to  be  primarily  liable  for  all  such 
debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs  reco- 
vered in  respect  thereof  :  Provided  always,  that  nothing  in  this 
Act  shall  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  this  Act  for  any 

(s)  See  ibid.,  pp.  41.5,  416.  (6)  See  Williams's  Conveyanc- 

(«)  See  now  Stat.  47  Yict.  c.  14.       ing  Statutes,  pp.  429 — 432. 
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such  debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any- 
separate  proi)erfcy  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  been  entitled  for 
lier  sei)arate  use  under  the  Acts  hereby  repealed  or  otherwise,  if 
this  Act  had  not  passed  (c). 

(Sect.  18)  A  married  woman  who  is  an  executrix  or  adminis- 
tratrix (d)  alone  or  jointly  witli  any  other  person  or  persons  of 
the  estate  of  any  deceased  person,  or  a  trustee  alone  or  jointly 
as  aforesaid  of  property  subject  to  any  trust,  may  sue  or  be  sued, 
and  may  transfer  or  join  in  transferring  any  such  annuity  or 
deposit  as  aforesaid  (c),  or  any  sum  forming  part  of  the  public 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  as 
aforesaid  (c),  or  any  share,  stock,  debenture,  debenture  stock,  or 
other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body  or  society,  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole  (/). 

(Sect.  2;})  For  the  purposes  of  this  Act  the  legal  personal 
representative  of  any  married  woman  shall,  in  respect  of  her 
separate  estate,  have  the  same  rights  and  liabilities  and  be  sub- 
ject to  the  same  jurisdiction  as  she  would  be  if  she  were 
living  ((/). 

By  sect.  24,  the  word  "contract "  in  this  Act  shall  include  the 
acccj^jtance  of  any  trust,  or  of  the  office  of  execiitrix  or  adminis- 
tratrix (/(),  and  the  provisions  of  this  Act  as  to  liabilities  of 
married  women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee  or  executrix  or  administratrix  either  before  or 
after  her  marriage,  and  her  htisband  shall  not  be  subject  to  such 
liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration  (/). 

(Sect.  4)  The  execution  of  a  general  power  by  will  (A;)  by  a 
married  woman  shall  have  the  effect  of  making  the  property 
appointed  liable  for  her  debts  and  other  liabilities  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  this  Act  (l). 

The  provisions  of  the  Act  with  regard  to  the  liability 
of  married  women  to  be  made  bankrupt,  and  as  to  life 
insurance  by  or  for  the  benefit  of  married  women,  have 


(c)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  4.32—442. 

(d)  See  ante,  jjp.  424,  425. 

(c)  See  sects.  6—9,  a7ite,  pp. 
504—506. 

(/)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  446,  447. 


(;/)  See  ibid,  ijp.  449—460. 

(h)  See  ante,  pp.  424,  506. 

(i)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  460 — 463. 

{k)  See  ante,  p.  351. 

{I)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  419—421. 
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been  already   stated  (m).     The  Act  makes  a   married  Liability  of 
woman  having  separate  property  liable  to  an  order  of '^^j"^^^^  ^^ 
justices  in  petty  sessions  for  the  maintenance  of  her  maintain  her 
husband  out  of  such  separate  property,  if  he  becomes  children' and 

chargeable  to  any  union  or  parish  (n)  ;  and  subiects  her  §3"'™^" 

?  1     T   1  -1  •  .  children. 

to  all  such  liability  for  the  maintenance  of  her  chil- 
dren  and   grand-children   as   the   husband  is  by  law  . 
subject  to  (o). 

The  liability  of  husbands,  who  were  married  on  or  Liabilities  of 
after  the  1st  of  January,  1883  (^)),  in  respect  of  con-  Ij.'JrrSfou  or 

tracts  made  and  torts  committed  by  their  wives  before  after  1st  Jan., 

1883 
marriage  {q),is  now  regulated  by  the  enactments  stated 

below  : — 

(Sect.  14)  A  husband  shall  be  liable  for  the  debts  of  his  wife  Husband  to 

contracted,  and  for  all  contracts  entered  into  and  wrongs  com-  ^?  liable  for 

mitted  by  her,  before  marria<re,  includincf  any  liabilities  to  which  !^^  T^  ^  ^ 
\  11       A  1     •  debts  con- 

she  may  be  so  subject   under  the  Acts  relating  to  joint  stock  tracted  before 

companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever  marriage  to  a 
belonging  to  his  wife  which  he  shall  have  acquired  or  become  ''''^^'ta"^ 
entitled  to  from  or  through'  his  wife,  after  deducting  therefrom 
any  payments  made  by  him,  and  any  sums  for  which  judgment 
may  have  been  bond  fide  'recovered  against  him  in  any  proceed- 
ing at  law,-  in  respect  of  any  such  debts,  contracts,  or  wrongs  for 
or  in  respect  of  which  his  wife  was  liable  before  her  marriage  as 
aforesaid  ;  but  he  shall  not  be  liable  for  the  same  any  further 
or  otherwise  ;  and  any  Court  in  which  a  husband  shall  be  sued 
for  any  such  debt  shall  have  power  to  direct  any  inquiry  or 
proceedings  which  it  may  think  proper  for  the  purpose  of  ascer- 
taining the  nature,  amount,  or  value  of  such  property  :  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to 
increase  or  diminish  the  liability  of  any  husband  married  before 
the  commencement  of  this  Act  for  or  in  respect  of  any  such 
debt  or  other  liability  of  his  wife  as  aforesaid  (?•). 

(Sect.  15)  A  husband  and  wife  may  be  jointly  sued  in  respect  Suits  for 

of  any  such  debt  or  other  liability  (whether  by  contract  or  for  ante-nuptial 

liabilities. 

(m)  Sects.   1   (sub-sect.  5),  11  ;  (;))  See  Williams's  Conveyanc- 

ante,  pp.  177,  247.  ing  Statutes,  pp.  436  n.  (q),  463. 

{n)  Sect.     20 ;    see   "Williams's  (q)  See   ante,    pp.    491,    500^ 

Conveyancing  Statutes,  448,  449.  502. 

(o)  Sect.   21;  see  ibid.,  p.   449  (r)  See  Williams's  Conveyanc- 

and  n.  (h).  ing  Statutes,  pp.  442 — 444. 
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any  wroii'^')  contracted  or  incurred  by  the  wife  loefore  marriage 
as  "aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to  establish 
his  claim,  either  wholly  or  in  pai-t,  against  both  of  them  ;  and  if 
in  any  such  action,  or  in  any  action  brought  in  respect  of  any 
such  debt  or  liability  against  the  husband  alone,  it  is  not  found 
that  the  husband  is  liable  in  respect  of  any  property  of  the  wife 
so  accpiired  by  him  or  to  which  he  shall  have  become  so  entitled 
as  aforesaid,  he  shall  have  judgment  for  his  costs  of  defence, 
whatever  may  be  the  result  of  the  action  against  the  wife  if 
jointly  sued  ^^'ith  him  ;  and  in  any  such  action  against  husband 
and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  j^art  thereof,  the  judgment 
to  the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally  and 
against  the  wife  as  to  her  separate  property  ;   and  as  to  the 
residue,  if  any,  of  such  debt  and  damages,  the  judgment  shall 
be  a  separate  judgment  against  the  wife  as  to  her  separate  pro- 
perty only  (.S-). 

It  has  been  held  that  a  husband  (whatever  be  the 
date  of  his  marriage)  is  still  liable  to  be  sued  jointly 
with  his  wife  in  respect  of  any  tort  committed  by  her 
during  the  marriage  {t).  Some  remarks  upon  this  de- 
cision will  be  found  in  the  Appendix  (u). 
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The  remaining  provisions  of  the  Act  of  1SS2  deal 
with  the  determination  of  questions  relating  to  property 
which  may  arise  between  husband  and  wife,  or  between 
husband  and  wife  and  the  husband's  creditors  : — 

(Sect.  3)  Any  money  or  other  estate  of  the  wife  lent  or  en- 
trusted by  her  to  her  husband  for  the  purpose  of  any  trade  or 
business  carried  on  by  him,  or  otherwise,  shall  be  treated  as 
assets  of  her  husband's  estate  in  case  of  his  bankruptcy,  under 
reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after,  but  not 
before,  all  claims  of  the  other  creditors  of  the  husband  for 
valuable  consideration  in  money  or  money's  worth  have  been 
satisfied. 

(Sect.  10)  If  any  investment  in  any  such  deposit  or  annuity 


(s)  See  Williams's  Conveyanc- 
ing Statutes,  pp.  407—410,  432 
439-441,  443. 


(0  Seroka    v.    KattcnJmrq,    17 
Q.  H.  D.  177. 

(it)  Appendix  (E),  post. 
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as  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  in  any  iuvestments 
other  stocks  or  funds  transferable  as  aforesaid  (y),  or  in  any  ^^„  ,  money- 
share,  stock,  debenture,  or  debenture  stock  of  any  corporation, 
company,  or  public  body,  municipal,  commercial,  or  otherwise, 
or  in  any  share,  debenture,  benefit,  right,  or  claim  whatsoever 
in,  to,  or  upon  the  funds  of  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  shall  have  been  made  by  a 
married  woman  by  means  of  moneys  of  her  husband,  without 
his  consent,  the  Court  may,  upon  an  application  under  section 
seventeen  of  this  Act,  order  such  investment,  and  the  dividends 
thereof,  or  any  part  thereof,  to  be  transferred  and  paid  respect- 
ively to  the  husband  ;  and  nothing  in  this  Act  contained  shall 
give  validity,  as  agamst  creditors  of  the  husband,  to  any  gift,  by 
a  husband  to  his  wife,  of  any  property,  which,  after  such  gift, 
shall  continue  to  be  in  the  order  and  disposition  or  reputed 
ownership  of  the  husband  (z),  or  to  any  deposit  or  other  invest- 
ment of  moneys  of  the  husband  made  by  or  in  the  name  of  his 
wife  in  fraud  of  his  creditors  ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed  (a). 

(Sect.  16)  A  wife  domg  any  act  with  respect  to  any  property  Criminal  pro- 
of her  husband,  which,  if  done  by  the  husband  with  respect  to  ceedings 
property  of  the  wife,  would  make  the  husband  liable  to  criminal  ^S^j"^*  ^"^ 
proceedings  by  the  wife  under  this  Act  (6),  shall  in  like  manner 
be  liable  to  criminal  proceedings  by  her  husband. 

In  any  such  criminal  proceedings  against  a  wife,  the  husband 
is  now  a  competent  and  admissible  witness  and  compellable  to 
give  evidence  (c). 

(Sect.  17)  In  any  question  between  husband  and  wife  as  to  the  Questions 
title  to  or  possession  of  property,  either  party,  or  any  such  bank,  between  hiis- 
corporation,  company,  public  body,  or  society  as  aforesaid  (d)  in    '^'J    ^      ^^1 
whose  books  any  stocks,  funds,  or  shares  of  either  j^arty  are  to  be  decided 
standing,  may  apply  by  summons  or  otherwise  in  a  summary  in  a  summary 
way  to  any  judge  of  the  High  Court  of  Justice  in  England  or  in  ^^y* 
Ireland,  according  as  such  property  is  in  England  or  Ireland,  or 
(at  the  ojition  of  the  applicant  irrespectively  of  the  value  of  the 
property  in  dispute)  in  England  to  the  judge  of  the  County 
Court  of  the  district,  or  in  Ireland  to  the  chairman  of  the  Civil 
Bill  Court  of  the  division  in  which  either  party  resides,  and  the 
judge  of  the  High  Court  of  Justice  or  of  the  County  Court,  or 
the  chairman  of  the  Civil  Bill  Court  (as  the  case  may  be)  may 


(y)  See   sects.    6 — 9,   ante,  pp.  {b)  See  sect.  12,  ante,  p.  507. 

504—506.  (c)  Stat.  47  Vict.  c.  14. 

(z)  See  a7ite,  p.  73.  (fl)  See  sects.    6—9,  ante,  pp. 

(a)  See  Williams's  Conveyanc-  504 — 506. 
ing  Statutes,  391,  392,  428. 
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make  such  m-fler  with  respect  to  the  property  in  dispute,  and  as 
to  the  costs  of  and  consequent  on  the  application  as  he  thinks 
tit,  or  may  direct  such  application  to  stand  over  from  time  tO' 
time,  and  any  inquiry  touching  the  matters  in  question  to  be 
made  in  such  manner  as  he  shall  think  tit  :  Provided  always, 
tliat  any  order  of  a  judge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  ta 
appeal  in  the  same  way  as  an  order  made  by  the  same  judge  in 
a  suit  pending  or  on  an  equitable  plaint  in  the  said  Court  would 
be  ;  and  any  order  of  a  County  or  Civil  Bill  Court  under  the 
provisions  of  this  section  shall  be  sxibject  to  appeal  in  the  same 
way  as  any  other  order  made  by  the  same  Court  would  be,  and 
all  proceedings  in  a  County  Court  or  Civil  Bill  Coui't  under  this 
section  in  which,  by  reason  of  the  value  of  the  property  in 
dispute,  such  Court  would  not  have  had  jurisdiction  if  this  Act 
or  the  Married  Women's  Property  Act,  1870,  had  not  passed, 
may,  at  the  option  of  the  defendant  or  respondent  to  such  pro- 
ceedings, be  removed  as  of  right  into  the  High  Court  of  Justice 
in  England  or  Ireland  (as  the  case  maybe),  by  writ  of  certiorari, 
or  otherwise,  as  may  be  prescribed  by  any  rule  of  such  High 
Court ;  but  any  order  made  or  act  done  in  the  course  of  such 
proceedings  prior  to  such  removal  shall  be  valid,  unless  order 
shall  be  made  to  the  contrary  by  such  High  Court  :  Provided 
also,  that  the  judge  of  the  High  Court  of  Justice  or  of  the 
County  Court,  or  the  chairman  of  the  Civil  Bill  Court,  if  either 
party  so  require,  may  hear  any  such  apjjlication  in  his  private 
room  :  Provided  also,  that  any  such  bank,  corporation,  com- 
•pany,  public  body,  or  society  as  aforesaid,  shall,  in  the  matter 
of  any  such  application  for  the  purposes  of  costs  or  otherwise,  be 
treated  as  a  stakeholder  only. 

Hiisbaiul's  When  husband  and    wife  are   livinsf   together,    the 

liaiiility  on  p     i       i  i     i  i    •  o         o  ' 

contracts  management  ot  the  household  is  very  commonly  in- 
maacbyhis  trusted  to  the  wife.  And  in  such  cases  the  wife  is 
generally  authorized  by  the  husband  to  purchase  articles 
of  household  or  family  use,  and  to  act  as  his  agent  in 
making  such  purchases.  The  husband,  like  any  other 
principal,  is  liable  in  respect  of  all  contracts,  which  he 
may  have  authorized  his  wife  to  make  on  his  behalf : 
but  he  is  not  liable  in  respect  of  contracts  which  his 
wife  may  have  made  without  his  authority  (e).     When, 

(e)  F.  N.  B.  120,  G.  ;  3fanhj      2  Smith,  L.  C.  445,  467,  8th  ed.; 
V.   Scott,  1  Sid.  109,  120  ;  S.  C,       Ethcrinyton  v.    Parrott,   1   Salk. 
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therefore,  a  husband  is  sued  iu  respect  of  a  contract 
made  by  his  wife,  the  principal  question  to  be  deter- 
mined is,  whether  he  gave  her  authority  to  contract  on 
his  behalf.  This  is  a  question  of  fact  for  a  jury(/). 
This  question  may  be  decided  upon  evidence  that  the 
husband  expressly  authorized  his  wife  so  to  contract ; 
or  else  it  maybe  implied  from  the  circumstances  of  the 
case,  that  the  wife  was  invested  with  such  an  authority. 
As  a  general  rule,  when  an  action  is  brought  against 
any  man  upon  a  contract  made  by  his  agent,  the  onus 
of  proving  that  the  contract  was  made  by  the  agent,  as 
agent  for  and  by  the  authority  of  the  principal,  lies  on 
the  party  who  brings  the  action  (f/).  But  an  important 
exception  to  this  rule  occurs  in  the  case  of  actions 
against  husbands  on  contracts  made  by  their  wives. 
For  since  the  husband  is  bound  to  maintain  the  wife 
and  to  supply  her  with  necessaries  suitable  to  her 
station  in  life  (li),  when  they  are  living  together,  a 
presumption  arises  that  the  wife  has  the  husband's 
authority  to  pledge  his  credit  for  the  purchase  of 
necessary  articles  of  household  or  family  use  in  a 
manner  and  to  an  extent  which  is  usual  among  people 
of  the  same  station  in  life.  So  that  in  actions  against 
the  husband  upon  the  wife's  contract,  if  it  be  proved 
that  the  husband  and  wife  were  living  together,  and 
that  the  wife  contracted  for  the  purchase  of  such  neces- 
saries, the  onws  is  upon  the  husband  to  adduce  evidence 
to  rebut  this  presumption.  And  it  will  be  rebutted  if 
he  prove  that  he  forbade  his  wife  to  pledge  his  credit, 
or  that  she  was  otherwise  sufficiently  supplied  with 
such  necessaries  or  with  money  for  their  purchase  (/). 

118  ;  Montague  v.  Benedict,  3  B.  (g)  See  Montague  v.  Bencdid,  3 

&  C.  673  ;  Jolly  v.  Rees,  15  C.  B.  B.   &  C.    631  ;  Bradxj  v.    Todd,  9 

N.  S.  628  ;  Dchcnham  v.  Mellon-,  C.  B.,  K  S.  592,  605  ;  PMllipson 

5  Q.  B.  D.  394  ;  6  App.  Cas.  24.  v.  Hayter,  L.  R.,  6  C.  P.  3S. 

(/)  See   Freestone   v.    Butcher,  (h)  Ante,  p.  492. 

9  Car.  &  P.   643  ;  La7ie  v.  Iron-  (i)  Jolly    v.   Rees ;   Debcnham 

monger,  13  M.  &  W.   368  ;  Rcid  v.    Mellon,    uhi    sup.  •    see    also 

V.  teakle,  13  C.  B.  627.  Rencaux  v.  Tcaklc,  8  Ex.  680. 

W.P.P.  L   L 


.-,14  OF  PERSONAL  ESTATE   GENERALLY. 

Tlic  presumption  in  question  can  only  arise  with  regard 
to  necessaries  ;  and  the  question,  what  are  necessaries  ? 
is  in  each  case  one  of  fact  for  a  jury  (k).  But  the 
liushand  will,  of  course,  be  liable  in  respect  of  contracts 
made  by  his  wife  for  the  purchase  of  articles  which  are 
not  necessaries,  if  the  party  who  seeks  to  charge  him 
can  prove  that  she  was  authorized  so  to  contract  on  his 
behalf  (Z).  The  husband  may  also  be  made  liable  on 
contracts  made  by  his  wife,  because  he  held  her  out  as 
his  agent  (i7i).  For  instance,  if  the  husband  should  have 
been  in  the  habit  of  paying  tradesmen's  bills  for  articles 
purchased  by  his  wife,  and  should  then  revoke  the 
authority  given  to  his  wife  to  pledge  his  credit,  he  may 
be  made  liable  to  pay  for  articles  subsequently  ordered 
liy  his  wife,  urdess  the  tradesmen  should  have  had  notice 
tliat  the  wife's  authority  was  revoked  (n). 
Wlini  lius-  The  husband  is  of  course  liable  in  respect  of  all  con- 

are  living        tracts  made  by  his  wife  on  his  behalf  6?/  Ids  authority 
apart.  while  they  are  living  apart,  as  well  as  on  contracts  so 

made  while  they  are  living  together.  But  when  the 
husband  and  wife  are  living  apart,  there  is  no  presump- 
tion of  the  husband's  assent  to  the  wife's  contracts  for 
procuring  necessaries  ;  so  that  the  onus  lies  on  the  per- 
son, wlio  seeks  to  charge  the  husband,  to  prove  that  the 
husband  authorized  the  wife  to  contract  on  his  behalf, 
or  to  prove  circumstances  which  import  the  husband's 
liability  (o).  For  under  certain  special  circumstances 
the  husband  is  liable  upon  contracts  made  by  the  wife, 
even  though  he  should  have  expressly  forbidden  her  to 
pledge  his  credit,  or  given  notice  to  others  that  he  would 
not  be  answerable  on  her  contracts.     Thus,  if  the  hus- 


{k)  See  the  cases  cited  in  notes  (w)    See    Drev>    v.     Nunn,     4 

(c),  (/)  above  ;  and  Philhpso7i  v.  Q.  B.  D.  66L 
Hayter,  L.  R.,  6  C.  P.  38.  (o)  Mainwarinq  v.  Leslie,  M.  & 

{!)  See    Petty    v.    Anderson,    3  II.  18  ;  Clifford  v.  Lafon,  3  Car. 

Bing.  170  ;  Montague  v.  Benedict,  &  P.   15  ;  Johnston  v.  Sicmner,  3 

3  B.  &  C.  631.  H.  &  N.  261. 

{m)  Cf.  ante,  pp.  407,  408,  411. 
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Land  desert  the  wife,  or  turn  her  out-of-doors,  or  treat 
]ier  so  cruelly  that  she  is  compelled  to  leave  him,  she 
has  a  right,  consequent  upon  his  obligation  to  maintain 
her  (p),  to  pledge  his  credit  for  procuring  necessaries 
suitable  to  her  station  in  life  (q).  In  such  cases  it  Necessaries. 
appears  that  "  necessaries  "  will  include  all  such  things 
as  it  is  reasonable  that  the  wife  should  have  under  the 
circumstances  (r).  The  husband  may,  however,  absolve 
himself  from  liability  in  respect  of  contracts  made  by 
his  wife  for  necessaries  under  the  special  circumstances 
described  by  proving  that  she  is  possessed  of  means, 
derived  either  from  an  allowance  made  by  him  or  from 
separate  estate  or  property  of  her  own,  sufficient  to  sup- 
ply her  with  everything  she  can  reasonably  require  (s). 
In  such  cases  the  sufficiency  of  the  wife's  means  is  a 
question  of  fact  for  a  jury(f).  If  the  wife  leave  the 
husband  against  his  will  and  without  the  excuse  of 
cruelty  on  his  part,  or  if  the  husband  and  wife  separate 
by  consent,  she  has  no  right  to  pledge  his  credit  with- 
out his  authority  (^t).  When  husband  and  wife  agree 
to  live  apart,  he  may  of  course  expressly  authorize  her 
to  contract  on  his  behalf,  or  such  an  authority  may  be 
implied  from  the  circumstances  of  the  case  (x).  But 
such  an  authority  cannot  be  implied  when  the  husband 
and  wife  have  agreed  to  separate  upon  terms  which  the 


{j})  Ante,  p.  492.  3  Car.  &  K.  437;  Pollock,  C.  B., 

(q)    Thompson    v.     Harvey,    4  Johiston  v.  Sumner,   3  H.  &  N. 

Burr.   2177;  Buulton  v.  Prentice,  261,  266. 

2  Str.  1214  ;  Ho7ilistonx.  Sini/th,  (t)  See    tlie   same    cases  :    and 

3  Bing.  127  ;  Hunt  v.  Be  Blac-  see  Baker  v.  Sampson,  14  C.  B., 
quicre,  5  Bing.  550  ;  Bazcley  v.  N".  S.  383 ;  Eastland  v.  Burchell, 
Fordcr,  L.  R.,  3   Q.   B.  559,  562.  3  Q.  B.  D.  432,  436. 

And  see  Dcare  v.  Soutten,  L.   R.,  {u)  Manhy  v.  Scott,  1  Sid.  109  ; 

y  Eq.  151.  Johnston  v.  Sumner,   3  H.  &  N. 

(r)  See  Wilson  v.  Ford,  L.  R.,  261,  266—268  ;  Eastland  v.  Bur- 

3    Ex.    63  ;    Bazcley   v.   Border,  chell,  3  Q.  B.  D.  432. 

L.  R.,  3   Q.    B.    559,   563,    564  ;  {x)  See    Emmctt   v.   Norton,  8 

Ottaioay  V.  Hamilton,  3  C.  P.  D.  Carr.  &    P.    506,    511  ;    Pollock, 

393,  401.  C.  B.,  Johnston  v.  Sumner,  3  H. 

(s)  See  Liddlow  v.    Wilmot,  2  &  N.  261,  267. 
Stark.  N.  P.  86  ;  Holder  v.  Co2)c, 

L   L   2 


51(;  OF  PERSONAL  ESTATE  GENERALLY. 

liusband  has  observed,  and  one  of  tlie  terms  is,  that  the 
wife  shall  not  pledge  her  husband's  credit  {?/). 

As  the  Married  Women's  Property  Act,  1S82  (r), 
does  not  absolve  a  husband  from  the  obligation  of 
maintaining  his  wife  (a),  it  does  not  appear  that  that 
statute  takes  away  the  presumption  of  the  husband's 
assent  to  his  wife's  contracts  for  necessaries  while  they 
are  living  together,  or  the  husband's  liability  in  case  he 
desert  or  turn  away  his  wife,  or  compel  her  to  leave 
him  (6).  It  may  be  remarked,  however,  that,  since  the 
Act  took  effect,  the  wife  herself  may  be  sued  upon  con- 
tracts made  by  her ;  which  Avas  not  possible  before  (c). 
And  it  appears  that,  if  she  be  so  sued,  the  onus  lies 
upon  her  to  prove  that  she  contracted  as  agent  for  and 
by  the  authority  of  her  husband,  and  not  with  intent 
to  bind  her  separate  property  (d). 

Separation.  Separation   between   husband    and   wife   is  not    en- 

couraged by  the  law.  A  clause  in  a  marriage  settle- 
ment providing  for  the  event  of  a  separation  has  been 
considered  to  be  void  (c)  ;  and  so  has  a  condition  in  a 
gift  of  personal  estate  to  a  woman  living  apart  from 
her  husband,  that  the  gift  shall  cease  in  case  she  should 
cohabit  with  him  (/).  It  is  however  clear  that  a  deed 
making  provision  for  an  immediate  separation  between 


(?/)  Bi'Jin  V.  BicjncV,  7  H.  &  IST.  magistrate   and   obtain   an  order 

877  ;    Eiuitland    v.    Burchcll,    3  for  him  to  pay  lier  a  weekly  sum 

Q.  B.  D.  432.     As  to  the  case  of  not  exceeding  21.  for  her  support, 
a    separation    by    agreement,    of  (c)  See  ante,  pp.  102,  496. 

which   the  husband  has  not  ob-  (d)  See  ante,  p.  506 ;  Williams's 

served  the  terms,  see    Ozard  v.  Conveyancing  Statutes,  415. 
Darnford,  1   Selwyn,  N.  P.  229,  (c)  CocJcsedgc  v.    Cockscdge,    14 

13th  ed. ;  Nurse  v.  Craig,  2  Bos.  Sim.    244  ;    Cartwright   v.    Cart- 

&  P.,  N.  R.  148.  Wright,   3   De  G.   il.  &  G.  982  ; 

(s)  Stat.  45  &  46  Vict.  c.  75.  H.  v.  W.,   3  K.    &  J.    382  :    see 

(«)  See  ante,  p.  492.  also  Hindlcy  v.  Marquis  of  TFesl- 

(b)  By  Stat.  49  k  50  Vict.  c.  52.  vieath,   9   B.   &  C.    200  ;  Merrij- 

a  married  woman,  who  has  been  iceather  v.  Jones,  4  GifF.  499. 
deserted   by  her    busband,    may  (/ )  JFren  v.  Bradley,   2  De  G. 

.summonhinibefore  two  justices  in  k  S.  49. 
petty  sessions   or    a    stipendiary 
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liiisband  and  wife  is  not  void  for  illegality  {(j)  ;  and  any 
infringement  of  the  covenants  contained  in  it  will  be 
restrained  by  the  injunction  of  the  Court  (h).  One  of 
the  usual  provisions  of  a  deed  of  separation  is  a  cove- 
nant on  the  part  of  some  friend  of  the  wife's  to  indem- 
nify'  the  husband  against  any  debts  she  may  incur 
whilst  living  apart.  Such  a  covenant  is  a  valuable 
consideration  for  any  settlement  which  the  husband 
may  make  for  the  benefit  of  his  wife,  and  places  such 
settlement  on  the  same  footing  as  any  other  alienation 
made  for  valuable  consideration  (i).  But  if  there  be 
no  such  covenant,  nor  any  other  valuable  considera- 
tion (k),  a  settlement  made  by  a  husband  on  separating 
from  his  wife,  stands  in  the  same  position  as  any  other 
voluntary  deed  (I) ;  and,  though  binding  on  himself, 
may  not  be  binding  on  his  creditors  {m).  Before  the 
Married  Women's  Property  Act,  1882  (n),  took  effect,  the 
circumstance  of  voluntary  separation  gave  to  the  wife 
no  further  power  of  disposition  over  property  than  she 
possessed  whilst  living  with  her  husband  (o).  Accord- 
ingly, if  she  survived  her  husband,  she  was  not  bound 
by  any  disposition  of  her  personal  estate  made  on  the 
separation,  which  her  husband  would  have  been  unable 
to  make,  without  her  concurrence,  had  no  separation 
taken  place  (p).     If  after  separation  the  parties  become 


((/)    Jones  y.  Waite,  4  Man.  &  {k)  See  Wilson  v.    Wilson,  li 

Gv.    1104  ;    Wilson   v.   Wilson,  1  Sim.  405  ;  1  H.  of  L.  Gas.  538. 

H.    L.    0.    538.     See   Williams's  {I)  See  ante,  p.  383. 

Conveyancing  Statutes,  394,  395.  [m)  Fitzcrv.  Fitzcr,  2  Atk.  511 ; 

(h)  Sanders  Y.Rodivay,  16  Beav.  Clough  v.  Lambert,  10  Sim.  174. 

207  ;  Hamilton  v.  Hcdor,   L.   E.,  {n)  Stat.   45  &  46  Vict.  c.    75  ; 

13  Eq.  511  ;  and  see  Marshall  v.  see  ante,  pp.  502 — 504. 

Marshall,  5  F.   D.  19  ;  Bcsant  v.  (o)  Lord  St.   John  v.  Lady  St. 

JFoofZ,  12  Ch.  D.   GOo;  GandyY.  John.    11    Ves.    531;    Cahill    v. 

Gandy,1V.D.l&?>;  Rose  \.  Rose,  Cahill,   8    App.    Gas.    420.       See 

8  P.  D.  98  ;  Clark  v.   Clark,  10  Williams's     Conveyancing     Sta- 

r.  D.  188  ;  Gandy  v.  Gamly,  30  tutes,  395. 

Ch.  D.  57.  ip)  Stamper  V.  Barker,  5 'Ma.d(\. 

{{)    Stephens  v.  Olive,    2   Bro.  157  ;  Slattcr  v.  Slattcr,  i  Yo.   & 

C.   C.   90  ;    Worrall  v.  Jacob,  3  Col.  28. 
Meriv.  256,  269. 
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reconciled  and  return  to  cohabitation  (q),  the  provisions 
of  tlie  deed  of  separation  will  thenceforth  become  in- 
operative. 

In  the  event  of  separation,  the  custody  of  the  infant 
cliildren  belongs  by  law  to  the  father  as  the  natural 
•■-uardian  (r).  -^^^  it  was  formerly  decided  that  he 
was  incompetent  to  relinquish  a  duty  thrown  upon  him 
by  the  law,  and  that,  therefore,  a  covenant  on  his  part 
to  give  up  the  children  to  the  care  of  their  mother  was 
illegal  (s).  If,  however,  the  conduct  of  the  father 
should  be  such  that  the  children  would  be  exposed  to 
cruelty  or  gross  corruption  of  morals  from  being  left  in 
liis  custody,  the  law  would  have  deprived  him  of  a 
charge  for  which  he  had  shown  himself  totally  unfit  (t). 
And  an  Act  of  the  year  1839  (u),  empowered  the  Court 
of  Chancery  (x)  to  make  order  for  the  access  of  the 
mother  to  any  infant  in  the  sole  custody  of  the  father, 
or  of  any  guardian  after  the  father's  death  ;  and  to 
make  order  that  an  infant  within  the  age  of  seven 
should  be  in  the  custody  of  the  mother  until  attaining 
Act  to  amend  such  age.  But  an  Act  of  the  year  1873  (y)  repealed 
the  cultod  %i  ^^^^  ^*^*  ('^)'  ^^^  empowered  the  Court  of  Chancery 
to  order  that  the  mother  of  any  infant  or  infants 
under  sixteen  years  of  age  should  have  access  to  such 


infants. 


(q)  Batcman  v.  Ross,  1  Dow, 
235,  245  ;  Lord  St.  John  v.  Lady 
St.  John,  11  Yes.  537  ;  IFilsonv. 
Wilson,  15  Sim.  487,  500  ;  1  H. 
of  L.  Cas.  538  ;  Webster  v. 
Webster,  1  Sm.  &  G.  489  ;  4  De 
G.  M.  &  G.  437  ;  Bindley  v. 
Mcdloney,  L.  E,.,  7  Eij.  343  ;  Nicol 
V.  Nicol,  31  Ch.  D.  524.  See, 
however,  Huhnc  v.  (Jhitty,  9 
Beav.  437 ;  Ruffles  v.  Alston, 
L.  R.,  19  Eq.  539. 

(r)  Co.  Litt.  88  b,  n.  (12)  ; 
-Kcv  V.  Sherrington,  3  Barn.  & 
Add.  714. 

(s)  Lord  St.  John  v.  Ladii  St. 
John,  11  Yes.  531  ;  Vansittart  v. 
Vansittart,  4  K.  &  J.  62  ;  2  De 
Gex  &  Jones,  249  ;  Eox)c  v.  Ho2)e, 


22  Beav.  351  ;  3  Jur.,  N.  S.,  454, 
Lords  Just.  ;  Walrond  v.  Wal- 
rond,  John.  18  ;  Andrews  v.  SoJt, 
L.  R.,  8  Ch.  622.  See  ante,  j). 
120. 

{t)  Cruise  v.  Hunter,  2  Bro. 
C.  C.  400  ;  Wellcsley  v.  Duke  of 
Beaufort,  2  Russ.  1  ;  Rex  v. 
Greenhill,  4  Adol.  &  Ell.  624  ; 
Siuift  V.  Sxoift,  L.  J.,  11  Jur.,  N. 
S.  458  :  34  Law  Journ.  Chancery, 
394  ;  34  Beav.  266  ;  Re  Golds- 
icorthy,  2  Q.  B.  D.  75. 

{u)  Stat.  2  &  3  Yict.  c.  54  ; 
Ex  2Mrtc  Bartlctt,  2  Coll.  661. 

{x)  In  re  Taylor,  10  Sim.  291. 

(y)  Stat.  36  Yict.  c.  12,  passed 
21th  April,  1873. 

(z)  Sect.  3. 
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infant  or  infants  at  such  times,  and  subject  to  such 
regulations,  as  the  Court  should  deem  proper,  and 
to  order  that  such  infant  or  infants  should  be  delivered 
to  the  mother,  and  remain  in  or  under  her  custody 
or  control,  or  should,  if  already  in  her  custody  or 
under  her  control,  remain  therein  until  such  infant  or 
infants  should  attain  such  age,  not  exceeding  sixteen, 
as  the  Court  shall  direct ;  and  further  to  order  that  such 
custody  or  control  should  be  subject  to  such  regulations 
as  regards  access  by  the  father  or  guardian  of  such 
infant  or  infants,  and  otherwise  as  the  said  Court 
should  deem  proper  (a).  By  the  same  Act  (6)  no 
agreement  contained  in  any  separation  deed  made 
between  the  father  and  mother  of  an  infant  or  infants, 
shall  be  held  to  be  invalid  by  reason  only  of  its  pro- 
viding that  the  father  of  such  infant  or  infants  shall 
give  up  the  custody  or  control  thereof  to  the  mother : 
provided  always  that  no  Court  shall  enforce  any  such 
agreement  if  the  Court  shall  be  of  opinion  that  it  will 
not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto  (c).  We  have  already  seen  (d)  that  all 
causes  and  matters  to  be  commenced  under  any  Act  of 
Parliament,  by  which  exclusive  jurisdiction  in  respect 
to  such  causes  and  matters  has  been  given  to  the  Court 
of  Chancery,  and  also  the  wardship  of  infants  and  the  • 
care  of  infants'  estates  are  now  assigned  to  the  Chancery 
Division  of  the  High  Court.  And  the  Judicature  Act 
of  1873,  provides,  that  in  questions  relating  to  the 
custody  and  education  of  infants,  the  rules  of  equity 
shall  prevail  (e).  By  the  Guardianship  of  Infants  Act, 
1886 (/)  :- 

(Sect.  5)  The  Court  may  upon  the  application  of  the  mother  of 
any  infant  (who  may  apply  without  next  friend)  make  such 

(a)  Stat.  36  Yict.  c.  12,  s.  1.  (c)  Stat.  36  &  37  Yict.  c.  66,  s. 

(b)  Sect.   2;  Hart  y.   Hart,   18       25.  sub-s.  (10);   Jle  Goldswm'tky, 
Ch.  D.  670,  681—683.  2  Q.  B.  D.  75. 

(c)  See  Jle  Bcsuoit,  11  Ch.  D.  508.  (/)  Stat.  49  &  50  Vict.  c.  27. 
[(l)  Ante,  p.  258. 
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order  as  it  iimy  think  fit  regarding  the  custody  of  such  infant, 
and  the  right  of  access  thereto  of  eitlier  parent,  having  regard 
to  the  welfare  of  the  infant,  and  to  the  conduct  of  the  parents, 
and  to  the  wishes  as  well  of  the  mother  as  of  the  father,  and 
may  alter,  vary,  or  discharge  such  order  on  the  application  of 
eitlier  parent,  or,  after  the  deatli  of  either  parent,  of  any 
guardian  under  this  Act,  and  in  every  case  may  make  such  order 
resjiecting  the  costs  of  the  mother  and  the  liability  of  the  father 
for  the  same  or  otherwise  as  to  costs  as  it  may  think  just. 

The  jurisdiction  anciently  possessed  by  the  Ecclesias- 
tical Courts  over  matrimonial  causes,  was  in  the  year 
1858  transferred  to  a  new  Court,  called  the  Court  for 
Divorce  and  Matrimonial  Causes  (g).  But,  as  we  have 
seen  (/i),in  the  year  1875  the  jurisdiction  of  this  Courtwas 
transferred  to  the  High  Court  of  Justice,  and  all  matters 
which  were  previously  within  its  exclusive  cognizance 
were  assigned  to  the  Probate,  Divorce,  and  Admiralty 
Division  (i).  By  the  first  Matrimonial  Causes  Act,  in- 
stead of  the  ancient  decree  for  a  divorce  amensdet  fhoro,Q, 
decree  for  a  judicial  separation  is  substituted,  which  has 
the  same  force  and  consequences  (Ic).  Where  appli- 
cation for  judicial  separation  is  made  by  the  wife,  the 
Court  may  make  any  order  for  alimony  which  may  be 
deemed  just(?).  Alimony  is  an  allowance  ordered  to 
be  paid  by  the  husband  for  the  separate  maintenance 
of  the  wife,  and  was  formerly  decreed  of  ecclesiastical 
jurisdiction  only  (in).  The  same  Matrimonial  Causes 
Act  (ii)  provides  : — 


(rj)  Stat.  20  &  21  Vict.  c.  85, 
amended  by  stats.  21  &  22  Vict, 
c.  108  ;  22  &  23  Vict.  c.  61  ;  2-3 
&  24  Vict.  c.  144  ;  25  &  26  Vict. 
c.  81  ;  29  &  30  A'ict.  c.  32  ;  31  & 
32  Vict.  c.  77 ;  36  Vict.  c.  31 ;  and 
47  &  48  Vict.  c.  68  ;  now  called 
the  Matrimonial  Causes  Acts. 

(70  Ante,  p.  139. 

(i)  Stats.  36  &  37  Vict.  c.  66, 
ss.  16,  34  ;  37  &  38  Vict.  c.  83. 

(k)  Stats.  20  &  21  Vict.  c.  85, 
ss.  7,16,  17;  21  &  22  Vict.  c.  108, 
s.  19. 

(l)  Stats.  20  &  21  Vict.  c.  85,  ss. 


17,  24  ;  21  &  22  Vict.  c.  108,  s.  1. 

(m)  See  2  Roper  on  Husb.  & 
Wife,  p.  338,  note  (a'),  2nd  ed. ; 
Vandergucht  v.  Dc  Blacqiderc,  8 
Sim.  315  ;  5  My.  &  Cr.  229,  241  ; 
Stones  V.  Cooke,  8  Sim.  321,  note. 
See  Stat.  20  &  21  Vict.  c.  85, 
s.  6.  It  appears  that  alimony  is 
not  assignable  ;  Re  Robinson,  27 
Ch.  D.  160.  A  husband's  liability 
to  pay  alimony  cannot  be  barred 
by  his  bankruptcy,  LintonY.  Lin- 
ton, 15  Q.  B.  D.  239. 

{n)  Stat.  20  &  21  Vict.  c.  85, 
s.  25. 
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(Sect.  25)  In  every  case  of  a  judicial  separation  the  wife  sliall, 
fi'om  the  date  of  the  sentence,  and  whilst  the  separation  shall 
continue,  be  considered  as  a /erne  sole  with  respect  to  property  of 
every  description  which  she  may  acquire  or  which  may  come  to 
or  devolve  upon  her  ;  and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  a  feme  sole,  and  on  her  decease  the  same 
shall,  in  case  she  shall  die  intestate,  go  as  the  same  would  have 
gone  if  her  husband  had  been  then  dead  ;  provided  that,  if  any 
such  wife  should  again  cohabit  with  her  husband,  all  such 
property  as  she  may  be  entitled  to  when  such  cohabitation  shall 
take  place  shall  be  held  to  her  separate  use,  subject,  however, 
to  any  agreement  in  writing  made  between  herself  and  her  hus- 
band whilst  separate  (o). 

(Sect.  26)  In  every  case  of  a  judicial  separation  the  wife  shall, 
whilst  so  separated,  be  considered  as  a  feme  sole  for  the  purpose 
of  contract  and  wrongs  and  injuries,  and  suing  and  being  sued  in 
any  civil  proceeding  (^>)  ;  and  her  husband  shall  not  be  liable  in 
respect  of  any  engagement  or  contract  she  may  have  entered 
into,  or  for  any  wrongful  act  or  omission  by  her,  or  for  any 
costs  she  may  incur  as  plaintiff  or  defendant ;  j^rovided  that 
where  upon  any  such  judicial  separation  alimony  has  been 
decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  shall 
not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  neces- 
saries supplied  for  her  use  (q)  ;  provided  also,  that  nothing 
shall  prevent  the  wife  from  joining,  at  any  time  during  such 
separation,  in  the  exercise  of  any  joint  2>ower  given  to  herself 
and  her  husband. 

(By  sect.  21)  A  wife  deserted  by  her  husband  may  obtain  an  Protection 
order  to  protect  any  money  or  property  she  may  acquire  by  order, 
her  own  lawful  industry  and  property  which  she  may  become 
possessed  of  after  such  desertion  :  and  if  such  an  order  of 
protection  be  made,  such  earnings  and  property  shall  belong  to 
the  wife  as  if  she  were  a  feme  sole,  and  the  wife  shall  during  the 
continuance  thereof  be,  and  be  deemed  to  have  been,  during 
such  desertion  of  her,  in  the  like  position  in  all  respects,  with 
regard  to  property  and  contracts,  and  suing  and  being  sued,  as 
she  would  be  under  the  same  Act  if  she  obtained  a  decree  for 
judicial  separation  (r). 


(o)  See  Ec  Insole,  35  Beav.  92  ;  801  ;  JIunt   v.   TJc  Blacqukrc,   5 

L.    R.,    1    Eq.    470  ;   Juhnson  v.  Biiig.  550. 

Lander,  L.  R.,  7  Eq.  228  ;  Dawes  (r)  Stat.    20  &  21  Vict.  c.   85, 

v.  Creykc,  30  Ch.  D.  500.  s.  21,  amended  by  stats.    21  &  22 

{p)  Mamsdcnv.  Ijrcarlei/,L.T>..,  Vict.  c.    108,  ss.  6 — 10;  27  &  28 

10  Q.  B.  147.  Vict.  c.    44.     See    Ec  Kincjslcfs 

(q)  Cf.  p.   514,   ante;  and  see  J'rust,    26    Beav.    84  ;    Cooke   v. 

IViUson  v.   Smyth,  1    B.  &  Ad.  Fuller,  ib.  99  ;  Ee  Whittimjham, 
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The  provisions  contained  in  this  Act  respecting  the 
])ropcrty  of  a  wife,  Avho  has  obtained  a  decree  for 
judicial  separation  or  an  order  for  protection,  were  by 
a  statute  of  the  year  1858  extended  to  property  to 
which  such  wife  has  become  or  shall  become  entitled  as 
executrix,  administratrix,  or  trustee  since  the  sentence 
of  separation  or  commencement  of  the  desertion  (as  the 
case  may  be)  (s) ;  and  it  was  enacted  that  property  of 
or  to  which  the  wife  is  possessed  or  entitled  for  an 
estate  in  remainder  or  reversion  at  the  date  of  the 
desertion  or  decree  (as  the  case  may  be)  shall  be  deemed 
to  be  included  in  the  protection  given  by  the  order  or 
decree  (t).  In  addition  to  the  rights  conferred  by  the 
above  enactments,  wives,  who  have  obtained  a  decree 
for  judicial  separation,  or  have  been  deserted  by  their 
husbands,  now  possess  the  rights  conferred  upon  mar- 
ried women  by  the  Married  Women's  Property  Act, 
1882  (u),  and  retain  any  rights  which  they  may  have 
acquired  under  the  Married  Women's  Property  Act, 
1870  (.r). 
Dissolution  of  By  the  first  Matrimonial  Causes  Act  the  Court  is 
niainage.  empowered  to  pronounce  a  decree  for  the  dissolution  of 
the  marriage  upon  the  petition  of  husband  or  wife,  on 
the  grounds  and  subject  to  the  conditions  specified  in 
the  Act  (y).  Before  this  Act  came  into  operation, 
dissolution  of  a  marriage  could  only  be  effected  by  Act 
of  Parliament  {z)  ;  so  that  the  power  of  obtaining  a 
divorce  was   practically  enjoyed  by  the  richer  classes 

10  Jur.,  X.  S.  818 ;  Midland  FmH  ante,  pp.  502—512. 

Co.  V.  I'ye,  30  L.  J.  (N.  S.),  C.  P.  (.?)  Stat.    SS  &  34  Vict.  c.  9-3  ; 

314  ;  S.   a.   9  W.  E..  658  ;  I)i  the  see  untc,  p.  497. 

goods  of  Elliott,  L.  R.,  2  1*.  &  ]\1.  {y)  Stat.  20  &  21  Vict.  c.   85, 

274  ;  Re  Cowardand  Adam's  Pur-  ss.  27 — 31;  see  stat.  23  &  24  Vict. 

cliasc,  L.  R.,  20  Eq.  179;  Nichol-  c.   144,  s.   7,  made   iierpetual  by 

son    V.    Drury  Buildings  Estate  stat.  25  &  26  Vict.  c.  81. 

Co.,  7  Ch.  D.  48.  (~)  See  Romilly,  M.K.,  Willin- 

{s)  Stat.  21  &  22  Alct.  c.  108,  son  v.  Gibson,  L.   R.,   4  Eq.   162, 

s-  7.     ^  166.      This   is   still   tlie   law   in 

(0  Sect.  8.  Ireland  ;  see    JFestropj/s  Divorce 

{u)  Stat.  45  &  46  Vict.  c.  75  ;  Bill,  1]  App.  Cas.  294. 
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only.  When  a  marriage  is  dissolved,  the  parties  are  at 
liberty  to  marry  again  (a).  And  the  rights,  which 
husband  and  wife  enjoy  in  respect  of  each  other's 
property,  independent  of  settlement,  cease  upon  dis- 
solution of  the  marriage  (6).  On  any  decree  for  the 
dissolution  of  a  marriage,  the  Court  may  order  that  the 
husband  shall  to  the  satisfaction  of  the  Court  secure  to 
the  wife  such  gross  sum  of  money,  or  such  annual  sum 
of  money  for  any  term  not  exceeding  her  own  life,  as, 
having  regard  to  her  fortune  (if  any),  to  the  ability  of 
the  husband,  and  to  the  conduct  of  the  parties,  it  shall 
deem  reasonable  (c) ;  and  the  Court  may  make  an  order 
on  the  husband  for  payment  to  the  wife  during  their  joint 
lives  of  such  monthly  or  Aveekly  sums  for  her  maintenance 
and  sujjport  as  the  Court  may  think  reasonable  (c?). 
Whenever  the  Court  shall  pronounce  a  sentence  of  Settlement  on 
divorce  or  judicial  separation  for  adultery  of  the  wife,  ju^^gj^^^i  g^p^- 
it  has  power  to  order  a  settlement  to  be  made  of  her  lation. 
property,  whether  in  possession  or  reversion,  for  the 
benefit  of  the  innocent  party,  and  the  children  of  the 
marriage,  or  either  or  any  of  them  (e).  And  any  in- 
strument executed  pursuant  to  any  order  of  the  Court 
made  under  this  enactment,  at  the  time  of  or  after  the 
pronouncing  of  a  final  decree  of  divorce  or  judicial 
separation,  shall  be  deemed  valid  and  effectual  in  the 
law,  notwithstanding  the  existence  of  the  disability  of 
coverture  at  the  time  of  the  execution  thereof  (/).    And  Dissolution  of 

after  a  decree  of  nullity  or  dissolution  of  marriao-e,  the  ^^^'"^S*^* 
^        ^  •  •         ■    .      xi  •   .  ,^  •    .  Settled 

Court  may  inquire  into  the  existence  of  antenuptial  property. 
or  postnuptial  settlements  made  on  the  parties  whose 
marriage  is  the  subject  of  the  decree,  and  may  make 


(«)  Stat.  20  &   21  Vict.   c.   85,  (d)  Stat.  29  Vict.  c.  32,  s.  1. 

s.  57.  (c)  Stat.   20  &  21  Vict.  c.  85, 

(b)  Wells  V.  Malhon,  31  Beav.  s.  45. 

48;   Wilkinson  y.  Gibson,!,.  E.,  4  (/)  Stat.  23  &  24  Vict.  c.  144, 

Eq.  162.     See  ante,  pp.  479  ct  scq.  s.  6,  made  perpetual  by  stat.  25  & 

(c)  Stat.    20  &  21  Vict.  c.   85,  20  Viet.  c.  81. 
s.  32. 


-0.1.  OF   PERSONAL   ESTATE   GENERALLY. 

such  order  with  reference  to  the  application  of  tlie  whole 
or  a  portion  of  the  property  settled,  either  for  the  benefit 
of  the  children  of  the  marriage  or  of  their  respective 
parents,  as  to  the  Court  shall  seem  fit  (fj).     This  pro- 
vision was  held  not  to  apply  if  there  were  no  child  of 
the  marriage  living  at  the  date  of  the  order  (Jt).     But  it 
has  since  been  enacted  (i)  that  the  Court  may  exercise 
the  powers  vested  in  it  by  sect.  5  of  stat.  22  &  23  Vict, 
c.  Gl,  notwithstanding  that  there  are  no  children  of  the 
marriao-e.    When  the  marriage  is  dissolved  on  the  wife's 
petition,  it  has  been  held  that  the  trusts  in  her  favour 
contained   in  her  marriage  settlement  take  effect  as  if 
her  husband  were  dead  (k).     But  the  contrary  was  de- 
cided in  a  later  case  {I).     And  it  is  now  established 
that  a  decree  for  dissolution  of  marriage  does  not  de- 
prive either  party  of  any  interest  in  any  property,  which 
is  limited  by  settlement  to  him  or  her  by  name  (m). 
Custody,  &c..      In   any  proceeding   to   obtain  a  decree  of  judicial 
ut  chUdren.      ggparation,  or  of  nullity  or  dissolution  of  marriage,  the 
Court  may,  either  before  or  in  or  after  the  final  decree, 
make  provision  with  respect  to  the  custody,  mainte- 
nance and  education  of  the  children  of  the  marriage, 
or  for  placing  the  children  under  the  protection  of  the 
Chancery  Division  of  the  Court  (n). 

{g)  Stat.  22  &  23  Vict.  c.  61,  (wi)  Evans  v.  Carrington,  2  Ue 

s.  5  ;  Ponsonby  v.  Ponsonhy,  9  P.  G.,  F.  &  J.  481;  7  Jur.,  N.  S.  197; 

D.  .58,  122  ;  A.  v.  M.,  10  P.  D,  Fitzgerald  v.  Chajmian,  1   Oh.  D. 

178  ;  Kocl  V.  Noel,  ib.  179.  563  ;  Burton  v.  Sturgeon,  C.  A.,  2 

(A)  Thomas  \.  Thomas,  2  S\v.  &  CIi.  D.  318. 

Tr.  89;    Cor  ranee  v.  Corrance,  16  (n)  Stats.  20  &  21  Vict.  c.   85, 

AV.  R.  983  ;  L.    R.,  1    P.  &  D.  s.  35  ;  22  &  23  Vict.  c.   61,  s.   4. 

495;  Graham,v.  Graham,  17  W.  R.  By  stcat.  49  &  50  Vict.  c.  27,  s,  7, 

628.  in   any   case   where  a  decree  for 

(i)  By  stat.  41  A^ict.  c.  19,  s.  3,  judicial   separation,    or  a   decree 

the  operation  of  which  appears  to  either  nisi  or  absolute  for  divorce, 

he  retrospective  ;  AnsdcU  v.  Ans-  shall   he   pronounced,    the  Court 

dell,  5  P.  D.  138.  pronouncing    such     decree     may 

{k)  Jessopv.  Bhikc,  Z  Gi^.  &^^;  thereby   declare    the    parent    by 

Sicift  v.  Wenman,  L.  R.,  10  Eq.  reason  of  whose  misconduct  such. 

15  ;  Fussdl  v.  Dowding,  L.  R.,  14  decree  is  made  to  be  a  jier.son  unfit 

Eq.  421.  to  have  the  custody  of  the  children 

(I)  Fitzgerald  v.    Chaimian,    1  (if  any)  of  the  marriage  ;  and  in 

Ch.  D.  563.  such  case,  the  parent  so  declared 
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The  Matrimonial  Causes  Act,  1884;  (o),  provides  : — 

(By  sect.  2)  A  decree  for  restitution  of  conjugal  rights  shall  Powers  of 

not  be  enforced  by  attachment  ;  but  where  the  application  is  by  ^o^^^.o^^  ^P" 
1^1  ±  ^T      ±-  r        1-11  pucatiou  lor 

the  wife,  the  Court  may,  at  the  time  oi  making  such  decree,  or  restitution  of 

at  any  time  afterwards,  order  that  in  the  event  of  such  decree  conjugal 

not  being  complied  with  within  any  time  in  that  behalf  limited  lights. 

by  the  Court,  the  respondent  shall  make  to  the  petitioner  such 

periodical  payments  as  may  be  just,  and  such  order  may  be 

enforced  in  the  same  manner  as  an  order  for  alimony  in  a  suit 

for  judicial  separation  ;  and  the  Court  may,  if  it  shall  think  fit, 

order  that  the  husband  shall,  to  the  satisfaction  of  the  Court, 

secure  to  the  wife  such  periodical  payments. 

(Sect.  3)  "NVliere  the  application  for  restitution  of  conjugal 
rights  is  by  the  husband,  if  it  shall  be  made  appear  to  the  Court 
that  the  wife  is  entitled  to  any  property,  either  in  possession  or 
reversion,  or  is  in  receipt  of  any  profits  of  trade  or  earnings,  the 
Court  may,  if  it  shall  think  fit,  order  a  settlement  to  be  made  to 
the  satisfaction  of  the  Court  of  such  property,  or  any  part 
thereof,  for  the  benefit  of  the  petitioner  and  of  the  children  of 
the  marriage,  or  either  or  any  of  them,  or  may  order  such  part 
as  the  Court  may  think  reasonable  of  such  profits  of  trade  or 
earnings  to  be  periodically  paid  by  the  respondent  to  the  peti- 
tioner for  his  own  benefit,  or  to  the  petitioner  or  any  other 
person  for  the  benefit  of  the  children  of  the  marriage,  or  either 
or  any  of  them. 

(By  sect.  4)  Any  such  order  for  the  periodical  pajnnent  of 
money  may  be  varied  or  modified,  or  may  be  suspended  and 
again  revived  by  the  Court. 

(Sect.  G)  The  Court  may,  at  any  time  before  final  decree  on  Custody,  &e., 
any  application  for  restitution  of  conjugal  rights,  or  after  final  of  children. 
decree  if  the  respondent  shall  fail  to  comply  therewith,  upon 
application  for  that  purpose,  make  from  time  to  time  all  such 
orders  and  provisions  with  respect  to  the  custody,  maintenance 
and  education  of  the  children  of  the  petitioner  and  respondent 
as  might  have  been  made  by  interim  orders  during  the  pendency 
of  a  trial  for  judicial  separation  between  the  same  parties. 

to  be   unfit  shall  not,   upon  tlie       or  guardianship  of  such  children, 
death    of    the   other  parent,     be  (o)  Stat.  47  &  48  Vict.  c.  68. 

entitled  as  of  right  to  the  custody 
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PART   IV. 

OF    TITLE. 


The  title  to  personal  estate  varies  according  as  it  may 
consist  of  money  or  negotiable  securities,  or  of  ordinary 
choses  in  possession,  or  of  choses  in  action. 

Jloiicy  and  And,  fiist,  with  regard  to  money  or  negotiable  secu- 

SS  i"ities,  no  title  at  all  is  required  to  be  shown  by  the  payer 
in  any  hoadfide  transaction  ;  and  the  delivery  of  money 
or  neo-otiable  securities  in  the  ordinary  course  of  busi- 
ness for  valuable  consideration  and  in  good  faith,  confers 
a  o-ood  title  thereto  as  against  all  the  world.  Thus,  if  a 
sovereign  or  a  bank  note  be  offered  in  payment  of  a 
debt,  it  is  no  part  of  the  duty  of  the  creditor,  under 
ordinary  circumstances,  to  ask  the  debtor  how  he  came 
by  it;  and  though  the  bank  notes  given  in  payment 
should  have  been  stolen,  the  former  owner  cannot 
recover  them  from  the  payee.  The  reason  of  this  rule 
is  founded  on  the  currency  of  the  articles  in  question, 
and  on  the  great  inconvenience  to  trade  and  commerce 
which  would  ensue  if  the  rule  were  otherwise  («).  And 
the  rule  applies  to  all  negotiable  securities,  that  is,  to 
all  instruments  the  delivery  of  which  passes  both  the 
property  in  and  the  right  to  sue  upon  them  {h}.     Pro- 

(a)  Miller  \.  Bacc,  1  Burr.  452;  livery,  thougli  not  recognized  as 

1  Smith's  Leading  Cas.  516,  8th  negotiable  by  law,  and  the  latter 

ed.  fraudulently  deal  with   them   as 

(&)  Crouch  V.  Credit  Fonder  of  negotiable,    the    former    will    be 

England,   L.    R.,    8  Q.    B.    381,  estopped  from  denying  their  nego- 

382.     If  one  intrust  another  with  tiability  in  an  action  to  recover 

securities  appearing  on  the  face  of  them  from  a  third  party  who  has 

them  to  be  transferable  by   dc-  taken  them  in  the  ordinary  course 
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missory  notes  and  bills  of  exchange  payable  to  bearer, 
or  payable  to  order  and  indorsed  in  blank,  are  accord- 
ingly -within  the  rule  (c)  ;  as  are  the  so-called  bonds  of 
foreign  governments  payable  to  bearer (cZ).  But  if  there 
be  any  mala  fides  on  the  part  of  the  person  receiving  any 
money  or  negotiable  security,  or  such  gross  negligence 
iis  may  amount  in  itself  to  evidence  of  mala  fides,  the 
true  owner  may  recover  such  property,  provided  its 
identity  can  be  ascertained  (c).  A  delivery  order  does  Deliveiy 
not  of  itself  pass  the  property  in  the  goods  mentioned  °^''^^^' 
in  it ;  it  is  therefore  not  a  negotiable  security  within 
the  rule  above  mentioned  ;  but  bond  fide  purchasers  and 
pledgees  are  now  protected  by  the  Factors'  Act,  1877  (/). 

With  regard  to  ordinary  choses  in  possession,  a  valid  Sale  of  chat- 
,•,1     .      ,1  •  11        1  i.    •       1  1  1  •  tels  in  market 

title  to  tliem  is  generally  obtained  by  a  purchase  in  an  overt 

open  market,  or  market  overt,  although  no  property  may 

have  been  possessed  by  the  vendor  (g).     And  every  shop 

in  the  city  of  London,  where  goods  are  openly  sold,  is 

considered  as  a  market  overt  within  this  rule,  for  such 

things  as  by  the  trade  of  the  owner  are  put  there  for 

«ale  (h).     But  the  shops  at  the  west  end  of  the  town 

■do  not  appear  to  possess  this  privilege.     If  the  sale  is 

not  made  in  market  overt,  the  purchaser,  though  he 

purchase  bond  fide,  acquires  no  further  property  in  the 

article  sold  than  was  possessed  by  the  vendor  (i).     And 

formerly,   if  a   writ  of  execution   should    have    been 

of  business  for  value  and  in  good  849;  S.   C,  5  Tyrw.  255;  Oood- 

faitli  :  Goofivjin  v.  Eobarfs,  I  App.  c/:a?i  v.  Harrcy,  4  Ad.  &  Ell.  870. 

Cas.  476  ;  Ilumhally.  Metropolimn  And  see  Jlaphael  v.  Bank  of  En<i- 

Bank,  2  Q.  B.  D.  194  ;  Ea^ton  v.  land,    17   C.    B.    161  ;    Jones    v. 

Londoiy,Joini  Stock  Bank,  34  C'li.  Gordon,  2  App.  Cas.  616. 

I).  o,5Fi'--^i'M'//ij.'%^^^:  V'.^..^ '' ■•>  ■  !  -  (/)  Stat.  40  &  41  Vict.  c.  39. 

(c)  Grant  v.   Vauglian,  3  Burr.  '      (g)  2  Black.  Com.  449. 

1516  ;  Peacock  v.  Rhodes,  2  Doug.  (h)   The  case  of  Market  Overt,  5 

333  ;  ante,  pp.  124,  126.  Eep.  83  b;  Lyons  v.  De  Bass,  11 

{d)  Gorgicr  v.  Micville,  3  B.   &  Ad.  &  Ell.  326. 

C.  45  ;  ante,  p.  293.     And  see  the  (i)  Peer  v.  Humphrey,  2  Ad.  & 

cases  cited  in  note  (5)  above.  Ell.  495;  White  v.   S2Jettigue,   13 

(c)  Clarke  v.  Shec,  Cowp.   197;  ]\Iee.  &  \\.  603  ;  Cundy  v.  Liud- 

Foster  v.  Pearson,  1  C.   M.  &  R.  say,  3  App.  Cas.  459. 
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actually  iu  the  hands  of  the  sheriff  on  a  judgment 
a^^ainst  the  vendor,  the  goods,  if  not  sold  in  market 
overt,  were  subject,  in  the  hands  of  the  purchaser,  to 
the  sheriff's  right  to  seize,  in  the  same  manner  as  if 
they  had  remained  in  the  hands  of  the  vendor  (k).  But 
a  recent  enactment  now  protects  a  purchaser  bond  fide 
for  valuable  consideration,  without  notice  of  any  writ  (?). 
Stolen  gootls  So  if  the  goods  have  been  stolen,  a  bond  fide  purchaser, 
who  has  not  bought  them  in  market  overt,  will  be 
bound  to  restore  them  to  the  true  owner  (m) ;  whereas, 
a  sale  in  market  overt  would  have  given  the  purchaser 
a  valid  title  (n).  There  is  one  case,  however,  iu  which 
even  a  sale  in  market  overt  will  not  protect  a  purchaser, 
namely,  if  the  goods  have  been  stolen  or  otherwise 
obtained  by  ineans  involving  the  commission  of  a  felony 
or  misdemeanor  mentioned  in  the  Larceny  Act,  and 
the  true  owner  prosecute  the  thief  or  offender,  and 
obtain  his  conviction.  In  this  case  it  is  provided 
by  statute  that  the  property  shall  be  restored  to  the 
owner  ;  and  the  only  exception  allowed  is,  where 
the  article  stolen  is  some  valuable  security,  which 
sliall  have  been  paid  or  discharged  bond  fide  by  the 
person  liable,  or,  being  a  negotiable  instrument,  shall 
have  been  bond  fide  transferred  or  delivered  for  a  just 
and  valuable  consideration,  without  any  notice,  or 
without  any  reasonable  cause  to  susjaect  that  the  same 
had  been  obtained  by  any  felony  or  misdemeanor  (o). 

(k)  Samuel  V.  Duke,  3  Mee.  &  Geo.    IV.  c.  29,  s.   57,  which  re- 

■\V.  622.     See  ante,  p.  70.  placed   and  extended   the   provi- 

{1}  Stat.  19  &  20  Vict.  c.  97,  s.  sions  of  stat.  21  Hen.  VIII.  c.  11. 

1,  ante,  p.  70,  not  retrospective  ;  Nothing  contained  in  the  present 

irniiams  V.  Smith,  2R.kE.  41:3.  enactment  shall  apply  to  the  case 

(m)  White  V.  Spettigue,  13  Mee.  of  any  prosecution  of  any  trustee, 

k  W.  603  ;■  see  also  Lee  v.  Baycs,  hanker,  merchant,  attorney,  fac- 

18  C.  B.  599  ;  IFcWsv.  .4 6r«7((t7)i,  tor,    Inoker,   or  other  agent   in- 

L.  R.,  7  Q.  B.  554.  trusted    with   the    possession    of 

(n)   Vilmont  v.  Bentley,  38   Q.  goods  or  any  documents  of  title 

P'.  D.  322,  326  ;  and  see  Walker  to    goods   for    any    misdemeanor 

V.  Mattheivs,  8  Q.  B.  D.  109.  against  the  Act.    See  A',  v.  Justiers 

(o)  Stat.  24  &  25  Vict.  c.    96,  of   Central    Criviinal    Court,    18 

s.   100,  reproducing  stat.    7  &  8  Q-  B.  D.  314. 
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It  is  held  that  the  effect  of  these  provisions  is  that  the 
property  in  the  goods  so  stolen  or  wrongfully  obtained 
vests  immediately  upon  the  conviction  in  the  original 
owner,  who  can  then  recover  them  from  any  person 
in  whose  possession  they  are,  notwithstanding  that 
the  latter  may  have  bought  them  in  market  overt  (^j). 
If,  however,  it  should  happen  that  any  money  should 
have  been  taken  from  the  prisoner  on  his  appre- 
hension, it  is  now  provided  that  it  shall  be  law- 
ful for  the  Court,  on  the  application  of  any  pur- 
chaser, who  may  have  bought  the  stolen  property 
without  knoAving  that  the  same  was  stolen,  and  on  the 
restitution  of  the  stolen  property,  to  order  that  out  of 
such  money  a  sum  not  exceeding  the  amount  of  the  pro- 
ceeds of  the  sale  shall  be  delivered  to  the  purchaser  (q). 
The  Pawnbrokers'  Act,  1872  (r),  provides  : — 

In  each  of  the  following  cases — ■ 

(1.)  If  any  person  is  convicted  under  this  Act  in  a  Court  of  Goods  uulaw- 
summary  jurisdiction    of    knowingly   and   designedly  fidly  pawned, 
pawning  with  a  pawnbroker  anything  being  the  pro- 
perty of  another  person,  the  pawner  not  being  employed 
or  authorized  by  the  owner  thereof  to  pawn  the  same  ; 
(2.)  If  any  person  is  convicted  in  any  Court  of  feloniously 
taking     or     fraudulently    obtaining     any    goods    and 
chattels,  and  it  appears  to  the  Court  that  the  same 
have  been  pawned  with  a  pawnbroker  ; 
(3.)  If  in  any  proceedings  before  a  Court  of  summary  juris- 
diction it  appears  to  the   Court  that  any  goods  and 
chattels  brought  before  the  Court  have  been  unlawfully 
pawned  with  a  pawnbroker — 
the  Court,  on  proof  of  the  ownership  of  the  goods  and  chattels, 
may,  if  it  thinks  fit,  order  the  delivery  thereof  to  tlie  owner, 
either  on  pajmaent  to  the  pawnbroker  of  the  amount  of  the  loan 
or  any  part  thereof,  or  without  payment  thereof  or  any  jjart 
thereof,  as  to  the  Court,  according  to  the  conduct  of  the  owner 
and  the  other  circumstances  of  the  case,  seems  just  and  fitting. 

(p)   Walker  v.  Mattheivs,  8   Q.  {q)  Stat.    30  &  31  Vict.  c.  35, 

B.    D.  109  ;    Vilmont  v.  Bentley,  s.  9. 

18  Q.  B.  D.  322  ;  and  see  Scatter-  (r)  Stat.    35  &  36  Vict.  c.   93, 

good  v.  Sylvester,  15  Q.    B.   506  ;  s.  30. 
Horivood  V.  Smith,  2  T.  R.  750. 

W.P.P.  M  M 
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Can  tliu  DWiiei 
of  stolcMi 
j^ood.s  sue  the 
thief  before 
prosecution  If 


It  may  be  remarked  here  that  there  is  said  to  be  a 
ride  of  law  which  prevents  a  person,  whose  goods  have 
been  stolen  or  otherwise  feloniously  obtained,  from  suing 
the  thief  or  offender  in  a  civil  action  without  having  in- 
stituted a  criminal  prosecution  against  him  (.s).  But  if 
he  do  bring  a  civil  action  before  prosecution,  it  does  not 
appear  by  what  means  the  thief  can  raise  tliis  alleged 
rule  of  law  as  a  defence,  or  by  what  means  such  an 
action  can  be  hindered  from  proceeding  {t). 


Horses.  With  regard  to  horses,  a  sale  in  market  overt  will 

not  confer  on  the  purchaser  any  further  title  than  is 
possessed  by  the  vendor,  unless  the  sale  be  made  ac- 
cording to  the  directions  of  certain  statutes  (u)  ;  and 
even  then  the  true  owner  may,  at  any  time  within  six 
months  after  his  horse  has  been  stolen,  recover  his  pro- 
perty on  tender  to  the  person  in  possession  of  the  price 
he  bond  fide  paid  for  it  {x). 


Factors  and 
agents. 


Power  of 
attorney. 


A  factor  or  agent  in  the  possession  of  goods  could 
not  by  the  common  law  give  any  further  title  to  the 
goods  than  he  was  authorized  to  do  by  his  principal, 
either  expressly  or  by  implication  arising  from  the 
usual  course  of  his  employment  {y).  And  when  one 
man  is  appointed  the  agent  of  another  for  any  parti- 
cular piu-pose  by  power  of  attorney,  his  authority  must 
still   be   strictly  pursued,  otherwise  his   principal  will 


(s)  See  Stone  v.  Marsh,  6  B.  & 
C.  551,  564  ;  Marsh  v.  Keating, 
1  Ring.,  N.  S.  198,  217  ;  Exparto 
Elliot,  3  Mont.  &  A.  110;  Wcl- 
lock  V.  Constantine,  2  H.  &  C. 
146. 

[t)  See  Wells  v.  Abrahams, 
L.  R.,  7  Q.  B.  554,  where  the 
Court  discharged  a  rule  for  a  new 
trial  of  an  action  of  trover  for  a 
brooch,  obtained  on  the  ground 
that  the  evidence  tended  to  prove 
a  felony  ;  Ex  parte  Ball,  re  Shep- 


herd, 10  Ch.  D.  667;  Eoofe  v. 
D'Avigdor,  10  Q.  B.  D.  412,  where 
tlie  Court  overruled  a  demurrer 
to  a  statement  of  claim  which, 
alleged  that  the  defendant  stole 
and  embezzled  the  plaintiff's  pro- 
perty. 

{u)  Stats.  2  &  3  P.  &  M.  c.  7  ; 
31  Eliz.  c.  12  ;  2  Black.  Com. 
450. 

(.r)  Stat.  31  Eliz.  c.  12,  s.  4. 

((/)  Pickering  v.  Busk,  15  East, 
38,  43. 
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not  be  bound  {z).  But  by  modern  Acts  of  Parliament 
a  more  extended  authority  has,  for  the  convenience  of 
commerce,  been  conferred  on  factors  and  agents  (a). 
The  provisions  of  these  Acts  are  too  long  to  be  here 
inserted ;  but  their  general  effect  is  to  render  valid 
sales  and  pledges  made  by  factors  or  agents,  notwith- 
standing any  notice  of  the  fact  of  their  being  merely 
factors  or  agents,  provided  the  party  dealing  with  them 
have  no  notice  that  they  are  acting  without  authority 
or  maid  fide. 

In  ancient  times  the  sale  of  lands  was  usually  accom-  Warranty  of 
panied  by  a  warranty  of  their  title ;  and  some  words,  ^  ' 
such  as  the  word  give  in  a  feoffment,  had  the  effect 
of  an  implied  warranty,  when  none  was  expressed  (6). 
Warranties,  however,  fell  into  disuse,  and  the  pur- 
chasers of  lands  acquired  a  right  to  covenants  for  the 
title,  varying  in  their  stringency  according  to  the  nature 
of  the  title  of  the  vendor  (c).  But,  upon  the  sale  of 
chattels  personal,  there  may  still  be  a  warranty  of  title, 
either  express  or  implied.  And  every  affirmation  made 
by  the  vendor  at  the  time  of  sale  respecting  the  goods  is 
an  express  warranty,  if  it  appear  to  have  been  so  in- 
tended {d) .  And  if  the  vendor  state  that  the  goods  are  his 
own,  this  amounts  to  an  express  warranty  of  his  title  (e) ; 
but  if  the  contract  for  sale  be  in  writing,  the  warranty 
must  be  in  writing  also  (/).     And   a   warranty  made 


(2)  Attwood    V.     Munnings,    7  (c)  Ihid.    445,  447,    13th  ed.  ; 

Baru.  &  Cress.    278.     As  to  the  470,  472,  14th  ed.  ;  533,  15th  ed.; 

effect  of  the  revocation  of  a  power  516,  16th  ed. 

of  attorney,  see  Williams's  Con-  {d)  See  Richardson  v.  Brown,  1 

veyancing     Statutes,     220,     221,  Bing.  344  ;  Sheppard  v.  Kain,  5 

285—288.  Barn  &  Aid.  240  ;  Power  v.  Bar- 

(a)  Stats.   4  Geo.   IV.  c.  83  ;  6  ham,    4  Ad.  &  Ell.  473  ;    Carter 
Geo.  IV.  c.  94  ;  5  &6  Vict.  c.  39  ;  v.  Crick,  4  H.  &  N.  412  ;  Benja- 
40  &  41  Vict.  c.  39  ;  Cole  v.  North  niin  on  Sales,  499,  2nd  ed. 
WesternBank,  L.R.,  10  C.  F.  354.  {e)  Furniss    v.    Leicester,    Cro. 

(b)  See  Principles   of  the  Law  Jac.  474  ;  Medina  v.  Stoughton,  1 
of  Real  Property,  444,    13th  ed.  ;  Salk.  210. 

469,  14th  ed.;  530,  15th  ed.  ;  513,  {f)  Pickering    v.    Dowson,    4 

16th  ed.  Taunt.  779. 
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subsequently  to  the  sale  is  void  for  want  of  considera- 
imi.lird  war-   tion  ((/).     It  appears,  moreover,  to  be  the  better  opinion 
nintv  of  title   ^^^,^^  ^j^^  ^^^   ^f   celling  goods  implies  an  assertion  of 
ownership  in  the  goods  sold ;  and  that  therefore  a  war- 
ranty of  title  is  implied  on  the  sale  of  goods,  unless  it 
appear  from  the  circumstances  of  the  transaction  that 
no  assertion  of  ownership  by  the  vendor  can  be  implied, 
but  that  the  intention  of  the  parties  to  the  contract  was 
merely  to  transfer  such  interest  as  the  vendor  had  in 
Warranty  of     the  goods  sold  (/i).     By  the  general  rule  of  the  common 
<iuality.  ^^^^  upon  the  sale  of  goods,  no  warranty  is  implied  as 

to  the  quality  of  the  goods  sold  (i) .  But  affirmations 
made  at  the  time  of  sale  may  amount  to  an  express 
warranty  of  quality,  as  in  the  case  of  warranty  of 
title  (Ic).  And  a  warranty  of  quality  may  be  implied 
from  the  circumstances  of  the  transaction  (l).  For 
instance,  where  a  manufacturer  or  dealer  contracts  to 
furnish  goods  for  a  particular  purpose,  so  that  the  pur- 
chaser necessarily  trusts  to  the  vendor's  judgment  or 
skill,  a  warranty  is  implied  that  the  goods  shall  be  fit 
for  that  purpose  (m).  And  when  goods  are  sold  by 
Jonas  V.  Just,  some  particular  description  (e.g.,  "  200  bales  Manilla 
hemp"),  and  the  purchaser  has  no  opportunity  of  in- 
specting the  goods,  there  is  an  implied  warranty  that  the 
goods  shall  be  of  a  merchantable  or  saleable  quality  (n). 
Again,  contracts  made  in  the  course  of  any  trade  are 


(g)  Finch,  L.  189  ;  Roscorla  v.  K.,  3  Q.  B,  197,  202. 
Thomas,  3  Q.  B.  234.     See  ante,  (k)  See  Benjamin  on  Sales,  499, 

p.  109.  2nd  ed. 

(h)  See  Chapman  v.  Spillcr,  14  (I)  See  Benjamin  on  Sales,  Bk. 

Q.    B.    621  ;    MorUij    v.    Atten-  IV.  Ft.   II.  Sect.  III.  pp.  525  et 

borough,  3  Ex.  500  ;  Eichholz  y.  seq.,  2nd  ed. 
Bannister,  17  C.  B.,  N.  S.    708;  (m)  Jojies   v.   Bright,   5   Bing. 

Bagueley  v.  Hawleij,  L.   R.,  2  C.  533  ;  Brown  v.  Edgington,  2  Man. 

P.  625  ;  R.  V.  Sampso7i,  52  L.  T.,  &  Qr.  279  ;  Jones  v.  ^Just,  L.  E., 

N.   S.   772  ;  1  Times  L.  R.  541  ;  3  Q.  B.  197,  202,  203  ;  Benjamin 

Benjamin    on     Sales,     Bk.     IV.  on  Sales,  525,  543,  2nd  ed. 
Ft.   II.  Sect.    II.    pp.    511—523,  («)  Jones  v.  Jicst,  L.  R.,  3  Q. 

2nd  ed.,  619—631,  3rd  ed.  B.  197,  205  ;  Benjamin  on  Sales, 

(i)  See  Benjamin  on  Sales,  498,  539,  2nd  ed. 
525,   2ad  ed.  ;  Jones  v.  Just,  L. 
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always  subject  to  the  custom  of  that  trade  ;  and  if  by 
the  custom  of  the  trade  a  warranty  of  quality  is  im- 
plied iu  any  contract,  the  vendor  will  be  bound  by  it, 
in  the  same  manner  as  if  he  had  given  an  express  war- 
ranty (o).  By  the  Merchandize  Marks  Act,  1862  ( p), 
every  person  who  contracts  to  sell  any  article  with  any 
trade  mark  thereon  is  deemed  to  warrant  that  such 
mark  is  genuine,  unless  the  contrary  be  expressed  in 
some  writing  signed  by  or  on  behalf  of  the  vendor,  and 
delivered  to  and  accepted  by  the  purchaser.  Tlie  Act 
contains  a  similar  provision  (q)  with  respect  to  the  sale 
of  any  article,  upon  which  there  is  any  description, 
statement,  or  other  indication  of  or  respecting  the 
number,  quantity,  measure  or  weight  of  such  article,  or 
the  place  or  country  in  which  it  shall  have  been  made 
or  produced. 

If  goods  aiid  chattels  should  have  come  into  the  Statute  of 
possession  of  persons  having  no  title  to  them,  such 
persons  will,  in  course  of  time,  be  quieted  in  their 
enjoyment  by  virtue  of  the  Statute  of  Limitations  (?*). 
By  this  statute  all  actions  of  trespass,  detinue  and 
replevin  for  goods  or  cattle  must  be  brought  within  six 
years  next  after  the  cause  of  such  action  (s)  :  but  if  the  Disabilities. 
person  entitled  to  any  such  action  be  under  age,  feme 
covert,  or  non  comjyos  mentis,  such  person  shall  be  at 
liberty  to  bring  the  same  action  within  six  years  after 
the  disability  is  removed  (t).  The  disabilities  of  absence 
beyond  seas  and  imprisonment  have  been  abolished  by 
a  recent  statute  {u). 

Choses  in  action,  whether  legal  or  equitable,  differ  statutes  of 

(o)  JoTies  V.   Boivden,  4  Taunt.  (r)  Stat.  21  Jac.  I.  c.  16. 

847  ;  see  also  Johnsoji  v.  Raylton,  (s)  Sect.    3  ;  see    WilkUison  v. 

7  Q.  B.  D.  438.  Verity,  L.  R.,  6  C.  P.  206. 

(p)  Stat.  25  &  26  Vict.  c.  88,  (<)  Sect.  7. 

s.  19.  {ti)  Stat.   19  k  20  Vict,  c,   97, 

{q)  Sect.  20.  ss.  10,  12. 
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Liniit.ition  as  from  clioses  in  possession  in  this,  that  the  title  to  them 
•icUor"^  ^°  is  endangered  rather  than  strengthened  by  the  Statutes 
of  Limitation,  This  difference  arises  from  the  nature 
of  the  property.  Goods  and  chattels  may  exist  without 
any  owner ;  but  if  there  cease  to  be  a  person  entitled 
to  a  debt,  the  debt  itself  ceases  to  exist.  The  time 
within  which  actions  or  suits  may  be  brought  for  the 
recovery  of  choses  in  action  varies  according  to  the 
nature  of  the  security.  The  law  on  this  subject  has 
been  rendered  somewhat  difficult  by  two  different  Acts 
of  Parliament  (x)  varying  from  each  other,  each  passed 
the  same  session  of  parliament,  and  each  intended  to 
amend  the  law.  If  the  chose  in  action  were  money 
secured  by  any  mortgage,  judgment  (y)  or  lien,  or  other- 
wise charged  upon  or  payable  out  of  any  real  estate  at 


Mortgages, 
jiulgments 
and  legacies 
formerly  ru- 


witluf  twenty  ^^^   ^^'   ^^   equity,  or  any  legacy  (0),  or   the  personal 
years.  estate  or  any  share  of  the  personal  estate  of  a  person 

who  had  died  intestate  (a),  no  action  or  suit  could 
formerly  be  brought  to  recover  the  same  but  within 
twenty  years  next  after  a  present  right  to  receive  the 
same  should  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same  ;  unless 
in  the  meantime  some  part  of  the  principal  money,  or 
some  interest  thereon,  should  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  should  have  been 
given  in  writing  signed  by  the  person  by  whom  the 
same  should  have  been  payable,  or  his  agent  (6),  to  the 
person  entitled  thereto  or  his  agent  (c)  ;  and  in  such 
case  no  such  action  or  suit  could  be  brought  but  within 
twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or   acknowledgments,  if 


(x)  Stats.  3  &  4  Will.   IV.   cc.  s.   13  ;   Ee  Johnson,   29   Ch.    D. 

27,  42.  964, 

(y)   JVatson  v.  Birch,  15  Sim.  {h)  Lord  St.  John  v.  Boughion, 

523.  9  Sim,  219, 

(z)  Sheppard  v,  Duke,  9  Sim,  (c)  Blair  v.  Nugent,  3  Jones  & 

»67.  Lat.  673,  677. 

(a)  Stat.  23  &  24  Vict,  c.  38, 
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more  than  one,  was   made  or  given  (d).     But  by  the  New  enact- 
Real   Property   Limitation  Act,  1874  (e),  which   came  "^'^^** 
into  operation  on  the  1st  of  January,   1879  (/),  the 
above-mentioned  period  of  twenty  years  was  reduced  to  Reduced  to 
twelve  years,  except  in  the  case  of  the  personal  estate  or     ^  ^^  yeais. 
any  share  in  the  personal  estate  of  a  person  who  has 
died  intestate,  an  omission  probably  made  per  incuriam. 

If  the  chose  in  action  be  rent  due  upon  an  indenture  Rent  secured 
of  demise,  or  money  secured  by  bond  or  other  specialty,  ,^^(1  mone"'^*^ 
but  not  charged  upon  or  payable  out  of  any  land  or  secured  by 

,   ,   N  11  .  , .        bond,  speci- 

rent  {g),  or  money  secured  by  a  recognizance,  an  action  ^ity  or  recog- 
must  also  be  brought  within  twenty  years  after  the  "izance. 
cause  of  such  action  (h),  or  within   twenty  years  after 
the  removal  of  any  of  the  disabilities  of  infancy,  cover- 
ture or  lunacy  {i).     And  if  any  person,  against  whom  Absence  be- 
there  is  any  such  cause  of  action,  shall  be  beyond  the  y°°^  ^*'^^- 
seas  at  the  time  such  cause  of  action  accrued,  the  person 
entitled  to  any  such  cause  of  action  may  bring  the  same 
against  him   within  twenty  years  after  his  return  (k). 
And  the  absence  of  a  joint  debtor  beyond  the  seas  will 
not  prevent  time  from  running  in  favour  of  the  others, 
who  may  not  be  beyond  the  seas  ;  and  the  recovery  of 
judgment  against  them  will  not  prevent  the  creditor 
from  commencing  an  action  against  the  absent  debtor 
after    his   return  {I).     If  any    acknowledgment    shall 


{d)  Stat.  3  &  4  Will.  lY.  c.  27,  secured  by  an  indenture  of  demise 

s.  40.  can  now  be  recovered  by  action  of 

(e)  Stat.   37  &  38  Vict.  c.  57,  debt  or  covenant  within  a  longer 

s.  8.  period   than   twelve    years.     For 

(/)  Sect.  12.  rent  is  money  payable  out  of  land. 

(g)    He    Poivers,     30     Ch.    D.  (h)  Stat.  3  &  4  Will.  IV.  c.  42, 

291.     The  period   for  recovering  s.  3. 

money  secured  by  specialty   and  {i)  Stat.  3  &  4  Will.  IV.  c.  42, 

also  charged  on  any  land  or  rent  s.  4  ;  19  &  20  Vict.  c.  97,  s.  10  ; 

is  now  twelve  years,   as  the   case  Pardo  v.    Bingham,    L.    C,    17 

falls  within  stat.    37  &  38   Vict.  W.  R.  419. 

c.  57,  s.  8  ;  Sutton  v.  Sutton,  22  {k)  Stat.  3  &  4  Will.  IV.  c.  42, 

Ch.   D.  511  ;  Fearnside  v.  Flint,  s.  4. 

ib.  579.     A  question  appears  to  be  {I)  Stat.  19   &  20  Vict.  c.  97, 

raised  by  these  cased,  whether  rent  s.  11. 


(lower. 


rent  ami  in 
terest 


53(J  ^^   TITLE. 

have  been  made,  either  by  writing  signed  by  the 
party  liable  (m),  or  his  agent,  or  by  part  payment  or 
part  satisfaction  on  account  of  any  principal  or  interest 
then  due,  the  person  entitled  may  bring  his  action 
lor  the  money  remaining  unpaid  and  so  acknowledged 
to  be  due,  within  twenty  years  after  such  acknow- 
ledgment, or  within  twenty  years  after  any  of  the 
above-mentioned  disabilities  shall  have  ceased,  or  the 
party    liable    shall    have   returned    from    beyond     the 

Arrears  oi'  seas,  as  the  case  may  be  (n).  If  the  chose  in  action 
consists  of  arrears  of  dower,  neither  such  arrears  nor 
damasfes  on  account  thereof  can  be  recovered  or  ob- 
tained  by  any  action  or  suit  for  a  longer  period  than 
six  years  next  before  the  commencement  of  such  action 

Ai-rears  of  or  suit  (o).  Arrears  of  rent  or  of  interest  in  respect 
of  any  sum  of  money  charged  upon  or  payable  out 
of  any  real  estate  or  in  respect  of  any  legacy,  can 
be  recovered  only  within  six  years  next  after  the  same 
shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his. 
agent  (p).  But  it  was  decided,  before  the  Limitation 
Act  of  1874  took  effect,  that,  if  such  arrears  were  secured 
to  the  claimant  (q)  by  indenture  of  demise  (r),  or  by  bond 
or  other  specialty  (s),  an  action  of  debt  or  covenant  might 

(m)  See  Eoddamv.  Morley,  1  De  Mcison  v.  Broadhent,  33  Beav.  296 ; 

Gex  &  Jones,  1  ;  Moodie  v.  Ban-  Edmund  v.   Waugh,  V.-C.  K.,  14 

nistcr,    4   Drew.    432;    Coope   v.  W.   R.    257;    Law   Rep.,    1   Eq. 

CrcsswcU,  L.  C,  Law  Rep.,  2  Ch.  418  ;  Bowyer  v.  IVuodman,  V.-C. 

Ap.  112.  W.,  Law  Rep.,  3  Eq.  313. 

(n)  Stat.  3  &  4  Will.  IV.  c.  42,  (q)  Hughes  v.  Kelly,  3  Dru.  & 

s.  5  ;  Kempt  v.  Gibbon,   9  Q.  B.  Warren,  482. 

609.  (r)  Paget  v.  Foley,   2  New  Ca. 

(o)  Stat.  3  &  4  Will.  IV.  c.  27,  679  ;  see  ante,  p.  535  and  note  (g). 

s-  41.  (s)  Sims  V.   Thomas,  12  Ad.  & 

[p)  Stat.  3  &  4  Will.  IV.  c.  27,  Ell.  536  ;  Exmter  v.  Nockolds,   1 

s.    42 ;  Hodges  v.   Croydon  Canal  Mac.   &  Gord.   640.     See  Elvy  y 

Company,  3  Beav.  86  ;  Francis  v.  Norivood,    5    De   Gex    &    Smale' 

Grover,  5  Hare,  39  ;  Humfrey  v.  240  ;  Sinclair  \.  Jackson,  17  Beav' 

Gcry,   7  C.  B.  567.     See  Toft  v.  405  ;  see  ante,  p.  535  and  note  ia\ 
Stevenson,  5  De  Gex,  M.  &  G.  735  ; 
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be  brought  for  such  arrears  at  any  time  within  twenty- 
years.  And  where  a  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  real  estate  within 
one  year  next  before  the  action  or  suit  of  a  subsequent 
mortgagee  or  incumbrancer,  the  latter  may  recover  the 
arrears  of  interest  which  may  have  become  due  to  him 
during  the  whole  time  that  the  prior  mortgagee  or 
incumbrancer  was  in  possession  (t).  If  the  chose  in  Simple  con- 
action  consist  of  a  simple -contract  debt,  it  must  be  sued 
for  within  six  years  next  after  the  cause  of  action,  or 
within  six  years  next  after  the  removal  of  any  of  the 
disabilities  of  infancy,  coverture  or  lunacy  (u).  And 
no  acknowledgment  or  promise  by  words  only  to  pay 
such  debt  shall  be  deemed  sufficient  evidence-,  of  a 
new  or  continuing  contract  to  take  the  case  out  of  the 
operation  of  the  statute,  unless  such  acknowledgment 
or  promise  shall  be  made  in  writing,  signed  by  the 
party  chargeable  thereby  (x)  or  his  agent  (y).  Actions  Awards,  fines 
of  debt  upon  any  award  where  the  submission  is  not  by  ^(.^ 
specialty,  or  for  any  fine  due  in  respect  of  any.  copyhold 
estates,  or  for  an  escape,  or  for  money  levied  on  any 
fieri  facias,  must  also  be  brought  within  six  years  after 
the  cause  of  action,  with  a  similar  saving  in  respect  of 
disabilities  to  that  applicable  in  the  case  of  actions  on 
indentures  of  demise,  bonds  or  other  specialties  (2;). 
And  actions  for  penalties,  damages  or  sums  of  money  Penalties,  &c 
given  to  the  party  grieved  by  any  statute  now  or  l^ere-^^J^^Z  ^pyed 
after  to  be  in  force,  must  be  brought  within  Uvo  years 
after  the  cause  of  such  actions,  with  the  like  saving  in 
respect  of  disabilities,  unless  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute  specially  limited  (a). 


(0  Stat.  3  &  4  Will.  IV.  c.  27,  13;  see  ante,  pp.  109,  110,  115. 
s.  42.  {z)  Stat.  3  &  4  Will.  IV.  c.  42, 

{u)  Stat.  21  Jac.  I.  c.  16,  ss.  3,  ss.  3,  4 ;  see  ante,  p.  535. 
7  ;  19  &  20  Vict.  c.  97,  ss.  10, 12.  {a)  Stat.  3  &  4  Will.  IV.  c.  42, 

(x)  Stat.  9  Geo.  IV.  c.  14.  s.  1.  ss.  3,  4. 

(!/)  Stat.  19  &  20  Vict.  c.  97,  s. 
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Not  more  than  two  years'  arrears  of  a  tithe  rent-charge 
can  be  recovered  {h). 

When  a  cause  of  action  accrues  to  a  person  in  his 
hfetime,  the  time  limited  by  the  Statutes  of  Limitation 
will  run  on  after  his  decease  from  the  period  that  the 
cause  of  action  accrued,  and  will  not  be  reckoned  from 
the  time  that  administration  was  taken  out  to  his 
effects  (c).  But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute 
will  run  only  from  the  grant  of  the  letters  of  adminis- 
tration {d).  On  the  other  hand,  the  death  of  the  debtor 
and  the  absence  of  any  personal  representative  to  his 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.  For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defendant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  Avill  not  be  stopped  by 
the  decease  of  either  party  (e).  An  executor  or  admi- 
iulministrator  nistrator  is  not,  however,  bound  to  plead  the  Statute  of 

not  bound  to 


Death  of 
debtor. 


Executor  or 


plead  the 
statute. 


Limitations  to  any  debt  or  demand,  but  may,  if  he 
please,  pay  the  same  notwithstanding  the  time  limited 
by  the  statute  may  have  expired  (/),  But  if  the  estate 
be  administered  in  the  Chancery  Division  of  the  High 
Court,  any  party  to  the  suit  is  competent  to  take  the 
objection,  although  the  executor  may  not  have  insisted 
on  it  (t/). 


Charge  of  real      Notwithstanding  the  period  of  six  years  limited  for 


(6)  Stat.  6  &  7  Will.  IV.  c.  71, 
s.  82  ;  the  mode  of  recovery  of 
arrears  of  a  tithe  rent-charge  is 
by  distress  and  entry,  see  ss.  67, 
81  ;  Principles  of  the  Law  of 
Eeal  Property,  p.  362,  14th  ed.  ; 
402,  15th  ed.  ;  391,  16th  ed. 

(c)  2  Wms.  Saund.  63  k. 

{d)  Murray  v.  East  India  Com- 
pany, 5  Bam.  &  Aid.  204  ;  Perry 
V.  Jenkins,  1  Mylne  &  Cr.  118. 


(e)  Rhodes  v.  SmetJiurst,  6  Mee. 
&  Wels.  351  ;  Freake  v.  Crane- 
feldt,  3  Mylne  &  Cr.  499.  See  Sioin- 
dell  V.  Bulkcley,  18  Q.  B.  D.  250. 

(/)  Norton  v.  Freckcr,  1  Atk. 
526;  Ex  parte  Dcwdney,  15  Ves. 
498  ;  Loivis  v,  Rumney,  L.  R.,  4 
Eq.  451.  See  Stahlschmidt  v. 
Lett,  1  Sma.  &  Gifl'.  415. 

(g)  Shcwen  v.  Vandcrhorst,  1 
Kuss.  &  M.  347  ;  2  Kuss.  &  M.  75. 
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the  payment  of  simple  contract  debts,  the  debtor  may,  estate  for 

by  charging  his  real  estate  by  his  will  with  the  payment  debtsf'^ 

of  his  debts,  and,  ci  fortiori,  by  creating  an  express  trust 

for  their  payment  out  of  his  real  estate,  prevent  the 

operations  of  the  statute  on  all  such  debts  as  have  not 

been  barred  by  the  statute  in  his  lifetime  Qi).     Real 

estate,  it  will  be  remembered,  was  not  formerly  liable 

to  the  payment  of  any  debts  which  were  not  secured  by 

specialty   binding   the   heirs  {i)  ;    and    the    alteration, 

which  in  this  respect  has  been  made  in  the  law,  affects 

only  such  real  estates  as  have  not  been  charged  by  the 

deceased  with  the  payment  of  his  debts.     The  creditors 

therefore  in  whose  favour  the  charge  is  made  acquire, 

as  before   the   alteration,  the  character  of  cestui  que 

trusts ;  and  in  equity  they  will  not  be  allowed  to  lose 

their  debts,  because  they  do  not  go  to  law  to  enforce 

payment  when  they  have  a  trustee  to  pay  them  {k). 

But  after  twelve  years  the  charge,  if  not  enforced,  will  be 

barred  like  any  other  charge  {I).     An  express  trust  for 

the  payment  of  a  man's  debts  out  of  his  real  estate  was 

formerly  proof  against  any  length  of  time  (jui).     But  as 

personal  estate  has  always  been  primarily  liable  to  the 

payment   of  all  debts,  a   trust   created    by  a   testator 

for  the  payment  of  his  debts  out  of  his  personal  estate 

will    not    prevent   the    operation   of    the   statute  {n). 

The    Supreme    Court    of    Judicature    Act,    1873  (o),  Express  ti*ust. 

enacts  (p),  that  no  claim  of  a  cestui  que  trust  against 

his  trustee  for  any  property  held  upon  an  express  trust, 

or  in  respect  of  any  breach  of  such  trust,  shall  be  held 

{h)  Burke  v.   Jones,  2  Ves.  &  p.   107 ;    Jacquet  v.    Jaequet,   27 

Beames,  275;  Hughes  y.  Wynne,  Beav.  322  ;  Bickinsonv.  Tcesdale, 

Turn.  &  Russ.   307  ;    Crallan  v.  31  Beav.  511 ;  stat.  37  &  38  Vict. 

Oulton,  3  Beav.  1.  c.  57,  s.  S  ;  see  ante,  p.  535. 

(j)  See  Principles   of  the  Law  (m)  See  the  aiithor's  Essay  on 

of  Real  Property,   81,    13th  ed.  ;  Real  Assets,  p.  40. 

83,  14th  ed.  ;  104,  15th  ed.  ;  100,  {n)  Scott  v.  Jones,  4  CI.  &  Fin. 

16th  ed.  ;  ante,  p.  151.  382  ;  Freake  v.  Cranefeldt,  3  My. 

(yfc)  Turn.  &  Russ.  309.  &  Cr.  499. 

(Z)  Dundas  v.  Blake,  11  Ir.  Eq.  (o)  Stat.  36  &  37  Vict.  c.  GQ. 

Rep.  138  ;  Sug.  Real  Prop.  Stat.  {p)  Sect.  25,  sub-s.  (2). 
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to  be  barred  by  any  Statute  of  Limitation.  But  the 
Real  Property  Limitation  Act,  1874  {q),  which,  as 
Ave  have  seen  (r),  came  into  operation  on  the  1st  of 
January,  1879,  subsequently  enacts  (s)  that,  after  the 
commencement  of  that  Act,  no  action,  suit  or  other  pro- 
ceeding shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  and  secured  by  an  express  trust,  or 
to  recover  any  arrears  of  rent  of  or  interest  in  respect 
of  any  sum  of  money  or  legacy  so  charged  or  payable, 
and  so  secured,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same 
would  be  recoverable  if  there  were  not  any  such  trust. 

Unclaimed  When  the  dividends  upon  any  stock  defined  in  the 

aividends.  National  Debt  Act,  1870  (t),  which  includes  Con- 
solidated, Reduced,  and  New  £3  per  cent.  Bank 
Annuities,  have  not  been  claimed  for  ten  years,  such 
stock,  too^ether  with  the  unclaimed  dividends,  is 
transferred  to  the  account  of  the  commissioners  for 
the  reduction  of  the  national  debt  (u)  ;  and  such 
dividends,  together  with  all  the  future  dividends  on 
the  stock,  are  invested  by  the  commissioners  in  the 
purchase  of  like  stock,  so  as  to  accumulate  {x).  And 
the  governor  or  deputy  governor  of  the  bank  for  the 
time  being  may  order  the  transfer  of  such  stock  and  the 
payment  of  the  dividends  to  any  person  showing,  to  his 
satisfaction,  a  right  thereto  ;  but  in  case  such  governor 
or  deputy  governor  shall  not  be  satisfied  of  the  justice 
or  legality  of  the  claim,  an  order  for  transfer  and  pay- 
ment may  be  obtained  from  the  Chancery  Division  of 


(?)  Stat.  37  &  38  Yict.  c.  57.  s.   51.     The  former  Acts  on  this 

(r)  Ante,  p.  635.  subject,  stats.  56  Geo.  III.  c.  60  ; 

(«)  Sect.  10  ;  Hughes  v.  Cvles,  8  &  9  Yict.  c.  62,  and  24  Vict. 

27  Cli.  D.  231.  c.  3,  s.  8,   are  now   repealed  by 

{t)  Stat.   33  &  34  Vict.  c.   71,  stat.  33  &  34  Vict.  c.  69. 
ss.  3,  68.  (x)  Stat.   33  &  34  Vict.  c.  ?], 

(m)  Stat.   33  &  34  Vict.  c.  71,  s,  54. 
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the  High  Court  by  petition  in  a  summary  way,  stating 
and  verifying  the  claim  (y).  But  no  such  transfer  of 
stock  or  payment  of  dividends,  exceeding  the  sum  of 
20?.,  can  be  made  until  three  calendar  months  after 
the  application,  nor  until  notice  has  been  advertised  in 
one  or  more  newspapers  circulating  in  London  and 
elsewhere,  as  the  governor  and  company  of  the  bank 
shall  think  fit ;  which  notice  must  state  the  name, 
residence,  and  description  of  the  person  in  whose  name 
the  unclaimed  stock  or  dividends  stood  when  transferred 
to  the  commissioners,  and  the  amount  thereof,  and  the 
name  of  the  claimant,  and  the  time  at  which  the  trans- 
fer or  payment  will  be  made  if  no  other  claimant  shall 
sooner  appear  and  make  out  his  claim.  And  when  the 
stock  or  dividends  are  directed  to  be  transferred  or  paid 
by  any  order  of  the  Court,  the  notice  must  also  state  the 
purport  of  such  order  (5) ;  and  any  person  may  at  any 
time  before  the  actual  re-transfer  of  the  stock,  or  pay- 
ment of  the  dividends  to  any  such  claimant,  apply  to 
the  Court  by  motion  or  petition  to  rescind  or  vary  any 
order  made  for  such  transfer  or  payment  (a).  Like 
provisions  are  now  enacted  for  the  transfer  to  an 
unclaimed  stock  account,  and  the  re-transfer  to  any 
person  showing  right  thereto  of  India  Stock  and  Con- 
solidated Stock  of  the  Metropolitan  Board  of  Works, 
whereon  dividend  has  not  been  claimed  for  ten  years  or 
more  (6),  and  for  dealing  with  East  Indian  Railway 
Annuities  unclaimed  for  a  period  of  ten  years,  and 
money  paid  for  the  discharge  of  East  Indian  Railway 
Debentures  unclaimed  for  one  year  or  more,  and  for 
subsequent  payment  thereof  to  any  person  establishing 
his  right  thereto  (c). 

(y)  Sect.    55  ;    Ex  parte   Ram,  (b)  Stats.   48  &  49  Vict.   c.   25, 

3  My.  &  Craig,  25;  Muni  v.  Fea-  ss.  1—16  ;  48  &  49  Vict.  c.   50, 

cock,  6  Hare,  361.  ss.  27  et  scq. 

(2)  Stat.   33  &  34  Vict.  c.  71,  (c)  Stat.  48  &  49  Vict.   c.  25, 

ss.  56,  57.  ss.  17—20. 

(a)  Sect.  58. 
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Kotice  of  When  a  chose  in  action,  Avhether  legal  or  equitable, 

assif^nment  of  ■    ^j-ansferred  from  one  person  to  another,  notice  of  the 

C/tOSCS  til  1  1  r-  1 

action.  assi'mmont   should  be  given  bv  the  transferee  to  the 

person  liable  to  the  action,  the  right  to  bring  which 
is  the  subject  of  the  transfer  (d).  Thus  if  a  debt  be 
assio-ned,  notice  of  the  assignment  should  be  given 
to  the  debtor.  If  the  subject  of  the  assignment  be 
the  right  to  stock  standing  in  the  name  of  a  trustee, 
notice  of  the  assignment  should  be  given  to  such 
trustee.  Until  such  notice  be  given,  it  is  evident 
that  the  debtor  may  innocently  pay  the  debt,  or  the 
trustee  transfer  the  stock  to  the  transferor  ;  or  the  trans- 
feror may  fraudulently  transfer  his  right  over  again  to 
a  third  person.  The  transferee,  therefore,  until  he  has 
given  notice  to  the  party  liable,  has  not  done  all  that 
Bankruptcy  Hes  in  his  power  to  perfect  his  title.  The  chose  in 
of  transferor.  .^(.t,ion  still  remains  the  apparent  property  of  the  trans- 
feror; and  in  the  event  of  his  bankruptcy  it  was  held 
to  pass  to  his  creditors'  assignees  as  property  in  his 
order  and  disposition  with  the  consent  of  the  true 
owner  thereof  (e).  But  the  law  was  altered  in  this 
respect  by  the  Bankruptcy  Acts,  1869  and  1883  ;  for 
in  each  of  these  Acts  things  in  action,  other  than 
debts  due  to  the  bankrupt  in  the  course  of  his  trade 
or  business,  were  expressly  excepted  from  the  opera- 
tion of  the  "reputed  ownership"  clause  (/).  The  ex- 
pression "  things  in  action"  in  the  Act  of  1869  has 
been   held   to   include    shares    in   a  joint-stock   com- 

{d)  Dearie  v.  Ball,  Loveridge  300  ;   Williams  v.  Thorpe,  2  Sim. 

V.    Cooper,    3  Russ.    1;    Bright' s  257;  Thompson  v.  Spiers,  12  Sim. 

Triists,  21  Beav.  430  ;  iZe  Fresh-  469  ;    Bartlctt  v.    Bartlett,  1   De 

field's  Trust,  11  Ch.  D.  198  ;  and  Gex  &  Jones,  127  ;  Ee  Hughes's 

see   Stat.   36   &   37   Vict.    c.    66,  Trusts,  2    Hem.    &  Mil.  89  ;   Re 

s.  25,  sub-s.  (6)  ;  ante,  p.  12.    But  WehVs  Policy,  V.-C.  M.    15'  W. 

an    assignment    is    complete    in  R.  529 ;  see  aide,  p.  73. 
ec^uity,  as   against  the   assignor,  (/)  Stats.  32  &  33  Vict.  c.  71, 

though  no  notice  of  the  assign-  s.    15,  par.    (5)  ;    46  &  47    Vict, 

ment  be  given  ;  Gorringey.  Mvell  c.  52,  s.  44 ;  ante,  pp.  73,  203  ;  Ex 

India  Rubber  Works,  34  Ch.   D.  parte  Fletcher,  in  re  Bainhridqe 

128.  C..J.  B.,  26  W.  R.  439. 

(e)  Ex    parte    Munro,    Buck, 
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pany  (g),  and  policies  of  life  assurance  (h).  Formerly, 
■even  the  creditors'  assignees  themselves  would  not  have 
been  safe,  unless  they  had  given  a  similar  notice  to  the 
person  liable  to  the  action,  the  right  to  bring  which  was 
transferred  to  them  by  the  bankruptcy  {i).  The  import^  Inquiry  as  to 
ance  of  giving  notice  suggests  the  precaution  that  every  ^g^tg^  ° 
person  about  to  accept  an  assignment  of  a  chose  in 
action  should  inquire  of  the  person  liable  to  the  action 
or  suit,  whether  he  has  had  notice  of  any  prior  assign- 
ment. And  if  there  be  two  or  more  persons  liable, 
inquiry  should  be  made  of  every  one  of  them  ;  for 
notice  by  a  prior  assignee  to  any  one  of  them  would  be 
equivalent  to  notice  to  all  (k).  It  is  also  advisable  that 
a  written  answer  should  be  obtained  to  every  such 
inquiry,  in  order  that  if  the  assignee  should  be  misled 
by  a  false  answer,  he  may  be  enabled  to  recover 
damages  for  the  misrepresentation.  For  it  has  been 
doubted  whether  the  answer  to  such  an  inquiry  be  not 
a  representation  concerning  the  ability  of  the  intended 
assignor  within  the  meaning  of  Lord  Tenterden's  Act, 
which  requires  that  all  such  representations  be  made  in 
writing  signed  by  the  party  to  be  charged  therewith  (I). 
The  inquiry,  however,  thus  recommended  will  not  of 
itself  strengthen  the  title  of  the  assignee,  further  than 
by  assuring  him  that  no  previous  assignment  has  been 
made.  In  order  to  obtain  a  good  title,  he  must  himself 
give  notice  to  the  person  or  one  of  the  persons  liable  to 
the  debt  or  demand  assigned  to  him.  When  this  has 
been  done  his  title  will  be  secure,  and  will  prevail  over 
that  of  any  unknown  prior  assignee  who  may  have 
omitted  to  give  such  notice  (m).     If  the  property  con- 

(g)  Colmuial  Bank  v.  Whinney,  87.     See    Broicne    v.    Savage,  i 

11  App.  Cas.  426.  Drew.  635,  840. 

{h)    Ex  parte   Ibletson,    in    re  [l)  Lyde  r.   Barnard,  1  Mee.  & 

Moore,  8  Cli.  D.  519.  Wels.  101  ;   Swann  v.  PhilliiJS,  8 

(?■)  Re  Barr^s  Trusts,  4  Kay  &  Ad.  &  E.  457  ;  see  ante,  p.  116. 
J.  219.  (wi)  Dearie  v.    Hall,  Loveridge 

(k)  Smith  V.  Smith,  2  Cr.  &  M.  v.  Cooper,  1   Euss.    1  ;  Be  Fresh- 

231  ;  Meux  v.   Bell,  1  Hare,  73,  field's  Trust,  11  Ch.  D.  198. 
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Stop  order. 


Distringas. 


sist  of  money  or  stock  standing  in  the  name  of  the  pay- 
master-general, or  of  securities  in  his  possession  (n),  an 
order  of  the  Court  should  be  obtained  restraining 
transfer  or  payment  without  notice  to  the  assignee. 
This  order  is  called  a  stop  order,  and  will  have  the 
same  effect  as  notice  of  assignment  given  to  any  private 
debtor  (o).  If  the  property  be  stock  standing  in  the 
name  of  a  trustee,  who  has  died  without  any  adminis- 
tration having  been  taken  out  to  his  effects,  a  distringas 
obtained  by  the  assignee  to  restrain  the  transfer  of  the 
stock  would  have  conferred  on  him  the  same  priority  as 
notice  to  the  trustee  Avould  have  done  had  he  been 
living  (p).  And  now,  by  the  Eules  of  the  Supreme 
Court,  1883  (q),  the  service  of  the  office  copy  of  the 
affidavit  and  of  the  duplicate  of  the  filed  notice  therein 
specified,  shall  have  the  same  effect  as  a  writ  of  dis- 
tringas formerly  had.  When  the  property  consists  of  a 
policy  of  assurance,  or  of  shares  in  a  joint-stock  com- 
pany, notice  of  the  transfer  should  be  given  to  the  office 
of  the  company  (r).  But  it  appears  that,  in  the  case 
of  an  assignment  in  equity  of  shares  in  a  joint-stock 
company,  no  priority  of  interest  can  be  gained  by  giving 
Life  policies,  notice  of  the  assignment  (s).  With  respect  to  policies  of 
life  assurance,  it  is,  as  we  have  seen,  now  provided  that 
a  written  notice  of  the  date  and  purport  of  the  assign- 
ment must  be  given  to  the  company  in  order  to  pass 
the  right  to  sue  on  the  policy  {t). 


Policies  and 
shares. 


The  title  to   personal   property  sometimes   depends 


(«)  Williams  v.  Symonds,  9 
Beav.  523. 

(o)  Greening  v.  Bed-ford,  5  Sim. 
195  ;  Swaynev.  Swayne,  11  Beav. 
463  ;  Re  Holmes,  29  Ch.  D.  786  ; 
Mutual  Life  Assurance  Society  v. 
Lancjlcy,  32  Ch.  D.  460. 

{p)  Etty  V.  Bridges,  2  Younge 
&  Coll.  N.  C.  466  ;  see  ante,  p. 
260. 

{q)  Ord.     XLVL     r.    8.       See 


ante,  pp.  261,  262. 

(r)  Williams  v.  Thorpe,  2  Sim. 
257  ;  Thomjjson  v.  S2ners,  13  Sim. 
469  ;  West  v.  JReid,  2  Hare,  249  ; 
Martin  v.  Sedgtvicl;  9  Beav.  333  ; 
Fuwles  V.  Page,  3  C.  B.  16. 

(s)  Societe  G6nArale  de  Paris  v. 
Walker,  14  Q.  B.  D.  424  ;  11 
App.  Gas.  20. 

(t)  Stat.  30  &  31  Vict.  c.  144, 
s.  3  ;  a7ite,  p.  246. 
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upon  deeds,  wills  or  other  documents  of  title  of  the  like  Title  tlivouf?Ii 
nature,  and  cannot  be  shown  without  their  production.  ^^ '  '       ''' 
Thus  a  reversionary  interest  in  money  in   the  funds, 
settled  by  deed   or  will,  may  be   mortgaged  and    sold 
again  and  again  before  it  becomes  an  interest  in  pos- 
session.    In  these  cases  the  purchaser  is  entitled  to  an  Abstract  of 
abstract   of  the   deeds,  wills,  &c.,  which   compose   the 
title,  in  the  same  manner  as  if  the  subject  of  the  con- 
tract had  been  real  estate  ;  and  the  original  deeds  and 
the  probates  or  office  copies  of  the  wills,  must  also  in 
like   manner  be   produced  for   the  verification  of  the 
abstract  (u).     The  purchaser  is  also  entitled  either  to 
the  possession  of  the  deed^,  or,  if  this  cannot  be  had, 
to  an  acknowledgment  in  writing  of  his  right  to  produc- 
tion of  them   and  to  delivery  of  copies   thereof  (x). 
And   when   an   assignment   of   any  kind   of   personal  Covenants 
property  is  made  by  deed,  it  is  usual  for  the  assignor  ^^  ^ 
to  enter  into  covenants  for  the  title  similar  to  those 
entered  into  under  the  like  circumstances  by  the  grantor 
of  real  estate  (?/). 

The  vendor  of  shares  in  a  joint-stock   company  is  Title  to 
bound  merely  to  give  such  evidence  of  the  constitution  ^^^^^^' 
of  the  company,  as  to  show  that  the  proposed  transfer 
will  give  a  valid  title  to  the  shares  sold  (z). 

A  statute  of  the  year  1859  provides  that  any  person  A  person  ma}^ 
shall  have  power  to  assign  personal  property,  now  by  '^i^^f elf ° 
law  assignable,  directly  to  himself  and  another  person 
or  other  persons  or  corporation,  by  the  like  means  as  he 

(u)  See  Principles  of  the  Law  540 — 544,    16th   ed.  ;    Williams's 

of  Real  Property,  449,  13th  eJ.  ;  Conveyancing  Statutes,  94 — 103. 

478,    14th   ed.  ;    539,   15th   ed.  ;  (y)  See  Principles  of  the  Law 

521,  16th  ed  ;  Hobsoii  v.   Bell,  2  of  Real  Propertv,  447,  13th  ed.  ; 

Beav,  17.  472,    14th   ed.  ;"  533,    15th   ed.  ; 

{x)  See  Principles  of  the  Law  516,   16th   ed.  ;   Williams's  Con- 

of  Real  Property,   462,  464,  13th  veyancing  Statutes,  74—93. 

ed.  ;    495,    498—502,    14th   ed.  ;  {z)  Curling  v.   Flight,  2  Phill. 

557,    561—564,    15th  ed.  ;   538,  613. 
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ini'^lit  assign  tlie  saino  to  another  (a).  Before  this  Act 
au°assigiiment  by  A.  to  himself  and  B.  of  leasehold 
property  or  choses  in  possession  vested  the  whole  of  the 
property  in  B.  (h).  The  same  Act  renders  criminally 
punishable  the  concealment,  with  intent  to  defraud, 
of  any  deed  or  instrument  material  to  a  title  or  of 
any  incumbrance  or  the  falsification  of  any  pedigree 
on  which  a  title  depends  (c).  By  the  Conveyancing 
and  Law  of  Property  Act,  1881  (d),  a  thing  in  action 
may  be  conveyed  by  a  person  to  himself  jointly 
with  another  person,  by  the  like  means  by  which  it 
might  be  conveyed  by  him  to  another  person  ;  and 
may,  in  like  manner,  be  conveyed  by  a  husband  to  his 
wife,  and  by  a  wife  to  her  husband,  alone  or  jointly 
with  another  person  (e). 

ConiiKulson  From  what  has  been  said  it  will  appear  that  the  title 

„f  the  title  to  ^     personal  property  is  far  more  simple  than  that  to 
real  and  iiei-  i  i      i        ^  ^  i  •   i       i, 

.soual  ustate.  real  estate.  And  amongst  the  plans  which  have 
appeared  for  the  amendment  of  the  law  has  been  one 
for  adapting  the  machinery  of  the  funds  to  the  transfer 
of  landed  property.  Upon  consideration,  however,  it 
will  perhaps  appear  that  the  greater  complexity  of  the 
title  to  lands  arises  partly  from  the  nature  of  the  pro- 
perty, and  partly  from  the  more  full  power  of  disposi- 
tion to  which  lands  are  subject.  Lands,  unlike  stock, 
may  be  converted  from  arable  to  pasture,  may  be  cut  up 
into  roads,  canals  or  railways,  may  be  sold  by  the  foot 
for  building  purposes,  may  be  let  upon  lease  for  terms 
absolute  or  determinable,  may  be  held  for  life,  or  in 
tail,  as  well  as  in  fee,  and  may  be  dispo.sed  of  by  con- 

(a)  Stat.  22  &  23  Vict.  c.  .35,  s.  24,  extended  by  stat.  23  &  24 
s.    '21  ;    see    Williams's    Convey-       Vict.  c.  38,  s.  8. 

ancing  Statutes,  224.  (d)  Stat.  44  &  45  Vict.   c.  41, 

(b)  See  Principles  of  the  Law  s.  50,  whi^h  applies  only  to  con- 
of  Real  Prop-Tty,  191,  13th  ed.  ;  veyances  made  alter  the  31st  Dec. 
3  98,    14th    ed.  ;    225,   15th   ed.  ;  18'81. 

218,  16th  ed.  (c)  See  Williams's   (^onveyanc- 

(c)  Stat.  22  &  23  Vict.  c.   35,       ing  Statutes,  223—225,  391,  392. 
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tingent  remainders,  shifting  uses  and  executory  devises, 
without  the  intervention  of  any  trustees.  Personal  pro- 
perty, on  the  contrary,  cannot  be  settled  without  the 
intervention  of  trustees,  in  whom  a  great  degree  of  per- 
sonal confidence  must  necessarily  be  placed  ;  but  when  so 
settled,  the  title  to  it  is  sometimes  as  long  and  intricate 
as  that  to  real  estate.  If  the  nature  of  lands  could  be 
altered,  or  if  landowners  were  willing,  in  order  to  save 
themselves  expense,  to  give  up  some  of  their  powers  of 
disposition,  the  title  to  real  estate  might  doubtless  be 
rendered  as  simple  as  that  to  personal  property.  To 
tiie  latter  alternative,  however,  few,  if  any,  would  be 
inclined  to  submit.  Whilst,  therefore,  much  might  be 
done  to  simplify  and  improve  our  laws  of  property  by 
an  assimilation  of  the  rules  of  real  and  personal  estate, 
where  the  history  of  each  forms  the  only  ground  of 
variety,  care  should  be  taken  to  preserve  untouched 
such  distinctions  as  are  founded  on  the  broad  basis  of 
practical  difference. 
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APPENDIX    (A). 

(Referred  to,  ante,  p.  69. ) 


"  At  common  law,"  oLserved  Lord  Blackburn  (a),  "  a  man  Hills  of  sale 

at  c 
lav'. 


might  take   a  security  upon  goods  "without  carrying  away  '^^  t'ommou 


the  goods,  or  taking  possession  of  them — he  might  take  a 
sale  of  them  out  and  out  {h),  and  he  might  take  the  legal 
property  in  them  subject  to  the  power  to  redeem  them 
(what  is  commonly  called  a  mortgage),  without  taking 
possession  of  them  (c).  The  law  on  the  subject  will  be 
found  in  Tivyne's  Case  (d),  and  the  notes  upon  Tioyne's 
Case  (d),  but  this  rule  got  established  that  when  the  goods 
were  not  taken  away,  but  were  left  in  the  hands  of  the  man 
who  had  had  them  previously,  that  which  had  been  thought 
before  to  make  the  transaction  void  was  really  no  more  than 
evidence  to  go  the  jury  of  fraud  (e) ;  and  if  a  man  came 
forward  suddenly,  when  there  was  an  execution,  for  instance, 
issued  against  the  person  in  possession  of  the  goods,  and 
said,  at  an  antecedent  time,  I  had  a  security  iipon  these 
goods,  and  I  left  them  in  the  possession  of  the  debtor  all 
that  time,  the  not  having  taken  possession  was  evidence 
that  the  thiug  was  a  sham ;  it  was  not  conclusive  ;  it  was  not 
a  matter  of  law,  but  it  was  evidence  that  the  thing  was  a 
sham.  Upon  that  two  evils  arose,  and  very  important  ones 
they  were.  In  the  first  place  it  often  happened  that  there 
was  really  a  sham  put  up  to  endeavour  to  defeat  a  man, 
and  there  was  a  great  quantity  of  perjury,  of  fighting  and 
expense,  before  it  was  proved  to  be  a  sham.  That  was  a 
great   evil.     The   other   was  that   there  were  real  honest 


(a)  Cooksoii  V.  Sivirc,  9  App.  (d)  3  Rep.  80 ;  1  Sm.  L.  C.  8tli 
Cas.  664.  ed.  1. 

(b)  See  ante,  pp.  52 — 59.  (c)  See  ante,  pp.  65,  66. 

(c)  See  ante,  pp.  52,  66,  67. 
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transactions  Avliich  were  asserted  to  be  shams  when  they 
wci-e  not,  and  in  tliosc  cases  there  was  apt  to  be  much 
perjury  and  great  expense  before  it  was  decided.  For 
those  reasons  it  was  thought,  and  reasonably  and  pro- 
perly so,  that  it  was  desirable  to  put  a  stop  to  this.  That 
was  tlie  beginning  of  the  series  of  Bills  of  Sale  Acts,  the  first 
of  which  was  passed  in  1854."  Before  this  Act,  if  a  bill  of 
sale  were  not  avoided  as  fraudulent  under  stat.  13  Eliz.  c.  5, 
the  chattels  comprised  therein  could  not  be  seized  upon  an 
execution  levied  against  the  mortgagor  (/)  ;  but  if  the  mort- 
gagor became  bankrupt,  they  were  liable  to  be  sold  by  his 
assignees  as  being  in  his  reputed  ownership  {g). 

Y>j  the  Bills  of  Sale  Act  of  1854  (A),  every  bill  of  sale  of  personal 
chattels,  whereby  the  grantee  should  have  power  to  take  possession 
of  any  effects  therein  comprised,  was  required  to  be  registered  in  the 
office  of  the  Court  of  Queen's  Bench  within  21  days  after  the  making 
thereof ;  otherwise  such  bill  of  sale  was  rendered  void  so  far  as  re- 
gards any  of  the  goods  in  the  apparent  possession  of  the  grantor,  as 
against  the  grantor's  assignees  in  bankruptcy  (/),  and  as  against  the 
assignees  under  any  assignment  for  the  benefit  of  his  creditors  (/.'), 
and  as  against  all  sheriffs'  officers  and  other  persons  seizing  the  effects 
in  execution  of  any  process  of  any  Court  of  law  or  equity  issued 
against  the  goods  of  the  grantor  (T).  This  Act  did  not  give  to  such 
bills  of  sale  as  were  registered  under  it  any  greater  validity  than  they 
had  before  ;  so  that  chattels  comprised  in  a  registered  bill  of  sale 
were  still  liable  to  be  sold  by  the  grantor's  assignees  in  bankruptcy 
as  being  in  his  reputed  ownership  (?«).  And  if  the  bill  of  sale  was 
not  registered,  it  was  rendered  void  under  this  Act  by  the  grantor 
committing  an  act  of  bankruptcy  before  the  grantee  took  possession 
of  the  goods  («)  ;  and  it  was  also  rendered  void  as  against  an  execu- 
tion. The  expression  "personal  chattels"  was  interpreted  by  the 
Fixtures.  Act  («)  to  mean  goods,  txxrmtuTQ,  fxtvres,  and  other  articles  capable 

of  complete  transfer  by  delivery.  But  the  Act  did  not  apply  to 
fixtures,  when  they  passed  by  a  conveyance  of  the  premises  to  which 

(/)  Mnrtindale  v.   Booth,  3  B.  Ex  parte  Blaihcry,  re  Toomcr,  23 

&  Ad.  498 ;  ante,  p.  69.  Ch.  D.  254. 

{g)  Ante,  pp.  67,  73.  {m)  StansfeJd  v.  Cuhitt,  2  De  G. 

(A)  Stat.  17  &  18  Vict.  c.  36.  k  Jones,  222  ;  Badger  v.   Shair, 

(i)  See  a7ite,  pp.   73,  note  (/(),  Q.    B.,    8    W.    R.    210;    6   Jur., 

196.  N.  S.  377 ;  2  Ell.  &  Ell.  472  ;  Ex. 

{k)  Sec  ante,  pp.  170,  171,  parte  Harding,  V.-C.  B.,  L.  Rep., 

(l)  Richards  v.  James,  L.  Rep.  15  Eq.  223. 

2  Q.  B.     But  see  Jessel,  M.  R.,  {n)  Ex  parte   Attwater,    in    re. 

Re  Artistic  Colour  Printing  Com-  Turner,  5  Cli.  D.  27. 

pany,   ex  parte   Fourdrinicr,    21  {o)  Sect.  7. 
Ch.   D.   500,   512;  and   compare 
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they  were  aflixed  ;  and  there  was  no  difference  in  this  respect  between 

freeholds  and  leaseholds;  for  in  each  case  fixtures,  so  long  as  they 

remain  fixed,  form  part  of  the  premises  (/;).     It  was  however  held 

that  if  there  were  a  power  to  sell  or  take  possession  of  the  fixtures 

apart  from  the  premises,  or  if  the  fixtures  were  separately  assigned, 

they  would  not  pass,  unless  the  deed  were  registered  (17).     The  Bills  Kegistration 

of  Sale  Act,  1806  (?•),  provided  for  the  renewal  every  five  years  of  the  to  be  rcnewwl 

registration  of  bills  of  sale,  without  which  the   prior  registration  ^^^^Y    ^® 

r  o  years, 

ceased  to  be  of  any  effect. 

The  Acts  of  1854  and  1866  were  repealed  by  the  Bills  of  The  Bills  of 
Sale  Act,  1878  (s),  which  came  into  operation  on  the  1st  t)f  1073  ' 
January,  1879  (t),  and  applies  to  every  bill  of  sale  executed 
on  or  after  that  day  whereby  the  holder  or  grantee  has 
power,  either  with  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of  any 
personal  chattels  comprised  in  or  made  subject  to  such  bill 
of  sale  (11)  The  following  are  main  provisions  of  the 
Act  :— 

By  sect.  4,  the  expression  '•  bill  of  sale,"  shall  include  bills  of  sale,  Meaning  of 
assignments,  transfers,  declarations  of  trust  without  transfer,  inven-  term  '  bill  ol 
toi'ies  of  goods  with  receipts  thereto  attached,  or  receipts  for  pur-  ^ 
chase-monies  of  goods,  and  other  assurances  of  personal  chattels,  and 
also  powers  of  attorney,  authorities,  or  licences  to  take  possession  of 
personal  chattels  as  security  for  any  debt,  antl  also  any  agreement, 
whether  intended  or  not  to  be  followed  by  the  execution  of  any  other 
instrument,  by  which  a  right  in  equity  to  any  personal  chattels,  or  to 
any  charge  or  security  thereon,  shall  be  conferred  ;  but  shall  not  in- 
clude the  following  documents  :  that  is  to  say,  assignments  for  the 
benefit  of  the  creditors  of  the  person  making  or  giving  the  same,  mar- 
riage settlements,  transfers  or  assignments  of  any  ship  or  vessel  or 

(p)  Mather  v.  Fraser,  2  Kay  &  (r)  Stat.  29  k  30  Vict.  c.  96. 

J.   .036  ;  Waterfall  v.  I'ennistone,  (s)  Stat.   41  &  42  Vict.  c.  31, 

6  E.  &  B.  876 ;  Boyd  v.  Shnrrock,  s.  23,  except  as  regards  bills  of 
V.-C.  W. ,  L.  K.,  5  Eq.  72;  Ej'  sale  executed  after  the  commencc- 
partc  Barclay,  in  re  Joyce,  L.  K.,  ment  of  the  Act  ot  1878. 

9  Ch.  576  ;  ileux  v.  Jacobs,  L.  R.,  {t)  Sect.  2. 

7  H.  of  L.,  E.  &  I.  484.  See  {u)  Sect.3.  SeeExpartcParsms, 
Williams's  Conveyancing  Sta-  re  Townsend,  16  Q.h.  D.  5d2.  TV"- 
tutes,  62,  63.  Act  does  not  apply  to  documenva 

iq)  Ex2mrtcDaglish,inrelVild,  accompanying     transactions     111 

L.    R.,    8  Ch.    1072  ;  Fenwick  v.  which  the  2>osscssion  of  goods  is 

Bccjbie,  V.-C.   M.,    L.    R.,   8   Ch.  transferred    as    a    security   for   a 

1075  ;  Haxctry  v.  Butlin,  L.  1^.,  debt,  as  in  the  case  of  a  ])ledge  : 

8  Q.  B.  290;  In  re  Trcthoivan,  Be  Hall,  ex  parte  Olo^:e,li  Ci.B.  D. 
ex  parte  Tueedy,  5  Ch.  D.  559  ;  386  ;  Ex  parte  Hubbard,  re  Hard- 
Ex  parte  Brown,  re  Rccd,  9  Ch.  icick,  17  Q.  B.  D.  690, 

D.  389. 
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any  share  tlu  nc.f,  (larisfcis  of  crootls  in  the  onliimry  course  of  busi- 
ness of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or 
at  sea,  bills  of  lading,  India  warrants,  warehouse  keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods  or  any  other  document's 
used  in  the  ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  gooels,  or  authorizing,  or  purporting  to  authorize,  cither  by 
indorsement  or  by  delivery,  the  possessor  of  such  document  to  transfer 
or  receive  goods  thereby  represented. 
?^Icixi)iii<;  (if  The  expression  "personal  chattels"  shall  mean  goods,  furniture  and 

tcnii  "pi-  other  articles  capable  of  complete  transfer  by  delivery,  and  (when 
souid  chat-  separately  assigned  or  charged)  fixtures  and  growing  crops,  but  shall 
^••''^•"  not  include  chattel  interests  in  real  estate,  nor  fixtures  (except  trade 

machinery  as  hereinafter  defined)  when  assigned  together  with  a  free- 
hold or  leasehold  interest  in  any  land  or  building  to  which  they  are 
alBxed,  nor  growing  crops  when  assigned  together  with  any  interest  in 
the  land  on  which  they  grow,  nor  shares  or  interests  in  the  stock,  funds, 
or  securities  of  any  government,  or  in  the  capital  or  property  of  in- 
corporated or  joirit  stock  companies,  nor  choscs  in  action,  nor  any 
stock  or  produce  upon  any  farm  or  lands  which  by  virtue  of  any  cove- 
nant or  agreement  or  of  the  custom  of  the  countiy  ought  not  to  be 
removed  from  any  faim  where  the  same  are  at  the  time  of  making  or 
giving  of  such  bill  of  sale. 
Apparent  Personal  chattels  shall  be  deemed  to  be  in  the  "apparent  posses- 

possession,  sion  "  of  the  person  making  or  giving  a  bill  of  sale,  so  long  as  they 
remain  or  are  in  or  upon  any  house,  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or  are  used  and  en- 
joyed by  him  in  any  place  whatsoever,  notwithstanding  that  formal 
possession  thereof  may  have  been  taken  by  or  given  to  any  other 
person. 

Ap[ilication  By  sect.  5,  trade  machinery  shall,  for  the  purposes  of  the  Act,  be 

ot  act  to  trade  deemed  to  be  personal  chattels,  and  any  mode  of  disposition  of  trade 
inachmcry.        machinery  by  the  owner  thereof  which  would  be  a  bill  of  sale  as  to 
any  other  personal  chattels  shall  be  deemed  to  be  a  bill  of  sale  within 
the  meaning  of  the  Act. 
Meaning  of  For   the   i)urposes   of    the    Act    "  trade   machinery "    means   the 

term  "  trade     machinery  used  in  or  attached  to  any  factory  or  workshop  : — 
maehmery.  jg(._  Exclusive  of  the  fixed  motive  power,  such  as  the  water-wheels 

and  steam  engines,  and  the  steam-boilers,  donkey  engines  and 
other  fixed  api)urtenances  of  the  said  motive  power  ;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such  as  the  shafts, 
wheels,  drums,  and  their  fixed  appurtenances,  which  transmit 
the  action  of  the  motive  powers  to  the  other  machinery,  fixed 
and  loose  ;  and, 
3rd.  Exclusive  of  the  pipes  for  steam,  gas  and  water  in  the  factory 
or  workshop. 

The  machinery  or  effects  excluded  by  this  section  from  the 
definition  of  trade  machinery  .shall  not  be  deemed  to  be  per- 
sonal chattels  within  the  meaning  of  the  Act. 
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"Factory  or  workshop  "  means  any  j)remiscs  on  which  any  manual  "Factory  or 
labour  is  exercised  by  way  of  trade,  or  for  purposes  of  gain,  in  or  inci-  workslio])." 
dental  to  the  following  purposes  or  any  of  them  ;  that  is  to  say, 

(a)  In  or  incidental  to  the   making  any  article  or  part  of   an 

article  ;  or 

(b)  In  or  incidental  to  the  altering,  repairing,  ornameutiug,  finish- 

ing of  any  article  ;  or 

(c)  In  or  incidental  to  the  adapting  for  sale  any  article. 

(Sect.  6)  Every  attornment,  instrument  or  agreement,  not  being  a  Certain  in- 
mining  lease,  whereby  a  power  of  distress  is  given  or  agreed  to  be  strunients 
given  by  any  person  to  any  other  person  by  way  of  security  for  any  ^l^V'^  powers 

/.  /  ^  .■      ^  J  v<.  0  11        1    '  -^  of  distress  to 

present,  future,  or  contingent  debt  or  advance,  and  whereby  any  rent  i     „.,i,j,>  .t  ti 

is  reserved  or  made  payable  as  a  mode  of  providing  for  the  payment  ^,.t,. 
of  interest  on  such  debt  or  advance,  or  otherwise  for  the  purpose  of 
such  security  only,  shall  be  deemed  to  be  a  bill  of  sale  within  the 
meaning  of  this  Act,  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress.  Provided  that  nothing  in  this 
section  shall  extend  to  any  mortgage  of  any  estate  or  interest  in  any 
land,  tenement  or  hereditament  which  the  mortgagee,  being  in  pos- 
session, shall  have  demised  to  mortgagor  as  his  tenant  at  a  fair  and 
reasonable  rent  (y). 

(Sect.  7)  No  fixtures  or  growing  crops  shall  be  deemed,  under  this  Fixtures  or 
Act,  to  be  separately  assigned  or  charged  by  reason  only  that  they  are  growing  crops 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them  from  "°    to  be 
the  land  or  building  to  which  they  are  affixed,  or  from  the  land  on  „p,  ^....fpi  ,  ^<, 
which  they  gi'ow,  without  otherwise  taking  possession  of  br  dealing  yi<fupt|  wiien 
with  such  land  or  building,  or  land,  if  by  the  same  instrument  any  the  lund 
freehold  or  leasehold  interest  in  the  laud  or  building  to  which  such  pusses  by  tlie 
fixtures  are  affixed,  or  in  the  land  on  which  such  crops  grow,  is  also  ^^^^^^  lustru- 
conveyed  or  assignwl  to  the  same  persons  or  person.     The  same  rule  ™*''"  ' 
of  construction  shall  be  applied  to  all  deeds  or  instruments,  including 
fixtures  or  growing  crops,  executed  before  the  commencement  of  the 
Act,  and  then  subsisting  and  in  force,  in  all  questions  arising  under 
any  bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  court,  which  shall  take  place  or  be 
issued  after  the  commencement  of  the  Act  (z). 

(Sect.  8)  Every  bill  of  sale  to  which  the  Act  applies  shall  be  duly  Avoidance  of 
attested,  and  shall  be  registered  under  the  Act  within  seven  days  after  uuregisterud 
the  making  or  giving  thereof,  and  shall  set  forth  the  consideration  for  ^^i'^  o^  S'^l"  i" 
which  such  bill  of  sale  was  given  («),  otherwise  such  bill  of  sale,  as- 


certain  oases. 


(y)  An  attornment  clause  in  a  Robinsons  Banking  Company,  in 

mortgage   cf    laml    whereby    the  re  Armytaye,  L.   R..    14  Ch.    D. 

niortgiigor  attorns  tenant  to  the  379.       As    to    the    construction 

mortgagee,  has  been  held  not  to  i)laced  on  the  Bills  of  Sale  Act, 

be  a  bill  of  sale  within  the  above  1854,  see  ante,  p.  551. 
section;  Hall  v.   Comfort,   18  Q.  («)  ^aa  Ex imrtc  National  Mcr- 

B.  D.  11.  cnntilc  Bank,  re  Hayncs,  15  L'h. 

{z)  See    Ex  parte    Mcare    and  D.   42 ;  Ex  imrte   Charing  Cross 


sale. 
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tifraiiist  all  trustees  or  assignee?'  of  tlie  estate  of  the  person  whose  chat- 
tels, or  any  of  them,  are  comprised  in  such  bill  of  sale  under  the  law 
relating  to  bankruptcy  or  liquidation,  or  under  any  assignment  for 
the  benefit  of  the  creditors  of  such  person,  and  also  as  against  all 
sheriffs'  ofTicers  mid  other  persons  seizing  any  chattels  comprised  ia 
such  bill  of  sale,  in  the  execution  of  any  process  of  any  Court  autho- 
rizing the  seizure  of  the  chattels  of  the  person  by  whom  or  of  whose 
chattels  such  bill  has  been  made,  and  also  as  against  every  person  on 
whose  behalf  such  process  shall  have  been  issued,  shall  be  deemed 
fraudulent  and  void,  so  far  as  rcganis  the  property  in  or  right  to  the 
possession  of  any  chattel  comprised  in  such  bill  of  sale  which,  at  or 
after  the  time  of  filing  the  petition  for  bankruptcy  or  liquidation,  or 
of  the  execution  of  such  assignment,  or  of  executing  such  process  (as 
the  case  may  be),  and  after  the  expiration  of  such  seven  days  are  in 
the  possession  or  apparent  possession  of  the  person  making  such  bill 
of  sale  (or  of  any  person  against  whom  the  process  has  issued  under 
or  in  the  execution  of  which  such  bill  has  been  made  or  given,  as  the 
case  may  be)  (h'). 

Avoidan'-e  of  (Sect.  9)  Where  a  subsequent  bill  of  sale  is  executed  within  or  on 
certain  dupli-  the  expiration  of  seven  days  after  the  execution  of  a  prior  unregis- 
!nif  "'       ^'^^'^'^^  ^'^^  °^  ^'^^^'  ^^^^  comprises  all  or  any  part  of  the  personal  chat- 

tels comprised  in  such  prior  bill  of  sale,  then,  if  such  subsequent  bill 
of  sale  is  given  as  a  security  for  the  same  debt  as  is  secured  by  the 
prior  bill  of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  the  extent 
to  which  it  is  a  security  for  the  same  debt  or  part  thereof,  and  so  far 
as  respects  the  personal  chattels  or  part  thereof  comprised  in  the  prior 
bill,  be  absolutely  void,  unless  it  is  proved  to  the  satisfaction  of  the 
Court  having  cognizance  of  the  case  that  the  subsequent  bill  of  sale 
was  bo)id  Jidc  given  for  the  purpose  of  correcting  some  material 
error  in  the  prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the  Act. 

Alode  (.f  n-  (Sect.  10)  A  bill  of  sale  shall  be  attested  and  registered  under  the 

gisteiing  bills  Act  in  the  following  manner  :— 

(!•)  The  execution  of  every  bill  of  sale  shall  be  attested  by  a  soli- 
citor of  the  Supreme  Court  (r),  and  the  attestation  shall 

Advance  and  Deposit    Bank,    rr,  (b)  Under  the  Bills  of  Salo  Act, 

Parker,  16  Ch.  D.   35  ;  Re  jmrle  1878,  a  bill  of  sale  not  made  in 

Challinor,   re  Rogers,  16  Ch.   J).  accor.iance    with   the    conditions 

mo  ;  Credit  Co.  v.  Pott,  6  Q.  ]',.  imposed  bv  the  Act,  is  neverthe- 

29o  ;  Bamilton  v.   Chaine,    7  less  valid  as  between  the  grantor 

^^-  ,:  y-J'  ^1^;  Ex  parte  Rolph,  and  the  grantee  ;  Davis  v.  aood- 

re  S2nndler,   19  Ch.   D.   98  ;  E.,;  man,  5  C.  P.   D.   128  ;  Ex  parte 

??".^^"■'^  '■"  '^'^"'^^"'•".  19  Ch.  Blaiberq,  re  Toomer,   23  Ch.   1). 

i;  '.n  f /""l"^  PopplewcU,  re  254  ;  Aiekson  v.  Darlow,  23  Ch. 

Storey,  21  Ch.   D.    73  ;  Ex  parte  D.  690 

Bolla.d  re  Roper,  21  Ch.  D.  543;  (c)  See   Hill   v.    Kirkicood,  28 

^^  P^'^J^I^^son    r^  Chapman,  W.   R.   358;  Seal  v.  Claridr,  7 

26  Ch     D.  338  ;  &  CWi,  13  Q.  Q.     B.     1).    516  ;   Penwarden    v. 

^-  "■  "^^^  Roberts,  9  Q.  B.  D.  137. 
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state  that  before  the  execution  of  the  bill  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by  the  attesting 
solicitor  (rZ). 
(2.)  Such  bill,  with  every  schedule  or  inventory  thereto  annexed 
or  thereiii  referred  to,  and  also  a  true  copy  of  such  bill  (^'), 
and  of  every  such  schedule  or  inventory,  and  of  every  attes- 
tation of  the  execution  of  such  bill  of  sale,  together  with  an 
affidavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  of  its  due  execution  and  attestation  (/),  and  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  making  or 
giving  the  same  (or  in  case  the  same  is  made  or  given  by  any 
person  under  or  in  the  execution  of  any  process,  then  a  de- 
scription of  the  residence  and  occupation  of  the  person  against 
whom  such  process  issued),  and  of  every  attesting  witness  to 
such  bill  of  sale  (/7),  shall  be  presented  to,  and  the  said  copy 
and  affidavit  shall  be  filed  with  the  registrar  within  seven 
clear  days  after  the  making  or  giving  of  such  bill  of  sale,  in 
like  manner  as  a  warrant  of  attorney  in  any  personal  action 
given  by  a  trader  is  now  by  law  required  to  be  filed  : 
(3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance 
or  condition,  or  declaration  of  trust  not  contained  in  the 
body  thereof,  such  defeasance,  condition  or  declaration  shall 
be  deemed  to  be  part  of  the  bill,  and  shall  be  written  on  the 
same  paper  or  parchment  therewith  before  the  registration, 
and  shall  be  truly  set  forth  in  the  copy  filed  under  the  Act 
therewith  and  as  part  thereof,  otherwise  the  registration  shall 
be  void. 
In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or 
in  part  any  of  the  same  chattels,  they  shall  have  prioiity  in  the  order 
of  the  date  of  their  registration  respectively,  as  regards  such  chat- 
tels (A).   A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not 
be  registered  (/). 

By  sect.  11,  the  registi'ation  of  a  bill  of  sale,  whether  executed  Renewal  of 
before  or  after  the  commencement  of  the  Act,  must  be  renewed  once  registration, 
at  least  every  five  years,  and  if  a  period  of  five  years  elapses  from  the 
registration  or  renewed  registration  of  a  bill  of  sale  without  a  renewal 
or  further  renewal  (as  the  case  may  be),  the  registration  shall  become 


(d)  See  Ex  parte  National  Mcr-  Storey,  21  Ch.  D.  73  ;  Re  Hewer, 
cantilc  Bank,  re  Hayncs,  15  Ch.  ex  2^itrtc  Kahcn,  ib.  %1\;  Ex  parte 
D.  42 ;  Ex  parte  Bolland,  re  IVt  bstcr,  re  Morris,  22  Ch.  D. 
Roper,  21  Ch.  I).  543.  136  ;  Blaibcrg  v.  Farke,  10  Q.  B. 

(e)  See    Re    Hcicer,    ex    parte  D.  90. 

Kahcn,  21  Ch.  D.  871.  (/i)  See  Conelly  v.  Steer,  7  Q. 

(/)  See  Sharpe  v.  Birch,  8  Q.  P>.   D.   520  ;  Lyons  v.  Tucker,  ib. 

B.  D.  Ill  ;  Ford  v.  Kettle,  9  (.,).  520. 

B.  D.  139  ;  Ex  jjarte  Bolland,  re  {i)  See  Ex  p)artc  Tiirquand,  re 

Roper,  21  Ch.  D.  543.  Farkcr,  14  Q.  B.  D.  636, 


((/)  See  Ex  imrie  FoppIcweU,  re 
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void.    A  renewal  <if  iop:istration  shall  not  become  necessary  by  reason 
uiily  ol'  a  transfer  or  assignment  of  a  bill  of  sale. 

KffistiT.  i^cvi.  12  provides  for  the  entry  of  particulars  relating  to  bills  of  sale 

in  tlie  register  thereby  reciuiicd  to  be  kejjt,  and  for  the  keeping  of  an 
index  of  the  names  of  the  grantors  of  registered  bills  of  sale. 

Kntrv  of  Sect.  15  provides  for  the  entry  of  a  memorandum  of  satisfaction  of 

.satisfaction.      a  registered  bill  of  sale. 

Copies  may  ho  T$y  sect.  Ifi,  any  person  shall  be  entitled  to  have  an  office  copy  or 
taken,  &('.  cxtiact  of  any  registered  Inll  of  sale,  and  affidavit  of  execution  filed 
therewith,  or  registered  affidavit  of  renewal,  upon  paying  for  the 
same  ;  and  any  co})y  of  a  registered  bill  of  sale,  and  affidavit  pur- 
porting to  be  an  office  copy  thereof,  shall  in  all  Courts  and  before  all 
arbitrators  or  other  persons  be  admitted  as  jjriiiid  facie  evidence 
thereof,  and  of  the  fact  and  date  of  registration  as  shown  thereon. 
And  any  person  shall  be  entitled  at  all  reasonable  times  to  search  the 
register  and  every  registered  bill  of  sale,  upon  payment  of  one  shilling 
for  every  copy  of  a  bill  of  sale  inspected  (/^). 

Order  and  (Sect.  20)  Chattels  comprised  in  a  biil  of  sale  which  has  been  and 

disposition.  continues  to  be  duly  registered  under  the  Act,  shall  not  be  deemed  to 
1)0  in  the  possession,  order  or  disposition  of  the  grantor  of  the  bill  of 
sale  within  the  meaning  of  the  Bankruptcy  Act,  18G9  (/). 

r.illsofSale         The  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (?«), 


Act  of  1882. 


came  into  ©iDeration  on  the  1st  of  November,  1882,  which 
date  is  therein  referred  to  as  the  commencement  of  the 
Act  (n).     This  Act  contains  the  following  provisions  : — 

(Sect.  3)  The  P.ills  of  Sale  Act,  1878,  is  hereinafter  referred  to  as 
'•the  luincipal  Act"  and  this  Act  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one  with  the  principal  Act ;  but 
unless  the  context  otherwise  requires  shall  not  apply  to  any  bill  of 
sale  duly  registered  before  the  commencement  of  this  Act  so  long 

{k)  Provision  is  now  made  for  Stntutcs,     262,     270,    479 — 491  • 

an  official  search  in  the  register  Rules  of  the  Suinenic  Court,  1883,' 

of  bills  of  sale,  and  the  i.-sue  of  a  Onkr  LXl  ,  rule  23. 
certificate  or  the  result  of  such  a  (/)  He  JJcuxr,  ex  parte  Kahcn, 

search,    at   the   instance   of    any  21  Ch.  D.  871.     See  ante,  pp.  67, 

person    requiring   the   sanie ;    so  68,  73.     And  .see  stat.    46  &  47 

that  now  a  man  may  either  search  Vict.  e.  52,  s.  149,  subs.  2. 
the  register  himself,  or  cause  an  («()  1-tat.  45  k.  i^  Vict.*c.  43 

official  search  to   be   made  ;    see  {n)  Sects  1,  2.     This  Act  does 

fitat.  45  &  46  Vict.  c.  39,  s.  2,  and  not  extend  to  Scotland  or  Ireland, 

the  rules    marie  thereunder,    set  s.  18. 
out  in  "Williams's  Conveyancing 
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ass  the  registration  thereof  is  not  avoided  by  uon-rcucwal  or  other- 
wise ((')• 

The  expression  "bill  of  sale"  and  other  expressions  in  this  Act  have 
the  same  meanins;  as  in  the  principal  Act,  except  as  to  bills  of  sale  or  j 
other  documents  mentioned  in  sect.  4  of  the  principal  Act(/;)  vv^hich   ' 
may  be  given  otherwise  thaii  by  way  of  security  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other  documents  this    ■ 
Act  shall  not  apply  Qf). 

(Sect.  4)  Every  bill  of  sale  shall  have  annexed  thereto  or  written  Schedule, 
thereon  a  schedule  containing  an  inventory  of  the  personal  chattels 
comprised  in  the  bill  of  sale  ;  and  such  bill  of  sale,  save  as  hereinafter 
mentioned,  shall  have  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  said  schedule  ;  and  shall  be  void,  except 
as  against  the  grantor,  in  respect  of  any  personal  chattels  not  so 
specifically  described  (/•). 

(Sect.  5)  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be  void, 
except  as  against  the  grantor,  in  respect  of  any  personal  chattels 
specifically  described  in  the  schedule  thereto  of  which  the  grantor 
was  not  the  true  owner  at  the  time  of  the  execution  of  the  bill  of 
sale  (.?). 

(Sect.  6)  Nothing  contained  in  the  foregoing  sections  of  this  Act 
shall  render  a  bill  of  sale  void  in  respect  of  any  of  the  following  things 
(that  is  to  say), 

(1.)  Any  growing  crops  separately  assigned  or  charged  where  such 
crops  were  actually  growing  at  the  time  when  the  bill  of  sale 
was  executed. 

(2.)  Any  fixtures  separately  assigned  or  charged,  and  any  plant  or 
trade  machinery  where  such  fixtures,  plant,  or  trade  ma- 
chinery are  used  in,  attached  to,  or  brought  upon  any  land, 
farm,  factory,  workshop,  shop,  house,  warehouse,  or  other 
place  in  substitution  for  any  of  the  like  fixtures,  plant,  or 
trade  machinery  specifically  described  in  the  schedule  to 
such  bill  of  sale  (.?). 

(Sect.  7)  Personal  chattels  assigned  under  a  bill  of  sale  shall  not  Seizure, 
be  liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  any 
other  than  the  following  causes  :— 

(o)  Ex  parte  Izard,  re  Chappie,  [p)  See  ante,  pp.  551,  552. 

23  Ch.   D.   409  ;  see  ante,  p.  68.  {q)  The  etlect  of  sect.  '6  is  tliat 

It  has  been  held  that  the  Act  of  the  Act  of  1882  applies  only  to 

1882  does  not  apply  to  an  unre-  bills  of  sale  given  by  way  of  sccu- 

gistered  bill  of  sale  execute  I  more  rif.y  for  the  jMymcnt  of  money  ; 

than  seven   days   before    the  1st  Swift  v.  Panncll,  24  Ch.  D.  210  ; 

November,  1882,  while  the  Act  of  see  ante,  pp.  67,  68. 

1878  was  in  force  (see  ante,   pp.  (?•)  See   Roberts  v.   Hoberts,   13 

553,  554,  and  note  {b)  to  p.  554)  ;  Q.  B.  D.  794. 

Hickson  v.    Darloio,   23    Ch.    1).  (s)  See   Roberts   v.  Roberts,    13 

690.  Q.  B.  D.  794  ;  ante,  pp.  45—47. 
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(1.)   If  the  t^rantor  shall  make  default  in  payment  of  the  sura  or 
sums  of  money  thereby  secured  at  the  time  therein  provided 
for  payment,  or  in  the  performance  of  any  covenant  or  agree- 
ment contained  in  the  bill  of  sale,  and  necessary  for  main- 
taining tlie  security  (0  ; 
(•2.")  Tf  the  grantor  shall  become  a  l)ankrupt,  or  suffer  the  said 
goods  or  any  of  them  to  be  distrained  for   rent,  rates,  or 
taxes ; 
(3.)  If  the  grantor  shall  fraudulently  either  remove  or  suffer  the 
said  goods,  or  any  of  them,  to  be  removed  from  the  pre- 
mises ; 
(4.)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon  de- 
mand in  writing  by  the  grantee,  produce  to  him  his  last 
receipts  for  rent,  rates,  and  taxes  (?/)  ; 
(5.)  If  execution  shall  have  been  levied  against  the  goods  of  the 

grantor  under  any  judgment  at  law  : 
Provided  that  the  grantor  may  within  five  days  from  the  seizure  or 
taking  possession  of  any  chattels  on  account  of  any  of  the  above- 
mentioned  causes,  apply  to  the  High  Court,  or  to  a  judge  thereof  in 
chambers,  and  such  Court  or  judge,  if  satisfied  that  by  payment  of 
money  or  otherwise  the  said  cause  of  seizure  no  longer  exists,  may 
]fstrain  the  grantee  from  removing  or  selling  the  said  chattels,  or  may 
make  such  other  order  as  may  seem  just  (x). 

llei-nstratiou.  (Sect.  8)  Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  re- 
gistered under  the  principal  Act  within  seven  clear  days  after  the 
execution  thereof,  or  if  it  is  executed  in  any  place  out  of  England 
then  within  seven  clear  days  after  the  time  at  which  it  would  in  the 
ordinary  course  of  post  arrive  in  Iilngland  if  posted  immediately  after 
the  execution  thereof  ;  and  shall  truly  set  forth  the  consideration  for 
which  it  was  given  (//)  ;  otherwise  such  bill  of  sale  shall  be  void  in 
respect  of  the  personal  chattels  comprised  therein. 

Form  of  bill         (Sect.  9)  A  bill  of  sale  made  or  given  by  way  of  security  for  the 

of  sale.  payment  of  money  by  the  grantor  thereof  shall  be  void  unless  made 

in  accordance  with  the  form  in  the  schedule  to  this  Act  annexed  (s). 

{t)  See  Hammond  v.   Ilocking,  Act  ;   Ex  parte  Cotton,  11   Q.    B. 

12  Q.  B.  D.  291.  D.  301  ;  see  sect.  13,  below. 

{u)  See  Ex  jJartc  Cotton,  11  Q.  {>/)  See  Roberts  v.   Roberts,   13 

B.  D.  301.  Q.   B.  D.  794  ;  Ex  jmrtc  Allam, 

{x)  It  has  been  held  that  the  re    Munday,    14    Q.    B.    D.    43  ; 

provisions  of  sect.  7  apply  to  the  Hughes  v.   LUtle,    17    Q.    B.    D. 

case  of  the  seizure  of  goods  under  204  ;  18  Q.  B.  D.  32  ;  Re  Hocka- 

a  hill  of  sale  made  and  registered  day,  3  Times  L.  R.  285. 
before  the  commencement  of  the 

(s)  The  schedule  to  the  Act  is  as  follows  :  — 
Form  of  Bill  of  Sale. 
This  indenture  made  the  day  of  ,  between  A.  B. 

of  of  the  one  part,  and  0.  D.  of  of 
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(Sect.  10)  The  execution  of  eveiy  bill  of  s.xle  by  the  grantor  shall  Attestation, 
be  attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a 
party  or  parties  thereto.  So  much  of  sect.  10  of  the  principal  Act  as 
requires  that  the  execution  of  every  bill  of  sale  shall  be  attested  by 
-a  solicitor  of  the  Supreme  Court,  and  that  the  attestation  shall  state 
that  before  the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  witness,  is  hereby 
repealed  (a). 

.the  other  part,  witnesseth  that  in  consideration  of  the  sum  of  £ 
now  y)aid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said  A.  B. 
hereby  ackiiowle.lges  {or  whatever  else  the  consideration  may  bc^  he  the 
Slid  J(.  B.  doth  hereby  as-;iga  unto  C.  D.,  his  executors,  administra- 
tors, and  assigns,  all  and  singular  tlie  several  chattels  and  things 
.<<pe'ulically  described  in  the  sclieJule  hereto  annexed  by  waj'  of  security 
i'or  the  payment  of  the  sum  of  &  ,  and  interest  thereon  at  the  rate 
of  per  cent,  per  annum  [or  whatcocr  else  may  be  tlie,  rate].  And  the 
sai  1  A.  B.  doth  further  agree  and  declare  tliat  he  will  duly  pay  to  the 
.s  dd  C.  D.  the  principal  sum  aforesaid,  togetlier  with  the  interest  theu 
title,  by  equal  payments  of  £         on  the  day  of 

\or  whitever  else  may  he  the  stipulated  times  or  tine  of  pxyineiit].  And 
tlie  said  A.  B.  doth  also  agree  with  the  said  C.  D.  tliat  hn  will  [here 
insert  terms  as  to  imwa.iice,  payment  of  rent,  or  otherwise,  which  the 
jiartles  miy  agree  to  for  the  maintenance  or  defeasance  of  the  security]. 

Provided   always,   that  the   chattels   hereby  assigned  shall  not  be . 
liable  to  seizure  or  to  be  taken  possessioTi  of  by  the  said  0.  D.  for  any 
(uuise  other  than  tiiose  specilied  in  section  7  oif  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  18S2. 

In  witness,  &c. 

Signed  an  1  sealed  by  the  said  A.  B.  in  the  presence  of  me  E.  F. 
[adl  tvitness^s  nime,  address,  and  description]. 

See  Davis  v.  Burton,  10  Q.  B.  D.  414;  II  Q.  B.  D.  .537;  Ee 
Williams,  Ec  parte  Pearce,  25  Cli  D.  656  ;  Hammoni  v.  Hockuvj,  12 
■Q.  B.  D.  291  (bill  of  sale  containing  an  agreeineut  for  grantor  to  pay 
premiums  necessary  for  insuring  the  goods  against  fire,  and  to  deliver 
the  receipts  to  the  grantee  is  not  void  on  tliat  :)ceount)  ;  MelvlUe  v. 
Stringer,  13  Q.  B.  D.  392  ;  /lathering '.on  v.  Groome,  ib.  7S9  (bill  of 
sale  c  )ntaining  agreement  to  pay  the  money  advanced  on  deinini  and 
jiower  to  seize  in  default  held  void)  ;  lio'Krts  v.  Bibcrts,  i'>.  7y4  ; 
t^lbley  \.  Higgs,  15  Q.  B.  D.  619:  Consolidated  Credit  Corporation  v. 
Cr  isney,  16  Q.  B.  D.  24  (agreement  to  repla(re  worn  out  g')ods  does  not 
iivoid  the  searrity);  Myers  v.  Elliott,  ib.  526  ;  Ec  parte  S'anford,  re 
Barber,  17  Q.  B.  D.  259  (security  void  for  incorporating  statutory 
coven  ints  for  title  under  Convey auring  Act  of  1881);  Divlcs  v.  Jieex, 
ib.  408  (covenant  to  pay  principil  and  interest  contained  in  a  void  bill 
of  sale  is  void)  ;  Goldstrom  v.  Tallcrman,  13  Q.  B.  D.  1  (security  held 
valid  providing  for  repayment  of  loan  by  instalm'^nts  with  interest  at 
■60  percent.,  for  insurance  and  payment  of  rent,  rates  ami  taxes  by 
inortgag>r,  and  in  default  hy  mortgagee,  with  power  to  a  Id  sime  with 
interest  at  20  per  cent,  to  his  security);  Hughes  v.  Little,  ib.  32; 
Blaiber  I  v.  Beckett,  ib.  93  ;  Ec  parte  0  fecial  Ilscelver,  re  Morrltt,  ib. 
Ill  (security  held  valid  containing  power  to  seize  for  ca'ises  specified 
ja  s.  7  of  the  ^.ct,  and  to  break  open  doors  and  windows  for  that 
jiurpose  ;  much  discussion  and  variance  of  opinion  as  to  what  power  of 
sale  is  enjoyed  by  the  holder  of  a  bill  of  sale  under  the  Act  of  1882)  ; 
JFatkins  v.  Evans,  ib.  3S6  (sime  subject). 

{a)  See  ante,  p.  554. 
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1    cil  iv'is  C^^^i   11)  ^Vhcrc  the  affidavit  (which  under  sect.  10  of  the  prin- 

tZtu.  "  "  cipal  Act  is  required  to  accompany  a  bill  of  sale  when  presented  for 
lejiistration  (b)  )  describes  the  residence  of  the  person  making  or 
^■ivin"•  the  same  or  of  the  person  against  whom  the  process  is  issued 
U)  beln  some  place  outside  the  London  bankruptcy  district  as  defined 
by  the  Bankruptcy  Act,  18G9  (c),  or  where  the  bill  of  sale  describes 
the  chattels  enumerated  therein  as  being  in  some  place  outside  the 
said  London  bankruptcy  district,  the  registrar,  under  the  principal 
Act,  shall  forthwith  and  within  three  clear  days  after  registration  in 
the  principal  registry,  and  in  accordance  with  the  prescribed  direc- 
tions, transmit  an  abstract  in  the  prescribed  form  of  the  contents  of 
such  bill  of  sale  to  the  county  court  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the  districts  of  different 
registrars  to  each  such  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and  indexed  by 
the  registrar  of  the  county  court  in  the  prescribed  manner,  and  any 
person  may  search,  inspect,  make  abstracts  from,  and  obtain  copies  of 
the  abstract  so  registered  in  the  like  manner  and  upon  the  like  terms 
as  to  payment  or  otherwise  as  near  as  may  be  as  in  the  ease  of  bills  of 
sale  registered  by  the  registrar  under  the  principal  Act  (r7). 

Bill  of  sale  to      (^cct.  12)  Every  bill  of  sale  made  or  given  in  consideration  of  any 
secure  less         sum  under  thirty  pounds  shall  be  void  (^O- 
than  30/. 

Chattels  (Sect.  13)  All  personal  chattels  seized,  or  of  which  possession  is 

seiz.il  under  taken  after  the  commencement  of  this  Act,  under  or  by  virtue  of  any 
bill  of  sale.  i^jjl  of  sale  (whether  registered  before  or  after  the  commencement  of 
this  Act),  shall  remain  on  the  premises  where  they  were  so  seized  or 
so  taken  possession  of,  and  shall  not  be  removed  or  sold  until  after 
the  expiration  of  five  clear  days  from  the  day  they  were  so  seized  or 
taken  possession  of  (/). 

(Sect.  14)  A  bill  of  sale  to  which  this  Act  applies  shall  be  no  pro- 
tection in  respect  of  personal  chattels  included  in  such  bill  of  sale 
which,  but  for  such  bill  of  sale,  would  have  been  liable  to  distress 
under  a  warrant  for  the  recovery  of  taxes  and  poor  and  other  paro- 
chial rates. 

(Sect.  15)  The  eighth  and  twentieth  sections  of  the  principal  Act, 
and  also  all  other  enactments  contained  in  the  principal  Act  which 
are  inconsistent  with  this  Act  are  repealed,  but  this  repeal  shall  not 
affect  the  validity  of  anything  done  or  suffered  under  the  principal 
Act  before  the  commencement  of  this  Act  (^). 


(b)  See  ante,  p.  555.  (r)  See  Davis  v.  Usher,   12  Q. 

(c)  See  now  stat.  46  &  47  Vict.  1',.  1).  490. 

c.  52,  ss.  96,  149  (:.ubs.  2).  (/)  See  sect.  7,  avte,  p.  557. 

id)  See  ante,  p.  556,  and  s.  16,  {g)  See  ante,  pp.  553,  556. 

1  elow. 
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(Sect.  16)  So  much  of  the  sixteenth  section  of  the  principal  Act  as 
enacts  that  any  person  shall  be  entitled  at  all  reasonable  times  to 
search  the  register  and  every  registered  bill  of  sale  upon  payment  of 
one  shilling  for  every  copy  of  a  bill  of  sale  inspected  (A)  is  hereby  re- 
pealed, and  from  and  after  the  commencement  of  this  Act  any  person 
shall  be  entitled  at  all  reasonable  times  to  search  the  register,  on  pay- 
ment of  a  fee  of  one  shilling,  or  such  other  fee  as  may  be  prescribed, 
and  subject  to  such  regulations  as  may  be  prescribed,  and  shall  be  en- 
titled at  all  reasonable  times  to  inspect,  examine,  and  make  extracts 
from  any  and  every  registered  bill  of  sale  without  being  required  to 
make  a  written  application,  or  to  specify  any  particulars  in  reference 
thereto,  upon  payment  of  one  shilling  for  each  bill  of  sale  inspected, 
and  such  payment  shall  be  made  by  a  judicature  stamp  :  Provided 
that  the  said  extracts  shall  be  limited  to  the  dates  of  execution,  re- 
gistration, renewal  of  registration,  and  satisfaction  to  the  names, 
addresses,  and  occupations  of  the  parties,  to  the  amount  of  the  con- 
sideration, and  to  any  further  prescribed  particulars  («). 

(Sect.  17)  Nothing  in  this  Act  shall  apply  to  any  debentures  issued 
by  any  mortgage,  loan,  or  other  incorporated  company,  and  secured 
upon  the  capital,  stocks  or  goods,  chattels  and  effects  of  such  com- 
pany (^). 

[h)  See  ante,  p.  556.  [k)  See  Ross  v.  Army  &  Navy 

(i)  See  note  {k)  to  p.  556,  ante.       Hold  Co.,  34  Ch.  D.  43. 


W.P.P.  o  o 
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(Referred  to,  ante,  p.  138.) 


Instead  of  the  ultimate  remedy  of  an  action  in  the  High 

Court  of  Justice,  recourse  is  sometimes  had  for  the  settlement 
of  disputes  to  the  more  amicable  expedient  of  arbitration. 
And  in  some  transactions,  especially  in  articles  of  copartner- 
ship between  traders  («),  it  is  usual  to  stipulate  that  if  any 
dispute  shall  arise  it  shall  be  referred  to  the  determination 
i)f  two  indifferent  pei'sons  as  arbitrators,  or  of  their  umpire, 
who  is  usually  and  very  properly  required  to  be  chosen  by 
the  arbitrators  before  they  proceed  to  take  the  subject  in 
question  into  consideration  (6),  And  it  is  agreed  that  the 
award  in  writing  of  the  arbitrators,  or  of  their  umpire  in 
case  of  their  disagreement,  shall  be  binding  and  conclusive 
on  all  parties. 

As  the  High  Court  of  Justice  has  full  jurisdiction  on  all 
questions  arising  out  of  agreement  of  any  kind,  it  follows 
that  it  retains  a  jurisdiction  over  matters  which  the  parties 
themselves  have  agreed  should  be  referred  to  arbitration  (c). 
Notwithstanding,  therefore,  an  agreement  to  refer  disputes 
to  arbitration,  either  party  may  bring  the  matter  into 
Court  (r/).  But  the  Common  Law  Procedure  Act,  1854, 
provides,  that,  whenever  the  parties  to  any  dcdl  or  instru- 


(a)  See  Davidson,  Free.  Con  v.,  {d)  IFafers  v.  Tai/7or,  15  Ves 
Vol.  v..  Ft.  I.,  p.  222,  n. ;  Ft.  II.,  10,  18  ;  iMcvhorowih '  v.  Bower,  7 
p.  325,  3rd  ed.  Beav.  127,  132  ;   HolonY.  Sai/crs, 

(b)  i>Ge  Bates  y.  Cooke,  Q  Bam.  k  4  H.  &  N.  643  ;  Co»/re  v.  Cooke 
Cress.  407,  408.  V.  C.  W.  Law  Rep.  !  Eq.  77  ;  15 

(c)  Wellington  v.  Mackintosh,  W.  R.  981  ;  Dawson  v.  Fitzijcrald, 
2  Atk.  569.  See- Caledonian  Rail-  1  Ex.  D.  257;  sic  iilso  uYorth 
vay  Company  v.  Greenock  and  London  Jlaibvay  Company  v. 
IVemyss  Bay  Bailway  Company,  Great  Northern  Raih:',v  Companv, 
L.  R.,  2  So.  Ap.  347.  11  Q.  B.  U.  30. 
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meut  in  writing  to  be  thereafter  executed  sliall  agree  to 
refer  their  differences  to  arbitration,  and  one  of  such  parties 
shall  nevertheless  commence  an  action  at  law  or  suit  in 
equity  against  the  others  in  respect  of  the  matters  so 
agreed  to  be  referred,  the  Court  may  stay  the  proceedings 
on  such  terms  as  it  may  think  fit,  on  being  satisfied  that  no 
sufficient  reason  exists  why  such  matters  cannot  be  or 
ought  not  to  be  referred  to  arbitration,  and  that  the  defen- 
dant was  at  the  time  of  the  bringing  of  such  action  or  suit, 
and  still  is  ready  and  willing  to  concur  in  all  acts  necessary  for 
causing  such  matters  to  be  decided  by  arbitration  (e).  And 
a  conti'act  may  be  so  worded  as  to  amount  to  merely  an 
agreement  to  pay  so  much  as  an  arbitrator  may  award,  in 
which  case  there  can  be  no  right  to  sue  until  the  award 
has  been  made  (/). 

The  reference  of  disputes  to  arbitration  appears  to  have  Reference  by 
been  early  adopted  by  the  Courts  of  law,  with  the  consent  ^''^  ^^  Court, 
of  the  parties  to  an  action,  in  cases  where  the  matter  in 
dispute  could  be  more  conveniently  settled  in  tliis  mode. 
A  verdict  was  taken  for  tlie  plaintiff  by  consent,  subject  to 
the  award  of  an  arbitrator  agreed  upoij  by  the  parties,  and 
the  reference  was  made  a  rule  of  Court.  This  plan  is  still 
continually  adopted.  The  arbitrators  and  the  parties  to  the 
reference  by  this  means  become  subject  to  the  jurisdiction 
of  the  Court,  Avhich  has  power  to  set  aside  any  award  which 
may  appear  to  have  been  given  unjustly  or  through  mistake 

(c)  Slat.  17  &  18  Vict.   c.    12.o,  deed   or    instniment    in    writing 

s.  11;  Hirs:hv.  Till  Thurii,  4  C.Ij.,  made   on    or  after  tlie  24th    Oc- 

N.  S.  569.    Sue  Mason  V.  Haddaji,  tuber,   1884,   to  refer  any  difTer- 

6  C.  B.,  N.  S.  52G  ;    JFhcatlej/  v.  ence  between  tlieni  to  an  official 

Westminster  Brifinbo  Coal  and  Coke  referee. 

C'ompaiiy,    Limited,    2    Drew.    &  (/)  Scott  v.  Avery,  5  H.  L.  C. 

Sma.    347  ;     Cook   v.    Ca'chpole,  811;    Scott     v.      Corporation     of 

10  Jur.,  N.  S.  1068  ;    Willesford  Llrcrpool,    3    De    G.    &   J.   334  ; 

V.    jyatson,   L.   R.,    14  Eq.  572;  Elliott  v.  Royal  Ej-ckavgc  Assur- 

8  Cli.   473  ;  Gillctt  v.    Thornton,  ance  Company,  L.  R. ,  2  Ex.  237. 

L.    R.,    19    Eq.     599  ;     llandeU  See    also     Caledonian     liailway 

V.    Tkomjjson,   1  Q.  B.    D.    748  ;  Company       v.      Grtcnock       ami 

Piercy  v.  Young,  14  Ch.    D.   20i).  JFemyss  Bay  Railwaii  Company. 

By  Stat.    47    &    48    Vict.    c.    61,  L.  1^.,  2  Sc.   Ap   317^;  lie  Canty - 

s.    11,    these   provisions   are    ex-  JVilson   and    Greene,    J  8    Q.    B. 

tended  to  the  case  of  an  agree-  D.  7. 
ment  between  the  parties  to  any 
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of  the  law;  or  if  the  award  be  valid,  its  performance  may  be 
enforced  nnder  the  penalty  of  imprisonment  for  contempt  of 
('ovn-t.  And  by  the  Common  Law  Procedure  Act,  1854,  the 
Court  has  power,  upon  the  application  of  either  party,  to 
order  any  matter  in  dispute,  which  consists  wholly  or  in 
part  of  matters  of  mere  account,  to  be  referred  to  arbitra- 
tion, upon  such  terms  as  to  costs  and  otherwise  as  the 
( ;()urt  may  think  reasonable  (g).  And  the  Court  may  now 
direct  any  such  matter  to  be  ascertained  by,  or  referred  to, 
an  official  referee  (A). 

Ollicial  Official   referees   are  permanent  officers  attached  to  the 

luierccs.  Supi-eme  Court,  for  whose  appointment  provision  was  made 

by  the  Supreme  Cotu-t  of  Judicature  Act,  1873  (a). 

By  the  same  Act,  in  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  before  the  High  Court  in  which  all  parties 
interested  who  are  under  no  disability  consent  thereto,  and  also  with- 
out such  consent,  in  any  such  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any  scientific  or  local  in- 
vestigation which  cannot,  in  the  opinion  of  the  Court  or  a  judge, 
conveniently  be  made  before  a  jury,  or  conducted  by  the  Court 
through  its  other  ordinary  officers,  the  Court  or  a  judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order  any  question  or 
issue  of  fact,  or  any  question  of  account  arising  therein,  to  be  tried 
Special  cither  before  an  official  referee,  or  before  a  si)ecial  referee  to  be  agreed 

refurec.  on  between  the  parties ;  and  any  such  special  referee  so  agreed  on 

shall  have  the  same  powers   and  duties,  and  proceed  in  the  same 
manner,  as  an  official  referee  Q). 

By  the  Rules  of  the  Supreme  Court,  1883  (Ji),  in  any  case  in  which 
the  rules  provide  that  the  mode  of  trial  of  any  cause  or  matter  shall 
be  by  a  judge  without  a  jury  (Z),  the  Court  or  a  judge  may  at  any 
time  order  any  cause,  matter,  or  issue  to  be  tried  by  an  official  referee 
or  special  referee,  or  with  or  witliout  assessors. 

By  the  Supreme  Court  of  .Judicature  Act,  1884  (w),  in  any  cause 
or  matter  (other  than  a  criminal  proceeding  by  the  Crown)  now 
pending  or  hereafter  commenced  before  the  Higli  Court  of  Justice  or 
Court  of  Appeal,  in  which  all  parties  who  are  under  no  disability  con- 
sent thereto,  the  Court  or  a  judge  may  at  any  time,  on  such  terms  as 
may  be  thought  proper,  order  the  whole  cause  or  matter  to  be  tried 


[g)  Stat.  17  &  18  Vict.  c.   125,  s.  83. 
ss.  3,  6,  7.  (/)  Sect.  57. 

(/()  Stat.  47  &  48  Vict.  c.  61,  (k)  Order  XXXVI.  r.  7.    ■ 

s.  10.  [l)  Ibid,  rules  2-7. 

(i)  Stat.  36  &  37  Vict.  c.  66,  (w)  Stat.  47  &  48  Vict.  c.  61,  s.  9. 
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before  an  official  referee,  who  shall  have  power  to  direct  in  what 
manner  the  judgment  of  the  Court  shall  be  entered,  and  to  exercise 
the  same  discretion  as  to  costs  as  the  Court  or  judge  could  have 
exercised. 

The  conduct  of  these  trials  is  now  regulated  by  the 
Eules  of  Court  of  1883  (n).  The  report  of  any  referee  upon 
any  question  of  fact  on  an}^  such  trial  is,  unless  set  aside  by 
the  Court,  equivalent  to  the  verdict  of  a  jury  (o).  And 
with  respect  to  all  such  proceedings  before  referees  and 
their  reports,  the  Court,  or  such  judge  as  aforesaid,  has,  in 
addition  to  any  other  powers,  the  same  or  the  like  powers  as 
are  given  to  any  Court  whose  jurisdiction  has  been  trans- 
ferred to  the  High  Court  of  Justice,  Avith  respect  to 
references  to  arbitration  and  proceedings  before  arbitrators 
and  their  awards  respectively,  by  the  Common  Law 
Procedure  Act,  1854  (^)).  By  the  Supreme  Court  of 
Judicature  Act,  1884  (q),  whenever  the  parties  to  any  deed 
or  instrument  in  writing  made  or  executed  on  or  after  the 
24th  October,  1884,  or  any  of  them,  shall  agree  that  any 
existing  or  future  difference  between  them,  or  any  of  them, 
shall  be  referred  to  an  official  referee,  it  shall  be  the  duty 
of  any  one  of  the  official  referees  to  whom  application  shall 
be  made  for  the  purpose,  subject  to  any  order  which  may 
be  made  by  the  Court  or  a  jiidge  for  the  transfer  of  the 
matter  to  any  other  official  referee,  or  otherwise,  to  hear  and 
determine  any  difference  so  agreed  to  be  referred. 

In  order  to  extend  the  benefits  of  the  above-mentioned 
mode  of  submission  to  arbitration  to  all  cases  of  contro- 
versies between  merchants  and  traders  or  others  concerning 
matters  of  account  or  trade  or  other  matters,  an  Act  of 
Parliament  was  passed  in  the  reign  of  William  the  Third, 
intituled  "  An  Act  for  determining  Differences  by  Arbitra-  Act  for  deter- 
tion  "  (r).     This  Act  empowers  all  merchants  and  traders  j-ences V'*^"*" 


arbitration. 


(n)  Order  XXXVI.  rules  7,  45  (p)  Sect.  59. 

—55;  Order  XL.  rules  2,  6;  Ap-  (?)  Stat.  47  &  48  Vict.  c.  61, 

penilix  K.,  No.  33.       .  s,  11. 

(o)  Stat.  36  &  37  Vict.  c.  66,  (r)  Stat.    9    &    10   Will.    III. 

s.  58.  c.  15. 
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iiiul  others  desiring  to  end  by  arbitration  any  controversy, 
for  ^Yhich  there  is  no  other  remedy  but  by  personal  action 
or  suit  in  equity,  to  agree  that  their  submission  of  their 
suit  to  the  award  or  umpirage  of  any  person  or  persons 
shall  be  made  a  rule  of  any  of  her  Majesty's  Courts  of 
Kecord  which  the  parties  shall  choose.  And  it  provides, 
that,  in  case  of  disobedience  to  the  arbitration  or  umpirage 
to  be  made  pursuant  to  such  submission,  the  party  neglect- 
ing or  refusing  to  perform  and  execute  the  same,  or  any 
l)art  thereof,  shall  be  subject  to  all  the  penalties  of  contemn- 
ing a  rule  of  Court  when  he  is  a  suitor  or  defendant  in  such 
Court.  And  the  process  to  be  issued  accordingly  shall  not 
be  stopped  or  delayed  in  its  execution  by  any  order,  rule, 
command  or  process  of  any  other  Court,  either  of  law  or 
cc^uity,  unless  it  shall  be  made  to  appear  on  oath  to  such 
Court  that  the  arbitrators  or  umpire  misbehave  themselves, 
and  that  such  award,  arbitration  or  umpirage  was  procured 
by  corruption  or  other  imdue  means  (s).  It  is  also  further 
provided  (t),  that  any  arbitration  or  umpirage  procured  by 
corruption  or  undue  means  shall  be  judged  void,  and  be  set 
aside  by  any  Court  of  law  or  equity,  so  as  complaint  of  such 
corruption  or  undue  practice  be  made  in  the  Court  where 
the  rule  is  made  for  submission  to  such  arbitration  or 
umpirage  lefore  the  last  day  of  the  next  term  after  such 
arbitration  or  umpirage  is  made  and  published  to  the  parties. 

Terms  now  The  division  of  the  legal  year  into  terms  is  now  abolished 

aWislicd.  gQ  ^^j.  ^g  relates  to  the  administration  of  justice  ;  but  in  all 
other  cases  in  which,  under  the  old  law,  the  terms  into 
which  the  legal  year  is  divided  are  used  as  a  means  for 
determining  the  time  at  or  within  which  any  act  is  required 
to  be  done,  the  same  may  be  continued  to  be  referred  to  for 
the  same  or  the  like  purpose,  unless  and  until  provision  is 
Sittings  of  otherwise  made  by  any  lawful  authority  (n).  The  sittings 
of  the  Court  of  Appeal,  and  the   sittings   in   London  and 


(s)  Mosdcy  V.  Simpson,  L.  E.,  Ch.  92;  Smithy.  Parkside Mining 

16  Eq.  226.  Company,  6  Q.  B.  D.  67, 

(0  Sect.  2  ;  Jacombv.  Corpora-  (u)  Siat.  36  &   37  Vict.  c.  66, 

Hon  of  Muddersficlcl,    L.   K,    10  s.  26. 
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Middlesex  of  the  High  Court  of  Justice,  are  four  in  every 
year,  viz.,  the  Michaelmas  Sittings,  the  Hilary  Sittings,  the 
Easter  Sittings,  and  the  Trinity  Sittings  (x).  But  for  the 
purposes  of  the  above  proceedings  the  last  day  of  term  must 
still  be  referred  to  (i/).  The  Court  of  Chancery  was  a  Court 
of  record  within  the  meaning  of  the  Act  of  William  the 
Third  (z)  ;  but,  as  we  have  seen  (a),  this  Court  and  the 
Courts  of  Common  Law  at  Westminster  are  now  all  merged 
in  one  High  Court  of  Justice.  It  was  provided  by  the 
Common  Law  Procedure  Act,  1854,  that  every  agreement  Submission  to 
or  submission  to  arbitration  by  consent  {h),  whether  by  deed  J^/^^y  ^e  made 
or  instrument  in  writing  not  under  seal,  might  be  made  a  a  rule  of 
rule  of  any  one  of  the  superior  Courts  of  law  or  equity  at  ™^^* 
Westminster  on  the  application  of  any  party  thereto,  unless 
such  agreement  or  submission  contained  words  purporting 
that  the  parties  intended  that  it  should  not  be  made  a  rule 
of  Court  ((•)  ;  but  where  it  was  provided  that  it  should  be 
made  a  rule  of  one  of  such  Courts  in  particular,  it  might  be 
made  a  rule  of  that  Court  only  (d).  A  parol  submission 
cannot  be  made  a  rule  of  Court,  even  though  made  in  pur- 
suance of  an  agreement  to  refer  contained  in  a  deed  (e) . 

A  general  agreement  to  refer  matters  in  dispute  to  arbi-  Revocation  ot 
tration  cannot  be  revoked  (/).     But  if  matters  in  dispute  ^^*  m^ssioi^- 
be  submitted  to  a  particular  arbitrator,  either  party  may 
I'evoke  his  submission,  and  thus  determine  the  authority  of 

(x)  Stat.  38  &  39  Vict.  c.  77,  Eep.,  6  Q.  B.  332. 
s.    17  ;    liules    of    the    Supreme  (d)  Stat.  17  &  18  Vict.  c.    12.5, 

Court,  1883,  Order  LXIII.  r.  1.  .s.    17  ;    lie   Nnrton   and   Hcther- 

(?/)  In  the  matter  of  an  Arbi-  ington,  19  C.  13.,  N.  S.  342;  Parkes 

tration    between   the   Governor  of  v.  Smith,  15  (.).  15.   297.     By  the 

Christ's  Hospital,  Brecknock,  and  Supreme  Court  of  Judicature  Act, 

Williani  Edward  Martin,  C.  A.,  1884  (stat.   47  &   48   Vict.  c.  61, 

from   Q.  B.  D.,  25   W.    W.   637  ;  s.  11),   these   provisions   are   ex- 

46  L.  J.,  Q.  B.  591.  tended  to  agreements  between  the 

(s)  Heming    v.    Swinnerton,    2  parties  to  any  deed  or  instrument 

Phil.  79.  in  writing  made  or  executed  after 

(«)  Ante,  pp.  91,  92.  the  24th  of  October,  1884,  to  refer 

(b)  See   lie   HarjKT  and  Great  any  ditierence  between  them  to  an 
Eastern  Railioay  Company,  L.  R.,  ofhcial  referee. 

20  Eq.  39  ;  Rhudes  v.   The  Aire-  (c)  Ex  parte  Glaysher,  3  Hurl. 

dale   Drainage   Comviissioners,   1  &  Colt.  442. 

C.  P.  D.  402.  (/)  Ficrcyy.  Young,  14  Ch.  D. 

(c)  Wadsxvorth  v.  Smith,  Law  200,  203. 
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"Witnesses. 


KvidenL-e 

before 

referees. 


the  iubitrutor,  if  the  submis.siou  be  not  made  in  any  action, 
and  do  not  contain  an  agreement  that  it  shall  be  made  a 
rule  of  Court  {g) ;  even  though  it  may  have  been  made  a 
rule  of  Court  under  the  CoiBmon  Law  Procedure  Act, 
185 1  (A).  A  submission  to  arbitration  made  in  any  criminal 
proceedings  may,  therefore,  be  revoked,  if  it  contain  no 
agreement  that  it  shall  be  made  a  rule  of  Court  {i).  But 
it  is  enacted  by  a  statute  of  Will.  IV.  {Ic),  that  the  power 
and  authority  of  any  arbitrator  or  umpire,  appointed  by  or 
in  pursuance  of  any  rule  of  Court  or  judge's  order  or  order 
of  nisi  jjrius  in  any  action,  or  by  or  in  pursuance  of  any 
submission  to  reference  containing  an  agreement  that  such 
submission  shall  be  made  a  rule  of  any  of  her  Majesty's 
Courts  of  Kecord,  shall  not  be  revocable  by  any  party  to 
such  reference  without  the  leave  of  the  Court  by  which  such 
rule  or  order  shall  be  made,  or  which  shall  be  mentioned  in 
such  submission,  or  by  leave  of  a  judge  (I).  And  the  arbi- 
trator or  umpire  is  empowered  and  required  to  proceed  with 
the  reference  notwithstanding  any  such  revocation,  and  to 
make  such  award  although  the  person  making  such  revoca- 
tion shall  not  afterwards  attend  the  reference.  The  Court, 
or  any  judge,  is  also  empowered  under  any  such  reference,  by 
rule  or  order,  to  command  the  attendance  and  examination 
of  witnesses,  or  the  production  of  any  document  {m).  And 
by  the  Act  to  amend  the  law  of  evidence  it  is  provided,  that 
every  arbitrator  or  other  person,  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence, 
may  administer  an  oath  to  all  such  witnesses  as  are  legally 
called  before  them  respectively  {n).  The  rules  of  the  Su- 
preme Court,  1883,  now  provide  that,  subject  to  any  order 


{g)  Mills  V.  Bayhy,  2  H.  &  C, 
36  ;  Thommn  v.  Andcnon,  V.-C. 
M. ,  L.  R.,  9  Eq.  523  ;  Li  re  Rouse, 
L.  R.,  6  C.  P.  212  ;  liandall  v. 
Tho7ii2)so7i,  1  (i.  B.  D.  74« ;  I'rasej- 
V.  Ehrenspcnjcr,  12  Q.  B.  D.  310 

(h)  Stat.  17  &  18  Vict.  c.  125, 
s.  17  ;  see  i2e  Rouse,  L.  R.,  6  C. 
P.  212  ;  Fraser  v.  Ehrcnsuerc/er, 
12  Q.  B.  D.  310,  312. 

{i}  2Wms.  Saund.  133  e,  n.  (d); 


R.  y.  Bardcll,  5  A,  &  E.  619 ;  1 
Nev.  &  P.  74. 

{k)  Stat.  3  &  4  WiU.  IV.  c.  42, 
s.  39. 

[1)  See  Scott  v.  Van  Sandau,  1 
Q.  B.  102. 

(m)  Stat.  3  &  4  Will.  IV.  c.  42, 
s.  40. 

(h)  Stat.  14  k  15  Vict.  c.  99, 
s.  16. 
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to  be  made  by  tlic  Court  or  judge  ordering  the  same, 
evidence  shall  be  taken  at  any  trial  before  a  referee,  and  the 
.  attendance  of  witnesses  may  be  enforced  by  subpoena,  and 
every  such  trial  shall  be  conducted  in  the  same  manner,  as 
nearly  as  circumstances  will  admit,  as  trials  before  a 
judge  (rt)  ;  that,  subject  to  any  such  order  as  last  aforesaid,  Authority  and 
the  referee  shall  have  the  same  authority  with  respect  to  ^°fgj?(!g° 
discovery  and  the  production  of  documents,  and  in  the 
conduct  of  an}^  reference  or  trial,  and  the  same  power  to 
direct  that  judgment  be  entered  for  any  or  either  party,  as 
a  judge  of  the  High  Court  (jo);  but  that  nothing  in  these 
rules  contained  shall  authorize  any  referee  to  commit  any 
person  to  j^rison,  or  to  enforce  any  order  by  attachment  or 
otherwise  ((/). 

The  Common  Law  Procedure  Act,  1854,  provides,  that  if  On  failure  of 
reference  is  authorized  to  be  made  to  a  single  arbitrator,  and  ^^^^^  aiujoint 
all  the  parties  do  not,  after  differences  have  arisen,  concur  an  arbitrator, 
in  the  appointment  of  an  arbitrator ;  or  if  any  appointed 
arbitrator  refuse  or  become  incapable  to  act,  or  die,  and  the 
terms  of  the  document  authorizing  the  reference  do  not 
show  that  it  was  intended  that  such  vacancy  should  not  be 
supplied,  and  the  parties  do  not  concur  in  appointing  a  new 
one ;  then  any  party  may  serve  the  remaining  parties  with 
a  Avritten  notice  to  appoint  an  arbitrator ;  and  if  within 
seven  clear  days  after  such  notice  shall  have  been  served  no 
arbitrator  be  appointed,  it  shall  be  lawful  for  any  judge  of 
any  of  the  superior  Courts  of  law  or  equity  at  Westminster, 
upon  summons  to  be  taken  out  by  the  party  having  served 
such  notice,  to  appoint  an  arbitrator,  who  shall  have  the 
same  power  to  act  in  the  reference  and  to  make  an  award  as 
if  he  had  been  appointed  by  consent  of  all  parties  (r).  In 
all  cases  in  which  the  Court  or  a  judge  may  appoint  an 
arbitrator  under  tlie  above  provisions,  such  Court  or  judge 
may  now  direct  the  matter  to  be  referred  to  an  official 
referee  (s). 

(o)  Order  XXXVI.  rule  49.  s.  12. 

(^))  Ibid,  rule  5U.  (s)  Stat.   47  &   4S  Vict.  c.  61, 

(q)  Jbkl.  rule  51.  .s,  lU. 

(r)  Stat.  17  &  18  Vict.  c.    125, 
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l)aith  of  'I'he  iuithority  of   urbitnitors  is  liable  to  be  determined 

eitluT  i.nity,  ^^^^^  ^^^j^  ^^  .^  revocation  of  the  submission,  but  also  by  the 
death  of  cither  of  the  parties  previously  to  the  making  of 
the  award  (t).  In  order  to  obviate  this  inconvenience,  it  is 
now  usual  to  insert  in  the  order  or  rule  of  Court,  by  which 
reference  is  made  to  arbitration,  a  provision  that  the  death 
of  either  of  the  parties  shall  not  operate  as  a  revocation  of 
the  authority  of  tlie  arl)itrators,  but  that  the  award  shall  be 
delivered  to  the  executors  or  administrators  of  the  parties, 
or  either  of  them,  in  case  of  their  or  his  decease  (k).  And 
the  same  stipulation  may  be  effectually  made  in  a  submission 
P>aiikriiiitcy.  to  arbitration  by  private  agreement  (a:- j.  The  bankruptcy  of 
either  party  is  not  a  determination  of  a  submission  to  arbi- 
tration (y). 

Death,  kc,  of  When  the  reference  is  made  to  two  arbitrators,  one  ap- 
*^X'h-  t*Ts  pointed  by  each  party,  it  is  provided  by  the  Common  Law 
Procedure  Act,  1854(2),  that  either  party  may,  in  case  of 
the  death,  refusal  to  act,  or  incapacity  of  any  arbitrator  ap- 
pointed by  him,  substitute  a  new  arbitrator,  unless  the 
document  authorizing  the  reference  show  that  it  was  in- 
If  one  party     tended  that  a  vacancy  should  not  be  supplied.     And  if  on 

lail  to  ap-         such  a  reference   one  party  fail   to   appoint  an  arbitrator, 

point,  tho  r      ^  11 

other  party       either  originally  or  by  way  of  substitution  as  aforesaid,  for 

may  appoint     y^ven  clear  days  after  the  other  party  shall  have  appointed 

his  arbitrator  -^  i        ./  ii 

to  act  soU'Iy.     an  arbitrator,  and  shall  have  served  the  party  so  failing  to 

appoint  with  notice  in  writing  to  make  the  appointment, 

the  party  who  has  appointed  an  arbitrator  may  appoint  such 

arbitrator  to  act  as  sole  arbitrator  in  the  reference ;  and  an 

award  made  by  him  shall  be  binding  on  both  parties  as  if 

the  appointment  had  been  by  consent ;  provided,  however 


{()  Cooper  V.  Johnson,  2  Barn.  of  action  in  tor/. 

&  Aid.  bi)-l  ;  Brooke  v.  MUchell,  {x)  Macdo2t.yall  v.  Bohcrtson,  2 

6  Mee.  &  Wels.  473.  You.  &  Jerv.   11 ;  S.  C.    4  Buig. 

[u)   Tyler  V.  Jones,  3  Barn.   &  435  ;  1  Moo.  &  P.  147. 

Cress.  144  ;  Friar  v.  Hcmbrow,  8  {y)  Hemsworth  v.  Bryan,  1  C. 

Mee.    &    Wels.    873  ;    2    Wnis.  B.  131. 

Saund.  133  d,  n.  {d).    See  Boidccr  (r)  Stat.  17  &   18  Vict.  C.-1-25, 

V.  Evans,  15  Q.  B.  D.  565,  as  to  s.    13.      As  to  three  arbitraturs, 

the  deadi  of  a  party  to  tiie  sub-  see   Giniiia  v.  Hallelt,   L.  K.,    14 

mission  to  arbitration  of  a  cause  E(j.  555. 
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that  the  Court  or  a  judge  may  revoke  sucli  apjVointmeut  on 
such  terms  as  shall  seem  just  («)• 

When  no  time  is  limited  for  the  making  of  the  award  it  Time  for 
must  be  made  within  a  reasonable  time  (6) ;  but  if  a  given  "'^  ]^^  ^^ 
time  be  limited,  the  award  must  be  made  within  that  time, 
unless  the  time  for  making  it  be  enlarged  (c).  And  if  the 
award  is  required  to  be  made  and  ready  to  be  delivered  to 
the  parties  by  a  certain  day,  it  will  be  considered  as  ready  to 
be  delivered  if  it  be  made  (d),  unless  the  arbitrators  should 
fail  to  deliver  it  to  either  of  the  parties  on  request  made  for 
that  purpose  on  the  last  day  (e).  The  submission  to  urbi-  Enlargement 
tration  frequently  contains  a  power  for  the  arbitrators  or  ^  ^^'^' 
umpire  to  enlarge  the  time  for  making  the  award ;  and  in 
this  case  the  time  may  be  enlarged  from  time  to  time  (/)  by 
such  arbitrators  or  umpire  ((/),  provided  the  enlargement  be 
made  on  or  before  the  expiration  of  the  time  originally 
limited  for  making  the  award  (A).  And  if  the  submission 
be  made  a  rule  of  Court,  then,  whether  the  arbitrators  or 
iimpire  have  power  to  enlarge  the  time  or  not  (/),  the  Court, 
or  a  judge  thereof,  has  power  to  enlarge  the  time  (/.■).  And 
should  no  enlargement  be  formally  made,  yet  the  parties 
may,  by  continuing  their  attendance  on  the  reference,  or  by 
recognizing  the  proceedings  under  it,  virtually  empower  the 
arbitrators  or  umpire  to  make  a  valid  award  subsequently 
to  the  time  originally  limited  (/).  And  the  Common  Law 
Procedure  Act,   1854,  provides,  that  the  arbitrator  acting 


(a)  Stat.  17  &  18  Vict.  c.  125,  s.  509  ;  Barrett  v.  I'arnj,   4  Taunt. 
13.     The   authority   of  an    arbi-  658. 

trator,   aiipoiiited  to  act   as  sole  {ij)  See  Dimsdcdc  v.  llohcrtson, 

arbitrator  by  virtue  of  this  section,  ^l  Jones  &  Lat.  58. 

may  be  revolved  by  ei/her  2)arty  (A)  See  lieid  v.    FrycUt,   1    M. 

revoking  his  submission  ;  Frascr  &  Sel.  ]  ;  Ma^on  v.  JVullis,  10  B. 

V.  EhreusjKrgrr,  12  Q.  B.  D.  310  ;  &  Cress.  107. 

see  ante,  p.  568.  {i}  JMrberyv.KcicnlMm,  7  Mee. 

(b)  Alacdougall    v.    Eohertson,  &  VVels.   37^  ;  Leslie  v.  Richard' 
ubi  aupra.  son,  6  C.  B.  378. 

(c)  1  Wms.  Saimd.  327  a,  n.(3).  [k)  Stat.  3  &  4  Will.  lY.  c.  42, 
{d)  Bradsey    v.     Clyston,    Cro.  s.   31>  :   He  JVanicr  and  Powell's 

Car.' 541.  Arbitration,  N.-G.  S.,  Law  Rep., 

(c)  Brooke  v.  3IitchcU,  6  Mee.  3  Eq.  261. 

&  Wels.  473.  {I)  Bex  v.  Hill,  7  Trice,  636. 

(/)  Payne  v.  Dcaklc,  1  Taunt. 
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umlor  any  such  document  or  compulsory  order  of  reference, 
as  mentioned  in  the  Act,  shall  make  his  award  under  his 
hand,  and  (unless  such  document  or  order  i-espectively  shall 
contain  a  different  limit  of  time)  within  three  months  after 
he  shall  have  been  appointed  and  shall  have  entered  on  the 
reference,  or  shall  have  been  called  upon  to  act  by  a  notice 
in  writing  from  any  party  ;  but  the  parties  may,  by  consent 
in  writing,  enlarge  the  term  for  making  the  award.  And 
the  superior  Court  of  which  such  submission,  document,  or 
order  is  or  may  be  made  a  rule  or  order,  or  any  judge  thereof, 
may,  for  good  cause  truly  stated  in  the  rule  or  order  for  en- 
largement from  time  to  time  enlarge  the  term  for  making 
the  award ;  and  if  no  period  be  stated  for  the  enlargement 
in  such  consent  or  order  for  enlargement,  it  shall  be  deemed 
to  be  an  enlargement  for  one  month  (wi).  The  word  "month" 
in  an  Act  of  Parliament  now  means  a  calendar  month  [n). 

Attendance  of      In   proceeding   in    the  business    of  the  arbitration,   the 

tlie  parties.      arbitrators   are    bound  to    require    the    attendance    of  the 

parties,  for  which  purpose  notice   of  the  meetings  of  the 

arbitrators  should  be  given  to  them  (o).     But  if  either  party 

neglect  to  attend  either  in  person  or  by  attorney,  after  due 

Mode  of  pro-    notice,  the  arbitrators  may  proceed  without  him  (p).     In 

cecding.  taking  the  evidence  the  arbitrators  are  at  liberty  to  proceed 

in  any  way  they  please,  if  the  parties  have  due  notice  of 

their  proceedings,   and  do   not  object  before  the  award  is 

made  (q).     But  each  must  use  his  own  judgment  (r),  and, 

in  order  to  obviate  any  objection,  they  ovight  to  proceed  in 

the  admission  of  evidence  according  to  the  ordinary  rules  of 

law  (s).     The  award  should  be  signed  by  the  arbitrators  in 

each  other's  presence  (t),  and  when  made  it  must  be  both 

(m)  Stat.  17  &  18  Vict.  c.  125,  91. 

s.  15;  Duntmiv.  Strong,   L.  R.,  (}•)    Whitmorcx.  Smith,  5  H.  & 

9  Q.  B.  117  ;  May  v.  Harcourt,  13  N.  824. 

Q.  B.  D.  688.  (s)  Attorncij-GcncralY. Davison, 

(n)  Stat.   13  &  14  Vict.    c.    21,  M'Clel.  &  Y.  160. 

s-  4.  [D  Stahrorth  v.  Inns,  13  Mee. 

(o)  Anon.,  1  Salk.  71.  &  Wels.  466  ;   IVade  v.  Doxcling, 

{]})  Harcourt    v.    Futmshottom,  Q.  B.,  18  Jur.  728  ;  2  E.  &  B.  44  ; 

1  Jac.  &  Walk.  512  ;  Scott  v.  Van  Eads  v.   Williams,  4  De  Gex,  M. 

SandaxL,  6  Q.  B.  237.  &  G.  674,  688. 

(2)    Eidoxd  V.  Pijc,  1  Bos.  h  V. 
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certain  and  final.     Thus  if  the   award  be  that  one  party  Award  must 

'  be  ce 
final. 


enter  into  a  bond  with  the  other  for  his  quiet  enjoyment  of  ^^  certain  and 


certain  lands,  this  award  is  void  for  uncertainty ;  for  it  does 
not  appear  in  what  sum  the  bond  should  be  («).  With 
regard  to  certainty,  however,  the  rule  of  law  is,  id  certuvi  est 
quod  certum  reddi  jyotesf,  and  therefore  an  award  that  one  of 
the  parties  should  pay  the  costs  of  an  action  is  good  without 
fixing  the  amount  of  the  costs,  for  that  may  be  ascertained 
by  the  taxing  officer  (x).  On  the  question  of  finality  many 
cases  have  arisen.  If  the  arbitrators  be  em^yowerrd  to  decide 
all  matters  in  difference  between  the  parties,  the  award  will 
not  necessarily  be  wanting  in  finality  for  not  deciding  on  all 
such  matters,  unless  it  appear  to  have  been  required  that  all 
such  matters  should  be  determined  by  the  award  (y).  If 
the  award  reserve  to  the  arbitrators  (z),  or  give  to  any  other 
person  (a),  or  to  one  of  the  parties  (b),  any  further  authority 
or  discretion  in  the  matter,  it  will  be  bad  for  want  of 
finality.  And  if  the  award  be  that  any  stranger  to  the 
reference  should  do  an  act,  or  that  money  should  be  paid  to, 
or  any  other  act  done  in  favour  of  a  stranger,  unless  for  the 
benefit  of  one  of  the  parties  (c),  such  award  will  be  void  (d). 
An  award,  however,  may  be  partly  good  and  partly  bad, 
provided  the  bad  part  is  independent  of  and  can  be  separated 
from  that  which  is  good  (e).  But  if,  by  reason  of  the 
invalidity  of  part  of  the  award,  one  of  the  parties  cannot 
have  the  advantage  intended  for  him  as  a  recompense  for 
that  which  he  is  to  do,  according  to  that  part  of  the  award 
which  would  otherwise  be  valid,  the  whole  will  be  A^jid  ( / ). 


(u)  Samo7i's  case,  5  Re-p.  77  h.  (h)  Glover  v.  Barric,!  Salk.  71. 

{x)  Carqcy  v.  Aitcheson,  2  B.  &  (c)    Woody.  Adcook,  7  Ex.  Kep. 

Cress.  170  ;  S.  C,  3  Dowl.  k  Rv.  46S. 

433;  2Wms.  Saund.  293  b,  n.  (rt).  {d)  Cooke,     v.      Whorwood,     2 

[y)    Wriqhtson   v.   Byicatrr,    3  Sauud.   337  ;  Adam  v.   Statham, 

Mee.    &    Wels.     199 ;     1    Wms.  2  Lev.   235 ;  Fisher  v.   Fimblcy, 

Sannd.  32  a,  n.  {a).  11  East,  188. 

{z)  Manser  v.  Heaver,  3  Bar.  &  (e)  Fox  v.  Smith,  2  Wils.  267  ; 

Adol.  295.  Aitcheson  v.  Cargey,  2  Bing.  199; 

(«)  Tomlin  v.  Maijor  of  Ford-  Lewis  v.  Rossitcr,  Ex.  D.,  23  W. 

wich,  5  Ad.  &  Ell.  147  ;  Eastern  R.  832  ;  44  L.  J.,  Ex.  136. 

Counties    Faihvay    Covi-pany  v.  (/)  2  Wuis.  Saund.    293  b,  n. 

Eastern  Union  Faihvay  Conqmny,  (1). 
3  De  Gex,  J.  &  S.  610.^ 
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If  it  should  iipjicar  on  the  face  of  the  award  that  the  arbi- 
trators, intcn(lin<^  to  decide  a  point  of  law,  have  fallen  into 
un  obvious  mistake  of  the  law,  the  award  will  be  invalid  (//). 
But  where  subjects  involving  questions  both  of  law  and  fact 
arc  referred  to  arl)itration,  the  arbitrators  may  make  an 
award  according  to  what  they  believe  to  be  the  justice  of 
the  case,  irrespective  of  the  law  on  any  particular  point  (A). 
Arbitrator        And  it  is  provided,  that  it  shall  be  lawful  for  the  arbitrator, 

may  st;ite  compulsory  reference  under   the  Common  Law 

siiccial  case  l  J  i  J  pi  .      c 

iortlicopinioii  Procedure  Act,  1854,  or  upon  any  reference  by  consent  ot 

of  the  Court,    pj^j-^j^g^  where  the  submission  is  or  may  be  made  a  rule  or 

order  of  any  of  the   superior  Courts  of  law   or  equity  at 

Westminster,  if  he  shall  think  fit,  and  if  it  is  not  provided 

to  the  contrary,  to  state  his  award  as  to  the  whole  or  any 

part  thereof  in  the  form  of  a  special  case  for  the  opinion  of 

the  Court;  and  when  an  action  is  referred,  judgment,  if  so 

ordered,   may  be  entered  according  to  the   opinion  of  the 

Kefereemay     Court  (i).     By  the  Rules  of  the  Supreme  Court,   1883  (k), 

timi's  orTtate    ^^^^  referee  may,  before  the  conclusion  of  any  trial  before 

facts  for  him,  or  by  his  report  mider  the  reference   made  to  him, 

^"^  submit  any  question  arising  therein  for  the  decision  of  the 

Court,  or  state  any  facts  specially,  with  power  to  the  Court 

to  draw  inferences  therefrom,  and  in  any  such  case  the  order 

to  be  made  on  such  submission  or  statement  shall  be  entered 

as  the  Court  may  direct. 

Setting  aside  AVhen  the  submission  to  arbitration  was  not  made  the 
rule  of  any  other  Court  (l),  the  Court  of  Chancery,  according 
to  the  ordinary  principles  of  equity,  had  power  to  set  aside 
the  award  for  corruption  or  other  misconduct  on  the  part  of 
the  arbitrators,  or  if  they  should  have  been  mistaken  in  a 
plain  point  of  law  or  fiict  (m).     If  the  submission  was  made 

(cj)  rddout  V.  Pain,  3  Atk.  494  ;  age   Commissioners,   1    C.   P.    D. 

Richardson  v.  Nourse,  3  Barn,  k  402.     No  error  can  be  brou.ght  on 

Aid.  237.  the    judgment     of    the     Court ; 

{h)  lie  Boxlger,  2  Barn.  &  Aid.  Courtauld  v.  Lcgh,  Law  Kep.  4 

691  ;    Young  v.   Walltcr,    9   Ves.  Ex.  187. 

364  ;  Hodgkinsun  v.  Fcrnic,  3  C.  {k)  Order  XXXVI.  rule  .'')2. 

B.,  N.  S.  189.  {I)  Mchols  v.  Ho?,   3    Myl.   & 

{i)  Stat.  17  &  IS  Vict.  c.  125,  Keen.  431. 

s.  5  ;  Modes  v.  Airedale  Brain-  (m)  Pudoidv.  Pain,  3  Atk.  494. 
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:i  rule  of  Court  under  the  above-mentioned  statute  of 
Will.  III.  (»),  the  Court  of  -which  it  was  made  a  rule  had 
power  to  set  aside  the  award,  not  only  on  the  grounds  of 
corruption  or  undue  practice  mentioned  in  the  Act,  but  also 
for  mistakes  in  point  of  law  (o) ;  and  no  other  Court  had  a 
right  to  entertain  any  application  for  this  purpose  (p).  And 
although,  as  we  have  seen  (i^),  the  Court  of  Chancery  and 
the  Courts  of  Common  Law  at  Westminster  were  abolished 
b}^  the  Judicature  Act  of  1873  {>•),  yet  the  jurisdiction  of  the 
Court  of  Chancery  is  now  vested  in  the  High  Court  of 
Justice  (s),  and  principally  exercised  in  the  Chancery 
Division,  whilst  all  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of  the  Courts  of  Common 
Law,  if  that  Act  had  not  passed,  are  now  assigned  to  the 
Queen's  Bench  Division  (t).  The  application  to  set  aside 
the  award  must,  however,  be  made  within  the  time  limited 
by  the  Act  of  Will.  III.  (u).  But  although  the  time  limited 
by  that  statute  may  have  expired,  yet  if  there  be  any  defect 
apparent  on  the  face  of  the  award,  the  Court  will  not  assist 
in  carrying  it  into  effect  by  granting  an  attachment  for  its 
non-performance  (jc).  If  the  submission  to  arbitration  be 
made  by  rule  or  order  of  the  Court  in  any  cause  indepen- 
dently of  the  statute,  the  Court  still  retains  its  ancient  juris- 
diction of  setting  aside  the  award  on  account  either  of  the 
misconduct  of  the  arbitrators,  or  of  their  mistake  in  point  of 
law  (y).  In  analogy,  however,  to  the  practice  under  the 
statute  of  Will.  III.,  the  Court  in  ordinary  cases  requires 
application  for  setting  aside  the  award  to  be  made  within 
the    time  limited  by  that  statute  (2) ;   but  upon  sufficient 

(71)  Stat.    9   &   10   Will.     III.  s.  16. 
c.  15,  {t)  Stat.   36  &  37  Vict.  c.   66, 

(o)  Zacharij  v.  Shepherd,   2  T.  s.    34  ;    Order   in    Council,    16th 

Rep.  7^1;  Lowndes  v.  Lowndes,  1  Dec.  1880  ;  sec  a7ite,  p.  92. 
East,  276,  overruling  Anderson  v.  {u)  Lowndes  v.  Lowndes,  1  East, 

Coxetrr,  1  Stra.  301  ;  see  1  Wms.  276  ;  ante,  p.  566. 
Saund.  327d,  n.  (s).  (x)  Pedley  v.  Goddard,  7  T.  Rep. 

{p)  Stat.    9    &    10    Will.    III.  73. 
c.  15,  s.  2  ;  Nichols  V.  Hoe,  3  Myl.  (y)  Lucas  v.    Wilson,   2  Burr. 

&  Keen,  431.  701. 

(7)  Ante,  p.  91.  (;:)  3Iacarthur  v.    Ca^nphcll,   5 

(?•)  See   stats.    36    &   37    Vict.  F.arn.    &   Adol.    518  ;    Smith   v. 

c.  66,  s.  3  ;  37  &  38  Vict.  c.  83.  Whitmore,  1  Hem.  &  Mill.   576, 

(s)  Stat.  36  &  37  Vict.  c.   66,  affirmed  10  Jur.,  N.  S.  1190. 
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oToumls  it  will  ^'rant  such  an  application,  thon<,'li  made  after 
the  expiration  of  that  time  (a).  All  applications,  however, 
to  set  aside  any  award  made  on  a  compulsory  reference 
must,  by  the  Common  Law.  Procedure  Act,  1854,  be  made 
within  the  first  seven  days  of  the  term  next  following  the 
publication  of  the  award  to  the  parties,  whether  made  in 
vacation  or  term  ;  and  if  no  such  application  is  made,  or  if 
no  rule  is  granted  thereon,  or  if  any  rule  granted  thereon  is 
afterwards  discharged,  the  award  is  final  {/>).  The  Court  or 
a  judge  has  also  power  under  this  Act  to  remit  the  matters- 
referred  to  arbitration,  or  any  of  them,  to  the  reconsideration 
of  the  arbitrator,  upon  sucli  terms  as  to  costs  and  otherwise 
as  to  such  Court  or  judge  may  seem  proper  (c).  And  the 
Rules  of  the  Supreme  Court,  1883  (d),  provide  that  the 
Court  shall  have  power  to  require  any  explanation  or  reasons 
from  the  referee,  and  to  remit  the  cause  or  matter,  or  any 
part  thereof,  for  re-trial  to  the  same  or  any  other  referee  ; 
or  the  Court  may  decide  the  question  referred  to  any  referee 
on  the  evidence  taken  before  him,  either  with  or  without 
additional  evidence  as  the  Court  may  direct.  After  the 
award  has  been  executed  by  the  arbitrator,  he  has  no  power 
to  amend  even  a  clerical  error,  but  the  matter  must  be 
remitted  to  him  by  the  Court  or  a  judge  (e). 

It  is  usual  to  provide  for  the  appointment  of  an  umpire  in 

case  the  parties  should  disagree.     But  the  Common  Law 

Procedure  Act,  1854,  provides  (/),  that  when  the  reference 

Two  aibitra-     is  to  two  arbitrators,  and  the  terms  of  the  document  autho- 

iippoinUiu       i*izing  it  do  not  show  that  it  was  intended  that  there  should 

uuipiic.  not  be  an  umpire,  or  provide  otherwise  for  the  appointment 

of  an  umpire,  the  two  arbitrators  may  appoint  an  umpire  at 

any  time  within  the  period  during  which  they  have  power  to 

make  an  award,  unless  they  be  called  upon  to  make  the 

appointment   sooner,  by  notice   under   the   following   pro- 

(a)    PMWsthorn  v.    Arnold,     6  {d)  Order  XXXVI.  rule  52. 

Barn.  &  Cress.  629  ;  S.  C.  9  Dow.  {r)  Morduc  v.  Palmer,  19  W.  R. 

&  Ey.  556.  S6  ;  L:iw.  Rep.,  6  Ch.  Ap.  22. 

{b)  Stat.  17  &  IS  Vict.  c.  125,  {f)  Stat.  17  &  18  Vict.  c.  125, 

s.  9.  s.  14. 

(f)  Ibid.  s.  8. 
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vision.     And  if,  wlierc  the  pai'tics  or  two  arbitrators  arc  at  On  fiuhn-o  of 

1  •    T       1  •  1  .  •      parties,  jmlge 

liberty  to  apponit  an  umpn-c  or  third  arbitrator,  such  parties  jj^^^y  appoint 

or  arbitrators  do  not  appoint  an  iimpire  or  tliird  arbitrator,  an  umpire. 

or  if  any  appointed  umpire  or  third  arbitrator  refuse  to  act 

or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 

document  authorizing  the  reference  do  not  show  that  it  was 

intended  that  such  a  vacancy  should  not  be  supplied,  and 

the  parties  or  arbitrators  respectively  do  not  appoint  a  new 

one,  then  any  party  may  serve  the  remaining  parties,  or  the 

arbitrators  as  the  case  may  be,  with  a  written  notice  to 

appoint  an  umpire  or  third  arbitrator ;  and,  if  within  seven 

clear  days  after  such  notice  shall  have  been  served  no  umpire 

or  third  arbitrator  be  appointed,  it  shall  be  lawful  for  any 

judge  of  any  of  the  superior  Courts  of  law  or  equity  at 

Westminster,  upon  summons  to  be  taken  out  by  the  part}' 

having  served  such  notice,  to  appoint  an  umpire  or  third 

arbitrator,  who  shall  have  the  same  power  to  act  in  the 

reference  and  make  an  award  as  if  he  had  been  appointed  by 

consent  of  all  parties  (.'/). 

If  an  umpire  be  appointed,  his  authority  to  make  an  Umpire. 
award  commences  from  the  time  of  the  disagreement  of  the 
arbitrators  (A),  unless  some  other  period  be  expressly  fixed  ; 
and  if,  after  the  disagreement  of  the  arbitrators,  he  make  an 
award  before  the  expiration  of  the  time  given  to  the  arbi- 
trators to  make  tlieir  award,  such  award  will  nevertheless 
be  valid  (i).  And  it  is  provided  that  if  the  arbitratoi's  shall 
have  allowed  their  time,  or  their  extended  time,  to  expire 
without  making  an  award,  or  shall  have  delivered  to  any 
party,  or  to  the  umpire,  a  notice  in  writing  stating  that  they 
cannot  agree,  the  umpire  may  enter  on  the  reference  in  lieu 
of  the  arbitrators  (Ic).  The  umpire  must  be  chosen  by  the 
arbitrators  in  the  exercise  of  their  judgment  and  at  the  same 
time  (/),  and  must  not  be  determined  by  lot  [m),  unless  all 

{(j)  Sect.  12  ;  see  Ra  Lord,  1  K.  (i)  Spriijciis  v.  Nash,  iibi  snp. 

&. Johnson,  90  ;  Collins  v.  Collins,  (k)  Stat'.  17  &   18  Vict.  c.  125, 

26  Beav.  306.  s.  15. 

(h)  Smailcsv.  TFright,  3  Man.  {I)  Re   Lord,    Q.    B.,    1    Jur., 

&  Sel.  559  ;  Sprigeas  v.  Nash,  5  N.  S.  893  ;  5  E.  &  B.  404. 
Mau.  &  Sel.  193.  (m)  In  re   CasseU,   9  Barn.   & 

W.P.P.  P   P 
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the  parties  to  the  reference  consent  to  his  appointment  by 
such  means  {n).  In  order  to  enable  him  to  form  a  proper 
decision,  he  ought  to  hear  the  whole  evidence  over  again  (o), 
unless  the  parties  should  be  satisfied  with  his  deciding  on 
the  statement  of  the  arbitrators  (?>).  And  the  whole  matter 
in  difference  must  be  submitted  to  his  decision,  and  not 
some  particular  points  only  on  which  the  arbitrators  may 
disagree  {q). 

Award  for  An  award  for  the  payment  of  money  creates  a  debt  from 

))aynieiitof      ^^^   party  to   the    other,    for   which   an    action    may   be 
a'Tbt.  ^^^^  ^^  brought  (r),  and  which  will  be  sufficient  to  support  a  peti- 
tion  for   adjudication   of  bankruptcy  (s).     But    when   the 
award  is  made  a  rule  of  Court,  its  performance  may,  as  we 
have  seen  {<),  be  enforced  by  attachment ;  and,  if  necessary, 
the  Court  will  decree  a  specific  performance  {u).     And  it  is 
provided  that  Avhcn  any  award   directs  possession  of  any 
lands  or  tenements  to  be  delivered  to  any  party,  the  Court, 
of  which  the  document  authorizing  the  reference  is  or  is 
made  a  rule  or  order,  may  order  any  party  to  the  reference 
who  shall  be  in  possession  of  such  lands  or  tenements,  or 
any  person  in  possession  of  the  same,  claiming  under  or  put 
in   possession  by  him  since  the  making  of  the  document 
authorizing  the  reference,  to  deliver  possession  of  the  same 
to  the  party  entitled  thereto  pursuant  to  the  award  ;  and 
such  rule  or  order  to  deliver  possession  shall  have  the  effect 
of  a  judgment    in   ejectment  against  every  such  party  or 
person  named  in  it,  and  execution  may  issue,  and  possession 
shall  be  delivered  by  the  sheriff"  as  on  a  judgment  in  ejecc- 
nient  {x).     As  we  have  seen  (y),  where  any  cause  or  matter, 

Cress.  624  ;  Ford  v.  Jones,  3  Earn.  [q)   TolUt  v.  Saunders,  9  Price, 

&  Adol.  248;  European,  <t'C.,  Ship-  612. 

jnn(i  Company  v.  Crosskey,  8   C.  (r)  2  Wms.  Saniid.  62  a,  n.  (5). 

B.,  N.  vS.  397.     See,  however,  Re  (s)  Ej'  p)arte  Lhujard,    1  Atk. 

Hopper,  Law  Rep.,  2  Q.  B.  367  ;  241. 

8  Best  &  Smith,  100.  (0  Ante,  p.  564. 

(«)  Be  Jccmiesoii,  4  Adol.  k  Ell.  (u)  Marquis  of  Orviond  v.  Kyn- 

945.  ncrslei/,  2  Sim.  &  Stii.  15  ;    Wood 

(o)  Re  Salkeld,  12  Ad.  &  Ell.  v.  Taunton,  11  Beav.  449  ;    Hall 

767  ;  Re  Hawley,    2   De    Gex   &  v.  Hardy,  3  P.  Wms.  190. 

Smale,  3.3.  [x)  Stat.  17  &  18  Yict.  c.  125, 

(p)  Hall    v.    Lawrence,    4    T.  s.  16. 

r.ep.  589.  (i/)  Ante,  p.  569. 
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or  any  question  in  any  cause  or  matter,  is  referred  to  a 
referee  under  the  Rules  of  the  Supreme  Court,  1883  (?),  the 
referee  now  has  the  same  power  to  direct  that  judgment  be 
entered  for  any  or  either  party  as  a  judge  of  the  High 
Court ;  but  the  referee  is  not  authorized  to  enforce  any 
order  by  attachment  or  otherwise. 

The  award  of  arbitrators  or  of  an  umpire,  though  indented  Award  under 

and  under  hand  and  seal,  is  not  a  deed  unless  delivered  as  •'*'^^Y^^t  a 

'  deed, 

such  («),     It  is  now  subject  to  stamp-duty  stamp  according 

to  the  table  in  the  note  (6). 


{-)  See  Order  XXXVI.  rules  7, 
48-51. 


(«)  Brown 
584. 


V.   Vawsi't;   4  East, 


(b)  Stat.   3.3   &  34  Vict.   c.   97.      Where  the  amount  or 

value  of  the  matter  m  dispute  does  not  exceed  £5 

Exceeds  £5  and  does  not  exceed  £10  


10 

20 

30 

40 

50 

100 

200 

.'iOO 

750 


20 

30 

40 

50 

100 

200 

500 

750 

1,000 


£ 

*■. 

d. 

0 

0 

3 

0 

0 

6 

0 

1 

0 

0 

1 

6 

0 

2 

0 

0 

2 

tj 

0 

5 

0 

0 

10 

0 

0 

15 

0 

1 

0 

0 

1 

5 

0 

And  where  it  exceeds  £1,000,  and  iu  any  other  case  not  above 
provided  for 


1  15     0 


p  p  2 
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APPENDIX    (C). 

(Refunedto,  ante,  pp.  303,  306,  309.) 


Form  of  Letters  Patent  given  in  the  First  Schedule  to   the 
Patents,  Designs  and  Trade  Maries  Act,  1883  (a). 

VICTORIA  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  to 
all  to  whom  these  presents  shall  come  greeting 

Whereas  John  Smith  of  29  Perrij  Street  Birmingham  in 
the  county  of  Warnich  Engineer  hath  by  his  solemn  declara- 
tion represented  unto  us  that  he  is  in  possession  of  an 
invention  for  "  Improvements  in  Sewing  Machines  "  that  he 
is  the  true  and  first  inventor  thereof  and  that  the  same  is 
not  in  use  by  any  other  person  to  the  best  of  his  knowledge 
and  belief  (6) 

And  whereas  the  said  inventor  hath  humbly  prayed 
that  We  would  be  gi'aciously  pleased  to  gi-ant  unto  him 
hereinafter  together  with  his  executors  administrators  and 
assigns  or  any  of  them  referred  to  as  the  said  patentee  our 
royal  letters  patent  for  the  sole  use  and  advantage  of  his 
said  invention 

And  whereas  the  said  inventor  hath  by  and  in  his  com- 
plete specification  particularly  described  the  nature  of  his 
invention  (c) 

And  whereas  We  being  willing  to  encourage  all  inven- 
tions which  may  be  for  the  public  good  are  graciously 
pleased  to  condescend  to  his  request 

Know  ye  therefore  that  We  of  our  especial  grace  certain 
knowledge  and  mere  motion  do  by  these  presents  for  us 
our  heirs   and   successors  give  and   grant   unto   the   said 

{a)  Stat.  46  &  47  Vict.  c.  57.  (';)  See  ante,  pp.  803—307. 

{b)  See  ante,  pp.  298,  300. 
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l)atcntec  owy  especial  licence  full  power  sole  privilege  and 
authority  that  the  said  patentee  by  himself  his  agents  or 
licensee  and  no  others  may  at  all  times  hereafter  during 
the  terms  of  years  herein  mentioned  make  use  exercise  and 
vend  the  said  invention  within  our  United  Kingdom  of 
Great  Britain  and  Ireland  and  Isle  of  Man  (d)  in  such 
manner  as  to  him  or  them  may  seem  meet  and  that  the 
said  patentee  shall  have  and  enjoy  the  whole  profit  and 
advantage  from  time  to  time  accruing  by  reason  of  the  said 
invention  during  the  term  of  fourteen  years  from  the  date 
hereunder  written  of  these  presents  (e) 

And  to  the  end  that  the  said  patentee  may  have  and 
enjoy  the  sole  use  and  exercise  and  the  full  benefit  of  the 
said  invention  We  do  by  these  presents  for  us  our  heirs 
and  successors  strictly  command  all  our  subjects  whatso- 
ever within  our  United  Kingdom  of  Great  Britain  and 
Ireland  and  the  Isle  of  ^Man  that  they  do  not  at  any  time 
during  the  continuance  of  the  said  term  of  fourteen  years 
either  directly  or  indirectly  make  use  of  or  put  in  practice 
the  said  invention  or  any  part  of  the  same  nor  in  any  wise 
imitate  the  same  nor  make  or  cause  to  be  made  any  addi- 
tion thereto  or  subtraction  therefrom  whereby  to  pretend 
themselves  the  inventors  thereof  without  the  consent  licence 
or  agreement  of  the  said  patentee  in  writing  under  his 
hand  and  seal  (/)  on  pain  of  incurring  such  penalties  as 
may  be  justly  inflicted  on  such  offenders  for  their  contempt 
of  this  our  Royal  command  and  of  being  answerable  to  the 
patentee  according  to  law  for  his  damages  thereby  occasioned 

Provided  that  these  our  letters  patent  are  on  this 
condition  that  if  at  any  time  during  the  said  term  it  be 
made  to  appear  to  us  our  heirs  or  successors  or  any  six  or 
more  of  our  Privy  Council  that  this  our  grant  is  contrary 
to  law  or  prejudicial  or  inconvenient  to  our  subjects  in 
general  or  that  the  said  invention  is  not  a  new  invention 
as  to  the  public  use  and  exercise  thereof  within  our  United 
Kingdom  of  Great  Britain  and  Ireland  and  Isle  of  Man  or 


(d)  See  ante,  p.  310.  (/)  See  ante,  p.  311. 

(e)  See  ante,  pp.  295—297. 
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that  the  said  patentee  is  not  the  first  and  true  inventor 
thereof  within  this  realm  as  aforesaid  these  our  letters 
patent  shall  forthw-ith  determine  and  be  void  to  all  intents 
and  purposes  notwithstanding  anything  hereinbefore  con- 
tained 

Provided  also  that  if  the  said  patentee  shall  not  pay 
all  fees  by  law  required  to  be  paid  in  respect  of  the  grant 
of  these  letters  patent  or  in  respect  of  any  matter  relating 
thereto  at  the  time  or  times  and  in  manner  for  the  time 
being  by  law  provided  {g)  and  also  if  the  said  patentee 
shall  not  supply  or  cause  to  be  supplied  for  our  service  all 
sucli  articles  of  the  said  invention  as  may  be  required  by 
the  officers  or  commissioners  administering  any  department 
of  our  service  in  such  manner  at  such  times  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
in  manner  for  the  time  lieing  by  law  provided  (A)  then  and 
in  any  of  the  said  cases  these  our  letters  patent  and  all 
privileges  and  advantages  whatever  hereby  granted  shall 
determine  and  become  void  notwithstanding  anything 
hereinbefore  contained 

Provided  also  that  nothing  herein  contained  shall  pre- 
vent the  granting  of  licences  in  such  manner  and  for  such 
considerations  as  they  may  by  law  be  granted  (i) 

And  lastly  We  do  by  these  presents  for  us  our  heirs 
and  successors  grant  unto  the  said  patentee  that  these  our 
letters  patent  shall  be  constinied  in  the  most  beneficial 
sense  for  the  advantage  of  the  said  patentee 

In  witness  whereof  We  have  caused  these  our  letters  to 

be  made  patent  this day  of one  thousand  eight 

hundred  and  and  to  be  sealed  as  of  the day  of 

one  thousand  eight  hundred  and [k) 

(L.S.) 

{(j)  See  ante,  p.  297.  {{)  See  ante,  p.  309. 

Kit)  See  ante,  pp.  302,  303.  {k)  See  ante,  p.  306. 
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APPENDIX    (D). 

(IJefen-ed  to,  ante,  pp.  343,  368,  381,  478,  497,  504.)  ■   . 
♦ 

Marriage  Settlement  of  Stock  and  of  a  Share  of  a  Testator^s 
liesidiLary  Estate  upon  the  usual  Trusts. 

THIS  INDENTURE  made  the  28tli  day  of  October  Date;  parties. 
1883  Between  A.  B.  [intended  hnshand]  of  [description] 
of  the  first  part  C.  D.  [intended  ivife]  of  [description]  of 
the  second  part  and  E.  F.  of  [description]  and  G.  H.  of 
[descriptio7i]  who  are  in  these  presents  referred  to  as  "the 
trustees  "  of  the  third  part 

Whereas  a  marriage  is  intended  to  be  solemnized  Recitals, 
between  the  said  A.  B.  and  C.  D.  And  wherp^as  in  pur- 
suance of  an  agreement  in  that  behalf  entered  into  upon 
the  treaty  for  the  said  intended  marriage  the  said  A.  B. 
has  transferred  the  sums  of  stock  described  in  the  schedule 
hereto  into  the  names  of  the  trustees  to  the  intent  that  the 
trustees  shall  stand  possessed  thereof  Upon  trust  for  the 
said  A.  B.  xmtil  the  said  intended  marriage  and  after  the 
solemnization  thei-eof  upon  the  trusts  hereinafter  declared 
and  subject  to  the  provisions  hereinafter  contained  con- 
cerning the  same  And  whereas  L.  D.  late  of  [desci'iption] 
by  his  last  will  dated  the  23rd  day  of  January  1880  after 
bequeathing  divers  specific  and  pecuniary  legacies  and 
annuities  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  unto  and  to  the  use  of  J.  K.  and 
L.  M.  their  heirs  executors  administrators  and  assigns 
upon  trust  for  sale  and  conversion  into  money  and  for 
payment  thereout  of  his  funeral  and  testamentary  expenses* 
and  debts  and  the  legacies  and  annuities  bequeathed  by 
his  will  and  the  legacy  duty  thereon  and  declared  that 
subject  thereto  his  residuai-y  estate  should  be  in  trust  for 
his  daughters  E,  D.  F.  D.  and  the  said  C.  D.  to  be  equally 
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(livi(k'(l  lii'twt'oii  tlicia  and  a])i)()iiitc'(l  the  said  J.  K.  and 
],.  M.  c'xcciitoi-s  (if  bis  said  will  Am)  wdereas  the  said 
I..  I),  died  on  tlic  1st  day  of  December  1883  and  bis  said 
Avill  was  ]n-oved  on  the  Gtb  day  of  March  1884  in  the 
jirincipal  registry  of  the  Probate  Division  of  the  Higb  Court 
of  Justice  by  both  the  said  executors  (a)  And  v/hereas 
upon  tlie  treaty  for  the  said  intended  marriage  it  was 
agreed  that  the  said  C.  D.  should  assign  the  said  share  of 
the  residuary  estate  of  the  said  L.  D.  to  which  she  is 
entitled  under  bis  said  will  to  the  trustees  upon  the  trusts 
hereinafter  declared  and  subject  to  the  provisions  herein- 
after contained  concerning  the  same  and  that  she  should 
enter  into  the  agreement  liercinafter  contained  for  the 
settlement  of  other  property  to_  whicb  she  may  now  he 
or  may  hereafter  during  her  intended  coverture  bccyme 
entitled  (6) 
Ist  testatum  :  Now  THIS  INDENTURE  WITNESSETH  that  iu  pursuancc  of 
of  share'  of  ^^^  ^^^^^  agreement  in  this  behalf  and  in  consideration  of 
residuary  the  said  intended  marriage  (c)  the  said  C.  D.  doth  hereby 
assign  as  settlor  {d)  unto  the  trustees  {<-)  All  that  the 
share  and  interest  of  the  said  C.  D.  under  the  said  will  of 
the  said  L.  D.  in  any  real  or  personal  estate  whicb  now  is 
or  may  at  any  time  become  subject  to  the  trusts  of  the  said 
will 
nabendum.  To    HAVE    AND   TO   HOLD  the   same    premises   unto   the 

trustees  upon  trust  for  the  said  C.  D.  until  the  said  in- 
tended marriage  and  after  the  solemnization  thereof  upon 
the  trusts  hereinafter  declared  and  subject  to  the  pro- 
visions hereinafter  contained  concerning  the  same 

2iid testatum:      And    THIS    INDENTURE   ALSO    WITNESSETH   that  iu  further 

Declaiatiou  of  ^  . , 

trusts.  pursuance  ot  the  agreement  entered  into  upon   treaty,  for 

the    said     intended    marriage    and    for    the    consideration 

aforesaid  it  is  hereby  agreed  and   declared  that  after   the 

solemnization  of  the  said  intended  marriage  the  trustees  (/) 

To  permit        shall    either   permit  the    sums    of   stock  described  in  the 


(«)  See  ante,  pp.  428—430.  ins;  Statutes,  74,  86. 

{b)  See  ante,  jjp.  380—382.  (t)   See  ante,  pp.  393,  394. 

(c)  See  ante,  p.  383.  (/)  See  AVilHams-s  Couveyanc- 

(r/)  See  Wilhams'a  Conveyanc-  ing  Statutes,  194—198. 
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scliedule  hereto  or  any  of  them  or  any  ])art  or  i)arts  thereof  pie.sent  in- 

,  .  vestments  to 

resjiectively  to  remain  in  then-  present  state  oi  nivcstmcnt  j.gjj^^^i^^  oj-^o 

vr  shall  at  any  time  or  times  with  the  consent  of  the  said  convert  them 
i     -r>  ■,  ^     -r      ■,      .  ,...,.  1^1  •         nito  money. 

A.  B.  and  C.  D.  durnig  then-  jomt  lives  and  of  the  survivor 

•during  his  or  her  life  and  after  the  death  of  such  survivor 
at  the  discretion  of  the  trustees  (//)  sell  or  convert  into 
money  the  said  sums  of  stock  or  any  of  them  or  any  part 
or  parts  thereof  respectively 

And  shall  with  such  consent  or  at  such  discretion  as  For  invest- 
iiforesaid  invest  any  money  which  shall  be  so  produced  ^^^'^  * 
and  any  money  which  shall  be  received  by  the  trustees  in 
respect  of  the  said  shai-e  of  the  residuary  estate  of  the  said 
Ij.  D.  hereinbefore  assigned  and  any  other  money  which 
may  be  or  become  subject  to  the  trusts  of  these  presents 
and  which  ought  to  be  invested  in  the  names  or  under  the 
legal  control  of  the  trustees  in  any  of  the  parliamentary 
stocks  or  public  funds  or  in  government  securities  of  the 
United  Kingdom  or  India  or  upon  freehold  copyhold  lease- 
hold or  chattel  real  securities  in  Great  Britain  but  not  in 
Ireland  (such  leasehold  or  chattel  real  securities  to  be  upon 
hereditaments  to  be  held  for  a  term  of  which  not  less  than 
fifty  years  shall  be  unexpired  at  the  date  of  investment)  or 
in  the  capital  stock  of  the  Bank  of  England  or  stock  of  the 
Metropolitan  Board  of  Works  or  in  or  upon  the  debentures 
or  debentvire  stock  or  preference  or  guaranteed  stock  or 
shares  of  any  railway  canal  water  or  dock  company  in  Great 
Britain  which  shall  have  paid  a  dividend  on  its  ordinary 
capital  stock  for  each  of  the  three  years  last  preceding  the 
investment  thereon  or  in  or  on  the  stocks  shares  or  securities 
of  any  undertaking  in  Great  Britain  or  India  the  dividend 
or  interest  on  which  is  guaranteed  by  the  government  of 
Great  Britain  or  India  or  in  any  annuity  whether  now 
existing  or  hereafter  to  be  created  the  payment  of  which  is 
charged  on  the  revenues  of  India  or  in  the  funds  bonds  or 
other  securities  of  any  British  colonial  government  but  not 
in  any  other  mode  of  investment  [h) 

(f/)  See  Williams's  Convej'anc-       "Williams's     Conveyancing     Sta- 
ing  Statutes,  194— 198.  tutes,    206—209;     Williams    ou 

{h)  See    uiUc,    pp.    364— 307  j       Settlements,  170 — 175. 
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rower  to  vary       AxD   MAY   Avitli    such    consent    or  iit  such    discretion    as- 
invfstiiiuii  s.     .^c^ij.^^y.^jj  j-j.Q,^^  ^|j^-,g  ^o  ^ijj^g  y.^iy  01-  transpose  all  or  any  of 

the  investments  of  the  property  for  the  time  being  subject 
to  the   ti-usts   of  these  presents  for   or  into  any   other  or 
otliers  of  the  description  hereby  authorized  (?') 
To  ii:iy  in-  And  shall  pay  the  inx'ome  of  the  sums  of  stock  described 

Ttdedbv""'     in  the  sehedule  liercto  and  of  the  investments  thereof  to  the 
InisliMiul  to       said  A.  13.  during  his  life   and  after  his  death   to  the  said 
liiiii  for  lil'e       n    t\    j      ■        i        ^■t■    /i\ 
then  to  wile      C.  D.  durmg  her  life  (/) 

lor  life.  And   shall   pay   the   income   of  the  said  share  of  the 

To  ]iay  in-       residuary  estate  of  the  said  L.  D.  hereinbefore  assigned 
settled  bv        '^"^  °^  ^^^^  investments  thereof  to  the  said   C.   D.  during 

wife  to  her       her  life  and  after  her  death  to  the  said  A.  B.  during  his 

for  lil'e  then      ,.-    -., 

to  husband       ^"^^  iO 

for  life.  And  after  the  death  of  the  said  A.  B.  and  C.  D.  shall 

1  rusts  for  the  stand    possessed    of  the    sums    of  stock    described    in  the 

issue  and  ^ 

cliildreuofthe  schedule  hereto  and  the  said  share  of  the  residuary  estate 
marriage.  ^f  the  said  L.  D.  hereinbefore  assigned  and  the  investments 
and  income  thereof  respectively  in  trust  for  all  or  such 
one  or  more  exclusively  of  the  others  or  other  of  the  issue 
(whether  children  or  more  remote)  of  the  said  intended 
marriage  such  remoter  issue  to  be  born  during  the  lives  of 
the  said  A.  B.  and  C.  D.  or  the  life  of  the  survivor  of 
them  or  within  twenty-one  years  after  the  death  of  such 
survivor  (???)  at  such  age  or  time  or  respective  ages  or  times 
if  more  tiian  one  in  such  shares  and  with  such  future  or 
executory  or  other  trusts  for  the  benetit  of  the  said  issue 
or  some  or  one  of  them  and  with  such  provisions  for  their 
respective  advancement  (cither  overreaching  the  interests 
prior  to  this  power  or  not)  or  maintenance  or  education  at 
the  discretion  of  the  trustees  or  trustee  for  the  time  being 
of  these  presents  or  of  any  other  persons  or  person  and 
npon  such  conditions  Avith  such  restrictions  and  in  such 
manner  as  the  said  A.  B.  and  C.  D.  shall   by  any  deed  or 

(i)  See     AVilliams     on     Settle-  Statutes,   418,  419  ;  Wilhanis  on 

ments,  175.  Settlements,    127,    128,    149.     A 

[k]  See  (wtc,  p.  362  ;  ■\Villiaiiis  general  restraint  on  anticixjatioii 

on  Settlements,  149.  i.s  inserted  further  on. 

[1)  See  ante,  jip.  362,  494,  502  {m)  See  rtHifc,  pp.  350,  357—359. 

—504  ;  ^Yilliams's  (.'onveyanejug 
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deeds  or  Avriting  or  writings  sealed  and  delivered  with  or 
without  power  of  revocation  and  new  appointment  jointly 
appoint 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment then  as  the  survivor  of  them  shall  in  like  manner  or 
by  will  or  codicil  appoint  (n) 

And  in  default  of  any  and  subject  to  every  such  appoint- 
ment IN  TRUST  for  all  the  children  or  the  only  child 
of  the  said  intended  marriage  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters 
or  a  daughter  shall  attain  that  age  or  marry  under  that 
age  and  if  more  than  one  in  equal  shares  (o) 

Provided  alavays  that  no  child  who  or  whose  issue  shall  Hotchpot 
take  any  part  of  the  said  trust  premises  under  any  appoint- 
ment in  pursuance  of  either  of  the  powers  lastly  herein- 
before contained  shall  in  default  of  appointment  to  the 
contrary  have  or  be  entitled  to  any  share  of  the  un- 
a])pointed  part  of  the  said  trust  premises  without  bringing 
the  share  or  shares  appointed  to  him  or  her  or  to  his  or  her 
issue  into  hotchpot  and  accounting  for  the  same  accord- 
ingly (^>) 

Provided  always  and  it  is  hereby  agreed  and  de-  Advancement 
glared  that  it  shall  be  lawful  for  the  trustees  after  the  clause, 
death  of  the  said  A.  B.  and  C  D.  or  in  their  his  or 
her  lifetime  with  their  his  or  her  consent  in  writing  to 
raise  any  part  or  parts  not  exceeding  altogether  one-half 
of  the  then  expectant  or  presumptive  or  vested  share  of 
any  child  of  the  said  intended  marriage  under  the  trusts 
hereinbefore  declared  and  to  pay  or  apply  the  same  for 
his  or  her  advancement  or  benefit  as  the  trustees  shall 
think  fit  {q) 

And  it  is  hereby  agreed  and  declared  that  if  there  Trusts  in 

shall  be  no  child  of  the  said  intended  marriao-e  who  beins;  '^''-If""  "' 

5"  °  cliudren. 

a  son  shall  attain  the  age  of  twenty-one  or  being  a  daughter 

(?i)    See   ante,    pp.    352—362  ;  on  Settlements,  164—166. 

WilUanis  ou   Settlements,    150 —  {q)  See     Williams     on    Settle- 

160.  meats,  166.     As  to  mainteiiance, 

(o)  See   ante,    360—362  ;   Wil-  see  ante,  pp.  360—363  ;  Williams's 

lianis  on  Settlements,  160 — 164.  Conveyancing  Statutes,  210 — 214. 

{p)  See  ante,  p.  354  ;  Williams 
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sliiill  attain  that  age  or  maviy  under  that  age  then  (subject 

and  -without  prejudice  to  the  trusts  hereinbefore  dechired) 

the  trustees  shall  stand  possessed  of  the  said  trust  premises 

and  tlio  income  thereof  or  so  nuich  tliercof  respectively  as 

shall  not  have  become  vested  or  have  been  applied  under 

any  of  the   trusts    or    powers  herein  contained   upon    the 

trusts  following  (that  is  to  say) 

As  to  fiuul  As  TO  the  sums  of  stock  described  ni  the  schedule  hereto 

scttloil  liy        .,,j  J  ^\^^,  investments  and  income  thereof  or  so  much  thereof 

Jiusband.  ,,,,11  i  ,  t 

respectively  as  shall  not  have  become  vested  or  have  been 

applied  under  any  of  the  trusts  or  powers  herein  contained 
after  the  death  of  the  said  C  I),  and  such  default  or 
failure  of  children  as  aforesaid  which  shall  last  happen 
in  trust  for  the  said  A.  B.  his  executors  administrators  and 
assigns  (r) 
As  to  fimd  And  as  to  the  said  share  of  the  residuary  estate  of  the 

settled  by  g^^jj^j  j^  j)_  hereinbefore  assigned  and  the  investments  and 
income  thereof  or  so  much  thereof  respectively  as  shall  not 
have  become  vested  or  have  been  applied  under,  any  of  the 
trust  and  powers  herein  contained  after  the  death  of  the 
said  A.  B.  and  such  default  or  failure  of  children  as  afore- 
said which  shall  last  happen  In  trust  for  such  person  or 
persons  and  for  such  purposes  as  the  said  C.  D.  shall 
during  coverture  by  will  or  codicil  or  when  not  ruider 
coverture  by  deed  with  or  without  power  of  revocation  and 
new  appointment  or  by  will  or  codicil  appoint  (s) 

And  in  default  of  any  and  subject  to  every  such 
appointment  Upon  the  trusts  following  (that  is  to  say) 
If  the  said  C.  D.  shall  survive  the  said  A.  B.  then  in  trust 
for  the  said  C.  D.  absolutely  (t)  But  if  the  said  A.  B. 
shall  survive  the  said  C.  D.  then  in  trust  for  such  person 
or  persons  as  under  the  statutes  for  the  distribution  of  the 
effects  of  intestates  (n)  would  have  become  entitled  thereto 
at  the  decease  of  the  said  C.  D.  had  she  died  possessed 
thereof  intestate  and  without  having  been  married  such 
persons  if  more  than  one  to  take  as  tenants  in  common  in 

(r)   See    Williams     on    Settle-  {I)   See  a7Uc,  p.  347. 

ments,  168  ;  ante,  jjp.  347,  348.  (u)  See  ante,  p.  467. 

(s)  See  ante,  jjp.  350—352,  497. 
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the  shares  in  wliich  tlicy  would  have  taken  under  the  same 
statutes  (.r). 

A\D  IT  IS  HEREBY  AGREED  {ij)  that  if  thc  Said  CJ.  D.  now  is  Agreement  to 
or  if  during  the  said  intended  coverture  she  shall  at  one  Q^j^g^  qj. 
and  the  same  time  and  from  one  and  the  same  source  after-ac([uired 
become  seised  or  possessed  of  or  entitled  to  or  em-  Tb^yn^fie 
powered  absolutely  to  dispose  (otherwise  than  by  will)  vaUie  of 
of  any  real  and  personal  property  exceeding  the  value  of  ~ 
200^.  (except  jewels  trinkets  ornaments  furniture  plate 
i:)ictures  prints  and  books  and  other  articles  of  the  like 
nature)  for  any  estate  or  interest  whatever  other  than  an 
estate  or  interest  for  the  life  or  determinable  with  the  life 
of  the  said  C.  D.  then  and  in  every  such  case  the  said  C.  D. 
and  all  other  necessary  jjarties  (if  any)  will  at  the  cost  of 
the  said  trust  estate  as  soon  as  circumstances  will  admit 
and  to  the  satisfaction  of  the  trustees  or  trustee  for  the 
time  being  of  these  presents  convey  assign  and  assure  the 
said  real  or  personal  property  to  or  otherwise  cause  the 
same  to  be  vested  in  the  said  trustees  or  trustee  Upon 
trust  that  they  or  he  shall  with  all  convenient  speed  and  in 
such  manner  as  they  or  he  shall  think  fit  (but  as  to  re- 
versionary property  not  until  it  shall  fall  into  possession 
unless  it  shall  appear  to  the  said  trustees  or  trustee  that 
the  capital  of  the  trust  estate  will  be  probably  injured  by 
deferring  the  sale)  sell  or  call  in  and  convert  into  money 
such  part  or  parts  of  the  said  property  as  shall  not  consist 
of  money  or  of  stocks  funds  shares  or  securities  herein- 
before authorized  as  an  investment  And  shall  stand 
possessed  of  any  money  which  shall  arise  from  any  such 
sale  calling  in  and  conversion  and  of  such  part  or  parts  of 
the  said  property  as  shall  consist  of  money  or  of  such 
stocks  funds  shares  or  securities  as  aforesaid  and  of  the 
income  thereof  respectively  upon  the  trusts  hereinbefore 
declared  and  subject  to  the  provisions  hereinbefore  con- 
tained concerning  the  said  share  of  the  residuary  estate  of 


(a;)   See    "Williams    on    Settle-  (?/)    See    ank',    pp.    152,    l.o.3  ; 

ments,  144,   145,  168,  169  ;  ante,  Williams's     Conveyancing     Sta- 

pp.    467—468;    Williams's   Con-  tutes,  234— 238,  418,  419,  447. 
vevancing  Statutes,  456 — 460. 
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tlic  said   L.  D.  licreiiibcfore  assigned   and   tlie  investments 
and  income  thereof  respectively  (z). 

Restraint  oil  riiOVIUED     ALWAYS     AND       IT       IS       HEREBY      AGREED       AND 

aiitidi^atioii.     DECLARED  that  the  said  C.  D.  shall  have  no  power  during 

her  said  intended  or  any  future   coverture   to  dispose  by 

way  of  anticipation  of  any  interest  whatever  to  which  she 

may  be  or  become   entitled  in  any  property  by  virtue  of 

these  presents  (a) 

Power  to  ill-        Provided     always    and     it     is     hereby    agreed    and 

money  hi*'"'^  DECLARED  that  it  shall  be  lawful  for  the  trustees  (b)  at  the 

purcliase  of      request  in  writing  of  the  said  A.  B.  and  L\  D.  during  their 

lieldonUust   Joii^t  lives  and  of  tlie  survivor  of  them  during  his  or  her 

lor  sale,  ]ife  to  convert  into   money  any  property  or    investments 

Avhich  shall  for  the  time  being  be  subject  to  the  trusts  of 

these  presents  and  to  invest  the  money  which  shall  be  so 

produced  or  to  invest  any  other  money  which  shall  for  the 

time  being  be  subject  to  the  trusts  of  these  presents  and 

which    ought    to    be    invested    in    the    purchase    of    any 

messuages  lands  tenements  or  hereditaments  (c)  situate  or 

arising  (d)  in  England  or  Wales  and  held  for  an  estate  of 

inheritance  of  freehold  copyhold  or  customary  tenure  or  for 

any  term  of  years  whereof  not  less  than  fifty  j'ears  shall  bo 

unexpired  at  the  time  of  purchase 

And  it  is  hereby  agreed  and  declared  that  any 
hereditaments  which  shall  be  so  purchased  shall  be  con- 
veyed to  the  trustees  or  trustee  for  the  time  being  of  these 
presents  for  all  the  estate  or  interest  which  shall  have  been 
purchased  therein  Upon  trust  for  sale  (e)  at  the  request 
in  writing  of  the  said  A.  B.  and  C.  D.  during  their  joint 
lives  and  of  the  survivor  of  them  during  his  or  her  life  and 
after  the  death  of  such  survivor  at  the  discretion  of  the 


{z)  Seecmie,  i^p.  380—382,  384,  ed. ;  5,  6,  12—15,  14th  ed.  ;  6,  17 

£03.  —19   15th  ed.  ;  6,    16—18,   Kith 

(a)  See  aiitc,  pp.  494 — 496,  .'iOS,  ed.  ;    Williani.s's      Conveyancing 

604  ;  Williams'sConveyancinf^Sta-  Statutes,  170. 

tute.s  383,  418,  419,  447  ;  Williams  (d)  The  word  "arising"  is  used 

on  Settlements,  ]33 — 143,  149.  as   being  ainiropiiate  to  incoriio- 

{b)  See  Williams's  Couveyanc-  real  hereditniiients. 

ing  Statutes.  194—198.  {c)  See  Williams's   Conveyanc- 

(c)  See  Piiueiples   of  the  Law  ing  Statutes,  185—189. 
of  Heal  Property,  5,  12—14,  13th 
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said  trustees  or  trustee  and  to  stand  possessed  of  the  money 
to  arise  from  any  such  sale  upon  the  same  trusts  and  sub- 
ject to  the  same  provisions  as  the  money  laid  out  in  the 
purchase  of  the  same  hereditaments  would  have  been  subject 
to  if  the  same  money  had  not  been  so  laid  out 

And  it  is  hereby  agreed  and  declared  that  any  here- 
■ditaments  Avhicli  shall  be  purchased  under  this  present 
power  shall  be  considered  as  money  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
purchase  of  the  same  hereditaments  would  have  been 
•subject  to  if  the  same  money  had  not  been  so  laid  out  (/) 

And    that    until  any  hereditaments  Avhich    shall  be   so  Application  of 

purchased  shall  have  been  sold  the  rents  and  profits  of  all  ^,?^  **".. 

^  '■  profits  01  puf- 

or  any  part  of  the  same  hereditaments  which  shall  for  the  chased  land, 
time  being  remain  unsold  shall  be  paid  and  applied  as  if 
such  rents  and  profits  were  income  arising  from  invest- 
ments duly  made  otherwise  than  in  the  piu'chase  of  here- 
ditaments in  pursuance  of  the  trusts  declared  by  these 
presents  of  the  money  which  shall  have  been  laid  out  in 
the  purchase  of  the  same  hereditaments 

Provided  always  and  it  is  hereby  agreed  and  declared  Power  to  lease 

that  it  shall  be  lawful   for  the   trustees  or  trustee  for  the  pur^'li-'i^ed 

lands, 
time  being  of  these  presents  upon  such  request  or  at  such 

discretion  as  aforesaid  to  demise  any  hereditaments  which 
shall  have  been  so  ^ii^ii'chased  as  aforesaid  or  any  part  or 
parts  thereof  at  rack  rent  for  any  term  of  years  not  exceed- 
ing twenty-one  years  to  take  effect  in  possession  or  within 
six  calendar  months  from  the  making  of  the  demise 

Provided  always  and  it  is  hereby  agreed  and  declared  Power  to 

that  if  in  the  execution  of  any  of  the  trusts  or  powers  of  '"^Ppoytion 

•^  ^  blended  trust 

these  presents  it  shall  become  necessary  to  divide  or  appor-  fundi. 

tion  between  or  among  two  or  more  persons  the  several 

funds  the  trusts  whereof  arc  hereinbefore  declared  and  all 

or  any  of  the  trust  money  stocks  funds  shares  or  securities 

of   which   the   said  trust  funds  shall  then  consist  shall  be 

so  blended  together  that  it  shall  be  doubtful  which  part  or 

parts  thereof  shall  have  been  produced  by  or  substituted 

for   each    original    fund    or  any   part   thereof  respectively 

(/)  See  ante,  pp.  367—369. 


592 


APPENDIX. 


it  sliull  1)0  lawful  for  the  trustees  to  divide  or  apportion 
the  said  trust  niouey  stocks  shares  funds  and  securities 
between  or  among  the  several  persons  entitled  thereto  in 
such  manner  as  the  trustees  shall  deem  just  and  reasonable 
according  to  the  respective  rights  and  interests  of  such  per- 
sons And  such  division  or  apportionment  shall  be  as  bind- 
ing and  conclusive  upon  all  persons  then  or  thereafter  to  be 
interested  in  the  premises  as  if  the  same  had  been  duly 
made  by  a  Court  of  competent  jurisdiction  (r/) 
IVrsoiis  to  And  it  is  hereby  agreed  axd  declared  that  the  said  A.  B. 

appoint  new  ,  ^   j.  jm-j^o-  their  joint  lives  and  the  survivor  during 

trustees  *''iA^.i.  V, .      .  *-,  o 

his  or  her  life  shall  be  the   proper  persons  and  person  to 
appoint  new  trustees  or  a  new  trustee  of  these  presents  (h) 
Special  power       AxD  THAT  (in  addition  to  the  powers  and  indemnity  and 
to  trustees.       ^.j^.^^^  ^^  reimbrn'sement  by  law  given  to  trustees  (i)  )  the 
trustees  shall  be   at  liberty  to  dispense  wholly  or  partially 
with  the  investigation  or  production  of  the  lessor's  title  on 
lending  money  on  leasehold  securities  or  otherwise  to  lend 
on  any  security  or  to  purchase  any  hereditaments  with  less 
than  a  marketable  title  and  shall  not  be  answerable   for 
any  loss  thereby  occasioned  (I) 
Attestation  Ix   WITNESS  wliereof  the  said  parties  to  these  presents 

clause.  1^,^^^^  hereunto  set  their  hands  and  seals  the  day  and  year 

first  above  written 

The  SCHEDULE  above  referred  to. 
£2000  Consolidated  £3  pe7'  cent  Bunk  Annuities 
£350  Capital  Stock  of  the  Bank  of  England 
£2460  Bebenture  StocJc  of  the  London  and  North-Western 

Railwaij  Company 
£500  South  Australian  Inscribed  Stock 

Note. — Notice  of  the  assignment  to  the  trustees  of  the 
share  of  L.  D.'s  residuary  estate  must  be  given  to  his 
executors  (/). 

ig)  As  to  trustees'  receipts  and  Williams's     Conveyancing     Sta- 

powers  to   compromise,    &c.,  see  tutes,  176 — 179. 

ante,    pp.    369 — 370  ;   Williams's  {i)    See  ante,  pp.  376 — 3/9. 

Couvej'ancing      Statutes,     189 —  {k)  See  "Williams's  Conveyanc- 

194.  iiig  Statutes,  15,  16. 

(/(,)  See    ante,    pp.    370—372;  {1}  Se^  ante,  ix  5 i2. 
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(Referred  to,  ante,  p.  510.) 


In  the  last  edition  of  this  work  {a),  the  following  statement 
•was  made  with  respect  to  the  effect  of  the  Married  Women's 
Property  Act,  1882  : — "  It  is  thonght  that  a  husband 
(whatever  be  the  date  of  his  marriage)  is  no  longer  liable  to 
be  sued  jointly  with  his  wife  in  respect  of  any  tort  com- 
mitted by  her  during  the  marriage."  In  the  case  of  Seroka 
V.  Kattenhurg  (17  Q.  B.  D,  177),  however,  a  Divisional 
Court  (Mathew  and  A.  L.  Smith,  JJ.)  decided  that  a  hus- 
band was  liable  to  be  sued  jointly  with  his  wife  in  respect  of 
a  tort  committed  by  her  during  her  coverture  since  the 
commencement  of  this  Act.  The  action  was  brought  against 
the  husband  and  wife  for  the  wife's  libel  and  slander.  The 
judgment  is  as  follows  : — 

Mathew,  J. — I  am  of  opinion  that  the  husband  is  liable  to  be 
joined  as  a  defendant  in  this  action.  It  is  agreed  that  before  the 
passing  of  the  Married  Women's  Property  Act  of  1882,  a  husband 
must  have  been  joined  as  defendant  in  an  action  brought  against  the 
wife  for  a  tort  committed  by  her  ;  but  it  is  said  that  that  Act  altered 
the  law  in  this  respect.  Now,  if  this  construction  is  right,  the  statute 
in  question  is  an  Act  for  the  relief  of  husbands,  and  not  an  Act 
affecting  the  property  of  married  women.  Why  is  this  effect 
attributed  to  it  ?  It  is  said  that  since  the  passing  of  the  Act  what- 
ever the  wife  earns  is  her  own  property,  and  is  made  a  fund  for  the 
discharge  of  her  liabilities,  whether  in  tort  or  contract  ;  and  that 
therefore  it  is  only  fair  that  the  husband  should  be  discharged  from 
his  liability  for  the  torts  of  his  wife.  But  if  we  look  at  the  terms  of 
the  Act  it  appears  impossible  to  put  such  a  construction  upon  it  ; 
sub-s.  2  of  s.  1  (b')  is  an  enabling  clause,  and  appears  to  give  the 
option  of  suing  the  wife  where  she  has  separate  property,  and  there  is 
a  chance  of  the  plaintiff  being  able  to  enforce  a  j  udgment  against 
her  ;  while  in  cases  where  there  would  be  no  chance  of  enforcing 

(a)  P.  605,  12th  ed.  (5)  Ante,  p.  506. 

W.P.P.  Q   Q 
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judgment  against  the  wife,  the  hushancl  is  left  subject  to  his  old 
common  law  liabilities.  The  words  of  the  section  are  "  need  not  be 
joined,"  but  they  do  not  discharge  the  husband  from  his  old  liability  ; 
they  are  intended  to  give  to  a  plaintiff  the  option  of  suing  husband 
and  wife  together  or  suing  the  wife  alone  ;  judgment  maybe  entered 
against  the  wife  and  execution  entered  against  her  separate  property, 
if  she  has  any  ;  but  where  she  has  none,  the  plaintiff  is  entitled  to 
add  the  husband  as  a  co-defendant. 

A.  L.  Smith,  J. — I  am  of  the  same  opinion.  The  Act  of  1882  is 
primarily  an  Act  consolidating  and  amending  the  law  relating  to 
property  of  married  women.  It  contains  two  very  remarkable 
sections,  the  14th  and  15th  (<?),  in  relief  of  the  husband,  but  it  has  no 
section  relieving  him  from  liability  for  wrongs  done  by  his  wife  after 
her  marriage.  This  clearly  shows  that  it  is  an  Act  in  favour  of  the 
wife,  and  does  not  affect  the  liability  of  the  husband  except  in  those 
instances  where  there  is  a  specific  limitation  in  his  favour. 

Now  it  may  be  that  the  ground  taken  in  the  above  judg- 
ment— viz.,  that  the  Act  does  not  expressly  remove  a 
husband's  liability  to  be  sued  jointly  with  his  wife  in 
respect  of  her  torts,  and  therefore  such  liability  remains — 
is  sufficient  to  support  the  decision.  But  it  is  to  be 
regretted  that  the  real  nature  of  a  husband's  liability  in 
respect  of  his  wife's  torts  at  common  law  was  not  more 
clearly  put  forward  in  this  case.  A  tort  committed  by  a 
wife  was  and  is  no  cause  of  action  against  her  husband  ;  but 
it  was  and  is  a  good  cause  of  action  against  the  ivife  (cl). 
But,  in  consequence  of  the  general  common  law  rule  that  a 
married  woman  could  not  sue  or  be  sued  by  herself  alone, 
it  was  necessary,  upon  suing  a  married  woman  for  her  tort, 
to  join  her  husband  as  co-defendant  (e).  If  the  action  were 
successful,  judgment  was  given  against  the  husband  and 
vf lie  jointly.  The  wife  was  personally  liable  upon  such  a 
judgment  just  as  much  as  the  husband  ;  and  before  the 
abolition  of  imprisonment  for  debt,  she  might  have  been 
taken  in  execution  and  imprisoned  to  satisfy  such  a  judg- 
ment, whether  her  husband  were  also  taken  in  execution  or 
not(/).     And  the  wife's  liability  for  her  torts  continued 

(c)  Ante,  pp.  509,  510.  (e)  Bac.  Abr.  tit.  Baron  &  Feme 

{d)  See  Keyworth  v.  Hill,  3  B.  (L)  ;  Head  v.   Briscoe,  5  C.  •&  P 

&  A.    685  ;   Vine  v.  Saunders,  4  484  ;    2  L.   J.,  N.  S.,  C.  P.  101 ; 

Bing.  N.  C.  96  ;  Catterall  v.  Ken-  ante,  p.  491. 

yon,  3  Q.  B.  310;  Capelv.  Poioell,  (/)  Finch  v.  Duddin,  2  Stra. 

17  C.  B.,  N.  S.  743. 
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after  her  husband's  death  or  the  dissohition  of  the  mar- 
riage, when  she  might  be  sued  alone  in  respect  of  them. 
But  the  husband's  liability  for  his  Avife's  torts  was  a  mere 
consequence  of  his  liability  to  be  sued  jointly  with  her. 
If  the  wife  died  or  the  marriage  were  dissolved,  the 
husband  could  no  longer  be  sued  for  his  wife's  tort,  and 
any  action  commenced  during  the  marriage  upon  such  a 
cause  of  action  at  once  abated.  So  that  a  husband  sued 
jointly  with  his  wife  for  her  tort  escaped  all  liability, 
if  his  wife  died  before  judgment  {g).  And  the  like  law 
prevailed  in  the  case  of  a  tort  mffeved  by  a  wife.  It  was  a 
good  cause  of  action  by  the  wife  :  but  at  common  law  her 
husband  must  have  joined  in  suing  in  respect  thereof  during 
the  coverture.  If  he  died,  she  could  sue  alone  for  a  wrong 
done  to  her  dviring  coverture  ;  but  a  joint  action  brought 
for  such  a  wrong  during  the  marriage  abated  on  her  death. 
That  a  wrong  done  to  a  married  woman  is  a  good  cause  of 
action  by  her  was  recognized  by  the  Court  of  Appeal  in 
Weldon  v.  Winslow  (13  Q.  B.  D.  784),  where  it  was  decided 
that  the  Married  Women's  Property  Act,  1882,  enabled  a 
married  woman  to  sue  alone  in  respect  of  a  wrong  done  to 
her  before  the  Act  came  into  operation,  notwithstanding 
that  before  the  Act  husband  and  wife  must  have  sued 
jointly  for  such  a  wrong,  and  the  husband  had  the  right  to 
reduce  into  his  own  possession  any  damages  awarded  in  the 
action.  In  that  case  the  Court  held  that  the  effect  of  the 
Act  was  (in  the  words  of  Boiven,  L.  J.)  "  to  destroy  the 
disability  of  the  wife  for  the  purpose  of  procedure "  {h). 
But,  as  we  have  seen,  the  liability  of  a  husband  for  wTongs 
done  hy  his  wife  was  a  mere  consequence  of  her  incapacity 
to  sue  or  be  sued  alone.  If,  therefore,  the  effect  of  the  Act 
be  to  destroy  this  disability  of  the  wife,  would  it  not  appear 


1237  ;  Ferguson  v.    Clayworth,   6  no  separate  property  ;  Edwards  v. 

Q.   B.   269  ;  Neivton  v.  Boodle,  9  Marhjn,  17  Q.   B.   693  ;  Ivcns  v. 

Q.   B.   948 ;  JSTewton  v.  Boodle,  4  Butler,  7  E.  &  B.  159. 

C.  B.   359  ;  Larkin  v.  Marshall,  (g)  See    Hardres,    161  ;    Baron 

4  Ex.  804  ;  Ex  parte  Butler,  Jay  v.  Berklei/,  1  Lut.  670 ;  Ca2)el  v. 

V.  Amphlctt,  1  H.  &  C.  637.    The  Poivell,  17  C.  B.,  N.  S.  743 ;  ante, 

Court  would  exercise  its  discretion  491. 

in  discharging  the  wife,  if  she  had  (h)  13  Q.  B.  D.  788. 
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to  follow  that  a  husband  should  no  longer  be  liable  to  be 
sued  for  his  wife's  torts,  which  give  rise  to  no  cause  of  action 
against  him,  and  for  which  she  can  now  be  sued  alone  ? 
Dis  aliter  visum  est,  however.  In  conclusion  we  may  remark, 
that  it  appears  from  the  report  of  Seroka  v.  Kattenhurg,  that 
the  case  of  Wainford  v.  Heyl  (L.  R.  20  Eq.  321),  cited  by  the 
plaintiff's  counsel,  weighed  with  the  judges  rather  than  the 
authorities  relied  on  by  counsel  for  the  defendant.  In 
Wainford  v.  Heyl,  Jessel,  M.  R.,  refused  to  order  a  married 
woman's  separate  estate  to  be  applied  in  making  good  a  loss 
to  the  plaintiff  caused  by  a  breach  of  trust  on  her  part. 
This  was  doubtless  a  sound  decision  ;  but  in  the  course 
of  his  judgment  the  late  learned  Judge  remarked  : — 
"One  cannot  conceive  why  she  should  be  made  liable 
for  general  torts  in  reference  to  trusts  any  more  than 
for  general  torts  at  law.  Strictly  speaking  she  cannot 
commit  torts;  they  are  torts  of  her  husband,  and  there- 
fore she  creates  as  against  her  husband  a  liability "  (i). 
Now  here  he  doubtless  stated  correctly  the  doctrines  of 
equity ;  for  in  equity  the  husband  of  a  female  trustee  was 
regarded  as  the  legal  owner  of  the  trust  property,  and 
it  was  considered  that,  in  respect  of  a  breach  of  trust  or 
devastavit,  the  acts  of  the  wife  were  the  acts  of  the  husband, 
who  was  liable  to  be  decreed  to  make  satisfaction  therefor 
in  proceedings  in  equity  brought  against  him  alone,  either 
during  the  coverture  or  aftei^  its  termination  {h).  But,  at 
common  law,  as  appears  from  the  authorities  cited  above, 
wrongs  done  by  a  wife  are,  and  always  have  been,  a  good 
cause  of  action  against  her,  but  not  against  her  husband. 
So  that  the  dictum  above  quoted  of  the  late  Master  of  the 
Rolls  appears  to  have  been  an  incautious  utterance  on  his 
part,  so  far  as  it  deals  with  liability  for  a  married  woman's 
torts  at  law. 


(i)  L.  E.  20  Eq.  324,  325.  Sim.  396,   401 ;  Smith  v.  Smith, 

(k)  See  Paget  v.  Bead,  1  Vera.  21  Beav.385;  Charlton  ^.Coomhes, 

143  ;  Adcdr  v.  Shaw,   1  Sell.  &  4  Giff.   382.     Cf.  ante,   pp.   491, 

Lef.    243  ;  Kingham  v.    Lee,    15  594,  595. 
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Ability,  representation  as  to,  116,  543 

Absence  beyond  the  seas,  saving  of  disability  of,  535 

Abstract  of  title,  545 

AcCErTANCE  of  gift,  48 

of  goods,  what  is,  56 

of  offer,  102,  103,  and  n.  {y),  114 

of  bill  of  exchange,  125 

Acceptor  of  a  bill,  liability  of,  125,  129 

Accumulation,  restraint  on,  350 

Act  of  bankruptcy,  what  is,  178 — 182 

transactions  avoided  by,  221 — 226,  550 
See  also  Bankruptcy. 

Action,  chose  or  thing  in.     See  Chose  in  Action. 
real,  personal,  and  mixed,  3 — 5 
personal,  4,  90,  93,  100,  134 
for  recovery  of  moveable  goods,  5 
of  detinue,  5,  106,  533 
of  replevin,  6,  533 

sounding  in  the  realty  or  personalty,  8 
for  injuries  to  person  or  reputation,  10,  n.  {I),  94,  95 
of  trover,  34—36,  38,  43,  62 
in  rem,  admiralty,  81,  83,  85 — 87 
of  possession,  admiralty,  85,  86 
of  restraint,  admiralty,  86 
in  personam,  admiralty,  87 
in  the  High  Court  of  Justice,  87,  92,  134,  155 
ex  delicto  and  ex  contractu,  93 
for  dilapidations,  96 
of  debt,  106,  134,  and  n.  {g) 
of  assumpsit,  106,  107 
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Action,  of  trespass  vi  et  armis,  106,  533 
on  the  case,  106 
of  account,  106 
by  and  against  luarried  woman,  481,  491,  499-501,  506- 

510 
of  debt  by  husband  for  arrears  of  wife's  rent,  485 
against  thief  before  prosecution,  530 
limitation  of,  533—540 

Ademption  of  specific  legacy,  449 

Adjudication  of  bankruptcy,  186 

power  of  Court  to  annul,  232 

Administration  of  estate  of  deceased  person,  146,  159,  239—241,  439 
ct  scq.,  463  ct  seq. 
letters  of,  432,  462—467 
limited,  464 
husband's  right  to,  of  his  wife's  effects,  485 

Administrator,  461 

actions  oy  or  against,  10,  n. 

durante  minorc  cctale,  424,  464 

joint,  462 

rights  and  powers  of,  463 

application  to  Court  by,  463 

his  year,  464 

durante  absentia,  465 

pendente  lite,  465 

C2i7n  tesfmnento  annexu,  465 

office  of,  not  transmissible,  464 

de  bonis  non,  467 

not  bound  to  plead  the  Statute  of  Limitations,  538 

of  convict's  property,  64 

Admiralty,  High  Court  of,  81,  85,  86,  139 

jurisdiction  over  ships,  81 — 87,  89 
action  in  rem,  81,  83,  85,  86,  87 

to  enforce  respondentia  bond,  89 
jurisdiction  of  the  High  Court  of  Justice,  81,  86 
of  County  Courts,  87 

Advancement  to  children,  to  be  accounted  for  in  distribution,  468 
form  of  power  of,  in  a  settlement,  587 

AFTER-acquired  chattels,  contract  to  assign,  46,  47 

property,  covenant  to  settle,  when  void  on  bankruptcy, 
224 
of  wife,  380,  589 
of  husband,  382 


INDEX.  599 

AoENTS,  123,  530 

Agreements,  bonds  for  performance  of,  155.     See  Contracts. 

Agricultural  fixtures,  22,  23 

Alien,  62,  177 

Alienation  of  choses  in  possession,  45 — 74 
void,  63,  65 
involuntary,  69,  165 
on  bankruptcy,  72,  196 
of  choses  in  action,  10—13,  164,  542 — 544 
growth  of  right  of  testamentary,  417 
See  also  Assignment. 

Alimony,  520 

Alteration  of  a  deed,  105 

American  law  as  to  maritime  lien  for  necessaries,  83,  n. 

Animals  fcrcc  vaturce,  27 

Annuities,  Bank.     See  Stock  in  the  Funds. 

savings  bank,  289 

Annuity,  warrant  of  attorney  to  secure,  143 
personal,  252 

apportionment  of,  344 — 346 
legacy  duty  on,  448 

Anticipation,  restraint  on,  494 — 496,  503,  504,  590 

Appeal,  Court  of,  140,  566 

Appeals  in  bankruptcy,  234 

Appearance  in  an  action,  4,  and  n. 

Appointment,  powers  of,  350  ct  seq.,  436,  497 
of  portions,  352 
illusory,  353 
exclusive,  353,  354 
voluntary,  351 
none  to  executoi's  or  administrators  of    eceased  objects 

354 
amongst  a  class,  355 
to  issue  of  a  child,  when  good,  356 
fraudulent  by  a  father,  357 
creating  a  i)erpetuitj%  357 
of  new  trustees,  370 — 374 
by  wife  in  favour  of  her  husband,  497 
form  of  power  of,  amongst  children  or  other  issue,  586 
by  wife,  588 


(;no  INDEX. 

Apportionment  of  income,  344 — 347 

power  to  apportion  blended  trust  funds,  591 

Apprentice  to  bankrupt,  preferential  claim,  216 

AuiiiTKATiON,  138,  562  ct  seq. 
reference  to,  563 

jurisdiction  of  the  Courts  in  matters  referred  to,  562 
Act  for  determining  differences  by,  565 
every  submission  may  be  made  a  rule  of  Court,  567 
revocation  of  submission  to,  567 
bankruptcy  does  not  determine  submission,  570 
death  of  parties,  570 
attendance  of  parties,  572 
mode  of  proceeding,  572 

Arbitrator  may  state  special  case,  574 

on  failure  of  parties,  judge  may  appoint,  569 

death  of,  570 

two  may  appoint  umpire,  576 

on  failure  of  parties,  judge  may  appoint  umpire,  577 

Arrangements  by  deed  between  a  debtor  and  his  creditors,  170,  171 
under  control  of  Court  of  Bankruptcy,  192 — 195 

Arrears  of  rent,  151 

limitation  of  actions  for,  535  and  n.  {g),  536 
action  by  husband  for,  of  wife's  estate,  485 

of  interest  on  bond,  154 

of  interest,  limitation  of  actions  for,  536 

of  dower,  536 

Arrest  on  mesne  process,  4,  n.,  149,  180,  n. 
of  ship,  81,  85,  86 
of  debtor,  198 

Articles  of  association,  275 

Articles  qucc  ijjso  iisu  consumuntur,  342 

Assent  of  executor,  424 

Assets,  executor  not  liable  beyond  amount  of,  445 

Assignees  of  bankrupt,  196 
official,  196 
title  related  back  to  act  of  bankruptcy,  221 

Assignment  of  choses  in  possession,  48  et  scq. 

of  choses  in  action,  10 — 13,  164,  542 — 544 

notice  of,  12,  165,  542—544 
bankruptcy  of  transferor,  542 

of  contracts,  124 
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Assignment  of  breaches,  155 

of  policies  of  life  insurance,  12,  164,  245,  544 

of  marine  policies,  12,  165,  250 

of  letters  patent,  311 

of  copyright,  318,  319 

in  trust  for  creditors,  170,  178,  385 

of  wife's  choses  in  action,  487 — 491 

inquiry  as  to  prior,  of  chose  in  action,  543 

a  person  may  assign  to  himself,  545 

Association,  memorandum  of,  271,  273—275 
articles  of,  275 

Assumpsit,  106 

Attachment  of  debts,  166,  167 

Attestation  clause  in  settlement,  form  of,  592 

Attobney,  power  of,  on  assigning  a  legal  chose  in  action    11,  124, 
164 
power  of,  construed  strictly,  530 
warrant  of,  142 — 145 

AtrcTiONEEE,  how  far  agent,  58 

Average,  general,  89 

Award,  138,  571 

time  of  making,  571 

enlargement  of  time  of  making,  571 

must  be  certain  and  final,  573 

setting  aside,  574 

effect  of,  578 

performance  of,  578 

under  seal  not  a  deed,  579 

stamp  on,  579,  n. 

limitation  of  actions  on,  537 


B. 

Bailee,  possession  of,  37,  38,  50,  56 

Bailment,  36 

simple,  37 

Bank  annuities.     See  Stock  in  the  Funds. 
notes,  title  to,  524 
issuing  notes,  272,  n. 
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Bankek's  Jicn,  41 

protection  as  to  prescuteJ  draft,  128 

Banking  companies,  270,  272,  n. 

sale  of  shares  in,  285 

Bankkui'Tcy,  72—74,  174—241,  404—407 

alienation  of  choses  in  possession  on,  72,  196 

goods  of  which  a  bankrupt  is  reputed  owner,  67,  73,  74, 
203 

revival  of  debt  barred  by,  110 

Court  of,  140,  184,  185 

administration  of  estate  of  deceased  debtor,  146,   150, 
152,  156,  159,  239,  428,  440 

receiving  order  in  lieu  of  committal,  149 

voluntary  bonds  and  covenants  in,  156 

of  principal  debtor  no  discharge  to  surety,  163 

discharge  from  debt  by,  174 

Statutes,  Hen.  VIII.  to  1882... 174,  175 

persons  subject  to  the  bankruptcy  laws,  176 — 178 

acts  of  bankruptcy,  69,  170,  172,  178—182 

proceedings  in  bankruptcy,  183  ct  scq. 

petition,  183,  187—189 

receiving  order,  183,  188—190 

commission,  183 

fiat  in,  184, 185 

jurisdiction  in,  Courts  now  exercising,  185 

powers  of  County  Court,  185 

first  meeting  of  creditors,  186,  191 

debtor's  statement  of  affairs,  186,  191 

public  examination  of  debtor,  186,  191 

adjudication  of  bankruptcy,  186 

official  receivers,  190 

special  manager,  190 

interim  receiver,  190 

staying  action  or  process  against  debtor,  190 

provisions  as  to   composition   or  arrangement,    192 — 
195 

vesting  of  bankrupt's  property,  196,  207 

assignees  in,  196 

official  assignees,  196 

trustee  in,  72,  73,  197,  200—211 
powers  of,  207 — 210 

committee  of  inspection,  197,  201,  208,  210,  211 

duties  of  debtor  as  to  discovery  and  realization  of  pro- 
perty, 197 

arrest  of  debtor,  and  seizure  of  books,  goods,  &c.,  198 

discovery  of  debtor's  property,  199 
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Bankruptcy,  property  divisible  amongst  creditors,  72,  73,  202 
disclaimer  of  onerous  property,  203 
possession  of  property  by  trustee,  205 
sequestration  of  benefice,  206 

appropriation  of  portion  of  pay  or  salary  to  creditors,  206 
management  of  property  by  bankrupt,  209 
allowance  to  bankrupt  for  maintenance  or  service,  209 
accounts  of  trustee,  211 

distribution  of  bankrupt's  property,  211 — 216 
.    priority  of  debts,  214 — 216 
crown  debts,  214 
judgment  debt,  214 
rent,  214,  218 
rates  and  taxes,  215 
wages,  215 

preferential  claim  in  case  of  apprenticeship,  216 
proof  of  debts,  216—220 
description  of  debts  provable,  217 
mutual  credit  and  set-off,  218 
relation  back  of  trustee's  title,  221 — 225 
restriction  of  rights  of  creditor  under  execution  or  at- 
tachment, 222,  223 
duties  of  sheriff  as  to  goods  taken  in  execution,  223 
avoidance  of  voluntary  settlements,  223,  384,  503 
covenant  for  future  settlement,  avoidance  of,  224 
avoidance  of  preference  in  certain  cases,  224 
protection  of  transactions  boiid  fide  without  notice,  225 
the  certificate,  225 
order  of  discharge,  226 
discharge  of  bankrupt,  provisions  with  regard  to,  226 — 

231 
rights  of  uncertificated  bankrupt,  230 
disqualifications  of  bankrupt,  231 
power  for  Court  to  annul  adjudication  in  certain  cases, 

232 
exercise  of  jurisdiction  under  Act  of  1883... 233 
special  judge  to  dispose  of  business,  233 

in  chambers,  233 
matters  to  be  heard  in  Court,  233 
registrars,  jurisdiction  of,  233,  234 
appeals,  235 
small  bankruptcies,  236 
power  of  County  Court  to  make  administration  order 

instead  of  order  for  payment  by  instalments,  237 
of  trustee,  376 

of  friendly  society,  286 
of  joint  contractor,  397 
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Bankruptcy,  of  joint  debtor,  399 
of  partners,  464—407 

choses  in  action  in  bankrupt's  possession,  order  and  dis- 
position, 72,  542 
does  not  determine  a  submission  to  arbitration,  570 

Barnard's  Act,  257 

Bastard,  gift  by  will  to,  455  , 

Benefice,  charge  by  clergyman  on,  void,  118 

right  of  nomination  to,  does  not'  pass  to  trustee  in  bank- 
ruptcy, 203,  351 
sequestration  of,  in  bankruptcy,  206 

Bequest  of  stock  in  the  funds,  264 
executory,  340 

general,  operates  as  an  exercise  of  a  general  power,  352 
to  charities,  453 
to  illegitimate  children,  455 
to  joint  tenants,  457 
to  tenants  in  common,  457 
to  a  class,  457 

Betting.     See  Wagers. 

Bills  of  exchange,  11,  124—133,  156,  165,  527,  528 
definition  of,  124 
acceptance  of,  125 
what,  prohibited,  126 
negotiation  of,  126 
holder  of,  126 

in  due  course,  132 
indorsement  in  blank,  127 
,  special  indorsement,  127 

payable  to  bearer,  127 
banker's  protection,  128 
payment  in  due  course,  128 
liability  of  drawer  and  acceptor,  129 

of  indorser,  129 
presentment  for  payment,  129 
notice  of  dishonour,  129 
protest  of,  130 

consideration  presumed,  124,  131 
valuable  consideration  for,  132 
days  of  grace,  132 
payable  on  demand,  132 
summary  procedure  on,  133 
stamp  duty,  133,  n. 

have  no  preference  over  other  simple  contract  debts, 
156 
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Bills  of  excliange,  always  carry  interest,  J60 
assiguraent  of,  11,  124,  165 

title  to,  527,  528 

Bills  of  lading,  12,  51;  87 
Bills  of  sale,  67,  68,  549—561 

Board  of  Trade,  control  of,  over  trustees  in  bankruptcy,  197,  210, 

■  211 
Bona  notabilia,  430 

Bonds,  152—156 

limitation  of  actions  on,  156,  535 
voluntary,  156,  160,  440,  n. 
of  foreign  government,  293,  527 
joint,  392,  394,  399 
joint  and  several,  394,  401 

Bonus,  343 

Bottomry,  83,  88 

Bovill's  Act.     See  Stat.  28  &  29  Vict.  c.  86. 

Breaches,  assignment  of,  155 

British  possessions  abroad,  copyright  in,  320,  326,  328 

protection  of  invention  in,  313 
ships,  75,  76 

Brothers,  right  of,  under  Statiite  of  Distributions,  468 

Building  societies,  289 — 292 

mortgages  to,  290,  292 

C. 

Campbell's  Act,  Lord,  94 

Capias  ad  satisfaciendum,  writ  of,  147 

Cargo,  88,  89 

Casts,  copyright  in,  322 

Certificate  of  ship's  registrj',  77 

of  mortgage  and  sale  of  ships,  79 — 81 

bankrupt's,  225 

of  shares  or  stock,  256,  277 

of  payment  of  probate  duty,  434 

Champerty,  120 

Chancery,  Court  of,  jurisdiction  of,  91,  139,  214,  258,  281,  374,  486, 
493,  495,  497,  518 
investments  of,  254 
Division.     See  High  Court  of  Justice. 


606  INDEX. 

CiiAiiACTER,  representations  as  to,  116 

Charities,  bequest  to,  453 

Chakter  party,  87,  and  n. 

companies  incorporated  by,  266,  270 

Chattels  real,  2,  8,  n. 
personal,  2,  9 

specific  delivery  of,  in  equity,  6,  n. 
vegetable,  25 

which  descend  to  the  heir,  16 
modes  of  alienation  of,  48  ct  seq. 
after-acquired,  license  to  seize,  46 

contract  to  assign,  46 
settled  to  go  with  land,  390,  391 
of  wife,  481,  482,  497,  503 
title  to,  526  ct  scq. 
sale  of,  in  market  overt,  527 
Cheques,  128,  129 

Children,  appointments  to,  352—357 
younger,  355 
in  ventre,  356 
vesting  of  portions  of,  359 
vesting  of  interests  given  to,  360 
maintenance  of,  360 — 364 
covenant  to  settle  property  on,  382 
gifts  to  illegitimate,  455 
gifts  to,  457,  458 

shares  of,  under  Statute  of  Distributions,  468 
custody  of  infant,  518—520,  524 
order  to  settle  property  on,  523,  524 
form  of  powers  of  appointment  amongst  586 
form  of  trust  for,  587 
CnosE  in  action,  9—13,  90,  100,  252,  311,  395,  542 

assignment  of  legal,  10 — 12,  164,  542 
assignment  of  equitable,  12,  164,  542 
wife's  legal,  483—485,  487—489 
wife's  equitable,  485 — 489 
Statutes  of  Limitation  as  to,  533 — 540 
notice  of  assignment  of,  12,  165,  542 
in  possession,  9,  16,  395 

alienation  of,  45  ct  scq. 
title  to,  527 

Statutes  of  Limitation  as  to,  533 
Civil  law,  subjection  of  the  law  of  property  to,  1 
maritime  lien  for  necessaries  by,  83,  n. 
age  at  which  a  will  may  be  made  by  the,  418 
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Civil  law,  degrees  of  kindred  traced  according  to  the,  469 
rules  of  the,  as  to  restraint  of  marriage,  475 
service,  exemptions  from  probate  duty  to  persons  in,  437 

Class,  appointment  amongst  a,  355 
bequest  to  a,  457 

Clauses,  Companies,  Consolidation  Acts,  268 

Clergyman,  action  for  dilapidations,  96 — 99 
waste  by,  98 

attempting  to  charge  benefice,  118 
bankrupt,  206 

Coat  armour,  20 

Co-debtor,  payment  by,  402 

Cognovit,  142—145 

execution  and  attestation  of,  144,  n. 

Cohabitation,  agreement  contemplating  illicit,  119 
past  illicit,  119 

Collision  at  sea,  82 

Colonial  shipping,  75,  n. 

Colonies,  patent  for,  310 

protection  of  invention  in,  313 
copyright  in,  320,  326,  328 

Commission  of  bankruptcy,  183 

Committal,  receiving  order  in  lieu  of,  in  bankruptcy,  149 

Committee  of  inspection  in  bankruptcy,  197,  201,  208,  210,  211 
of  lunatic  entitled  to  stock,  258 

Committeeman,  liability  of  provisional,  415 

Common  Law  Procedure  Acts,  1854  and  1860. — See  Stats.   15  &  16 
Vict.  c.  76  ;  17  &  18  Vict.  c.  125. 

Companies  Clauses  Acts,  268 

joint  stock.     See  Joint  Stock  Companies. 

Comparison  of  title  to  real  and  personal  estate,  546 

Compensation  for  agricultural  improvements,  23 

Composition  with  creditors,  169 — 173 

under  the  Bankruptcy  Act,  1883... 192— 
195 

Compromise  as  consideration  in  a  contract,  108 
of  criminal  proceedings,  119 

Comptroller  of  patents,  trade  marks,  &c.,  303 
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Consent  to  charge  of  investments,  366 

forfeiture  on  marriage  without,  476 
Consideration  necessary  to  a  contract,  104,  106—110,  111. 
valuable,  108,  383 

for  a  bill  or  note,  132 
exercise  of  general  i)o\ver  without,  351 
legacy  for,  541 
good,  108,  n.  (c) 
executed  or  executory,  109 
past,  109 

when  required  to  be  in  writing,  53,  112 
presumed  for  a  bill  or  note,  124,  131 
Consols,  254.— See  Stock  in  the  Funds. 
Contingent  liabilities,  estimate  of,  in  bankruptcy,  217 
remainders,  none  in  personal  estate,  349 

Contract  notes,  258 

Contracts,  93,  100—138 

benefit  of,  10,  100 

early  view  of,  10 

to  assign  after-acquired  chattels,  46,  and  n.  {(j) 

for  sale  of  goods,  52 — 62 

definition  of,  100 

formation  of,  101 

capacity  to  make,  101 

offer  and  acceptance,  102 

special,  104 

simple,  104,  105,  110 

consideration,  104,  106—110,  111 

required  to  be  in  writing,  55,  57,  58,  110 — 116 

legality  of  object,  116—122 

of  insurance,  118,  243 

by  way  of  gaming,  118 

in  restraint  of  trade,  120 

induced  by  mistake,    misrepresentation,    duress,    fraud, 

or  undue  influence,  1 22 
only  affect  parties  thereto,  123 
assignment  of,  9 — 13,  124 
bills  and  notes,  124—133 
breach  of,  133—138 
by  married  woman,  102,  496,  500,  500 
husband's  liability  on  wife's,  512 — 516 
of  joint  stock  company,  279 
bankruptcy  of  joint  contractor,  397 
subject  to  custom  of  trade,  533 

Contribution,  162,  399 
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CONTEIBTJTORIES,  281 

Conversion,  trover  and,  34,  35 

of  moneyinto  land,  or  land  into  money,  368,  389,  479,  n. 

Conveyance.     See  Alienation. 

Conveyancer,  certificated,  has  no  general  lien,  42 

Convicts,  64,  65 

Co-owners  of  ship,  76,  86 

Copyhold  of  friendly  society,  287 
of  building  society,  292 
estates,  limitation  of  actions  for  fines  for,  537 

Copyright,  314—328 

in  encyclopaedias,  reviews,  &c. ,  315 

in  newspaper  articles,  316 

in  dramatic  and  musical  compositions,  316 

whether  foreigner  entitled  to,  317 

register  of  proprietors,  318 

assignment  of,  319 

personal  property,  319 

foreign  reprints  of  hooks,  319 

in  prints,  maps,  &c.,  315,  320 

in  sculptures,  322 

paintings,  drawings,  and  photographs,  322 

international,  323,  328 

in  translations  of  foreign  books,  325 

colonial,  320,  326,  328 

in  designs,  326 — 328 

Corporations,  102,  266 

Corporeal  things,  9,  n. 

property,  10,  n. 

Costs,  security  for,  in  bankruptcy  appeal,  235 
of  trustees,  376 

Co-srRETiES,  162 

County  Courts,  140 

jurisdiction  in  replevin,  7,  8 

equitable  jurisdiction,  extent  of,  13,  n. 

admiralty  jurisdiction,  87 

removal  of  judgments  into  superior  court,  150 

registry  of  judgments  in,  150 

bankruptcy  jurisdiction,  184,  185 

winding-up  in,  281 

trustee  jurisdiction,  376,  380 

W.P.P.  ^  ^ 
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County  Cottrts,  probate  jurisdiction  of,  432 

jurisdiction  in  questions  between  husband  and  wife, 
511 
Court  for  Divorce  and  Matrimonial  Causes,  139,  520—525 
of  Appeal,  140,  566.     See  High  Court  of  Justice. 

Courts  of  Record,  139,  140 

Covenant,  106,  152 

to  stand  seised  to  use  of  blood  relation,  108,  n.  {I) 

limitation  of  actions  on,  156,  535 

voluntary,  156,  160,  440,  n. 

for  future  settlement,  when  void  in  bankruptcy,  224 

to  insure  against  fire,  249 

for  settlement  of  wife's  future  property,  380,  589 

to  settle  husband's  property,  46,  n.,  382 

joint,  392,  394,  399 

joint  and  several,  394,  401 

not  to  sue  one  joint  and  several  debtor,  402 

for  title,  545 
Cranworth's  Act,  Lord.     See  Stat.  23  &  24  Vict.  c.  145 

Creditors,  gifts  for  defrauding,  65,  71,  383 
remedies  of  judgment,  69,  146 
composition  with,  169—173,  192—195 
assignment  in  trust  for,  170,  178,  385 
petitioning  on  bankruptcy,  187 
secured,  172,  187,  190,  219 
trustee  for,  in  bankruptcy,  197 
interest  of,  in  life  of  debtor,  244 
voluntary  settlement  void  as  against,  223,  383 
trust  for  payment  of,  when  revocable,  385 
may  by  custom  take  out  administration,  462 
Statutes  of  Limitation  not  affected  by  death  of,  538 

Crops,  26,  552,  553 

Crossed  cheques,  128 

Crown,  assignment  of  chose  in  action  by,  10  and  n.  (I) 
debts,  140,  157,  160,  214,  226,  440,  n. 
jewels,  20 

grant  of  charters  to  companies  by,  266,  270 
prerogative  of,  to  grant  letters  patent,  295,  302 
right  of,  to  intestate's  estates  if  no  next  of  kin,  471 

Curator  of  convict's  property,  64 

Customs  of  London  and  York,  417,  470 
of  Wales,  417,  470 
of  trades,  533 
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Damages,  4,  10,  90,  91,  134 

jurisdictioQ  to  give,  91,  92 
actions  which  sound  in,  134 
assessment  of,  134,  135 
liquidated,  135,  136 
limitation  of  actions  for,  533 — 537 

Days  of  grace,  132 

Death,  actions  by  executors  in  case  of,  94,  96 
of  creditor,  effect  of,  538 
of  debtor,  effect  of,  538 

Debentures,  293 

Debenture  Stock,  investments  in,  366 

De  bonis  non,  administration,  467 

Debt,  11,  100,  138—173 

assignment  of,  11,  12,  164,  165 

of  future,  46,  n. 
action  of,  106,  134,  and  n.  (g) 

by  husband  for  arrears  of  wife's  rents,  485 
barred  by  bankruptcy,  revival  of,  110 
barred  by  Statute  of  Limitations,  revival  of,  109,  537 
incurred  during  infancy,  110,  and  n.  (z) 
of  record,  139,  140,  141 
crown,  140,  157,  160,  214,  226,  440,  n. 
judgment,  141—150,  214,  262,  292,  440,  n. 
specialty,  141,  151—156,  158,  159,  214,  440,  n. 
priority,  140,  141,  145,  146,  150,  151,  156—160 
in  bankruptcy,  214 — 216 
in  winding-up  of  company,  283 
in  administration,  160,  439,  440 
simple  contract,  156,  159,  214,  440,  n. 
imprisonment  for,  5,  n.,  147—149,  181 
interest  on,  160 

in  bankruptcy,  216,  220 
invoUintary  alienation  of,  165 — 168 
attachment  of,  166 
payment  of,  168 

by  executor,  145,  146,  160,  439,  440 
by  administrator,  463 
appropriation  of  payments,  169 
composition,  169 — 173 
proof  of,  in  bankruptcy,  216 — 220 
provable  in  bankruptcy,  217 

R   R  2 
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Debt,  set-off  of  mutual,  in  bankruptcy,  218 

joint  and  several,  of  bankrupt  trading  partnership,  404 

voluntary,  when  exempt  from  probate  duty,  438 

power  of  executor  to  compound,  441 

satisfaction  of,  by  legacies,  451 

husband's  liability  for  wife's,  481,   491,  500—502,   509,   512— 

516 
covenant  to  indemnify  husband  against  wife's,  517 
limitation  of  actions  for,  534—540 
charge  of  real  estate  for  payment  of,  539 
notice  to  debtor  on  assignment  of,  12,  165,  542 — 544 

Debtor,  notice  to,  on  assigning  the  debt,  12,  165,  542 — 544 

administration  of  estate  of  deceased,  146,  150,  152,  156,  159, 

239,  428,  440 
imprisonment  of,  147 — 149 
arrest  of,  149,  198 
bankruptcy  of.     See  Bankkuptcy. 
appointment  of  executor,  426 
effect  of  death  of,  538 
joint,  399—407 
and  creditor,  former  defects  in  the  law  of,  157 

Debtors  Act,  1869... 147— 149 

Decree  of  a  Court  of  Equity,  145 

Deed,  title  deeds  pass  by  conveyance  of  the  lands,  16 

tenant  for  life  entitled  to  a  possession  of  the  deeds,  17 

boxes,  20 

solicitor's  lieu  on,  41 

alienation  bj',  48,  51 

contracts  by,  104 

alteration  or  rasure  of  a,  105 

of  arrangement,  170 

on  assignment  of  patent,  311 
Deer,  28 

Default  of  appearance,  judgment  in,  3,  4 
Defeazance  to  warrant  of  attorney,  142 
Degrees  of  kindred,  how  traced,  469 

Delivery  of  personal  chattels  on  alienation  by  gift,  48,  49 
constructive,  49,  50,  56 
order,  50,  527 

Demonstrative  legacy,  450 

Denizen  may  be  bankrupt,  177 
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Deposit,  forfeiture  of,  for  breach  of  contract,  137 
on  petition  in  bankruptcy,  189 

Descent,  remarks  on  law  of,  472 

to  distant  heirs  and  kindred,  473 

Designs,  copyright  in,  326—328 
l^iracy  of,  328 
international  and  colonial  protection  of,  328 

Detinue,  action  of,  5,  106 

limitation  of  action  of,  533 

Dilapidations,  96—99,  159 

Directors  of  joint  stock  companies,  liability  of,  273 

powers  of,  414 
notice  to,  414 

Disabilities,  savings  of,  535,  537 

Disclaimer  of  title  or  specification  of  invention,  307,  308 

Discovery  of  debtor's  property,  197,  199 

Dishonour  of  bill  or  note,  notice  of,  129,  130 

Dissolution  of  marriage,  522 — 524 

Distant  heirs  and  kindred,  remarks  on  descent  to,  473 

Distress,  infinite,  4,  n. 

after  judgment  in  detinue,  6 
replevin  used  for  unlawful,  6 
for  rent,  43 

in  bankruptcy,  214,  218 
by  husband  for  arrears  of  wife's  rent,  485 

Distribution,  Statutes  of,  459,  467 

remarks  on  the  law,  471 

Distringas,  260,  292,  544 

notice  in  lieu  of,  261,  262,  292,  544 

Dividends  in  bankruptcy,  212—213 

of  stock  in  the  funds,  256,  540 
apportionment  of,  344 — 346 
unclaimed,  540,  541 

Divorce,  522—524 

Dock  warrant,  50 

Domicile  of  testator,  421,  422 

Donatio  mortis  causd,  422 

Dormant  partner,  liability  of,  403,  407 
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Do\VKi:,  legacy  in  lieu  of,  451 

limitation  of  actions  for  arrears  of,  536 

DRAMATIC  pieces,  copyright  in,  316 

Drawee  of  a  bill,  124 

DuAWEK  of  a  bill,  124 

liability  of,  129 

DiiAWiNGS,  copyright  in,  322 

DuuAXTE  absentia,  administrator,  465 

minore  cdate,  administrator,  424,  464 


E, 

East  India  Stock,  investment  in,  365 
government  notes,  435 
unclaimed  dividends  on,  541 
railway  annuities,  unclaimed,  541 

Ecclesiastical  benefice,  sequestration  of,  206 

Dilapidations  Act,  1871. ..97,  98,  159 

Education  of  children,  provisions  for,  360—364 

Ejectment  by  one  executor,  426,  n. 

Election  that  lands  .should  not  be  sold,  368,  369 

Elegit,  writ  of,  71 

Emblements,  26 

Encyclop.s;uias,  copyright  in,  315 

Engraving.s,  co^iyright  in,  320 

Equitable  chose  in  action,  12,  164,  485—489,  542 
rights,  480,  u. 

Equity,  doctrines  of,  as  to  assignment  of   choses  in  action,  12,  164, 

542 
assignment  of  after-acquired  chattels,  46, 

47 
penalties  in  bonds,  154 
payment  of  debts  in  bankruptcy,  214 
conversion,  368 
trustees,  376 
partnership  debts,  403 
appointment  of  debtor  executor,  426 
wife's  separate  estate,  493 — 497 
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Equity,  decree  of  Court  of,  145 

equity  and  law  uow  administered  in   the   same   Court,   92, 

155,  480,  n. 
life  interest  in,  341 

considers  as  done  what  is  agreed  to  be  done,  47,  368 
of  wife  to  asettlement,  486 

Erasure,  105 

Escape,  181,  537 

Estates,  none  in  personal  projierty,  14,  339,  347 

Evidence  before  official  referees,  568 
required  on  probate,  431 

Examinees  of  patents,  &c.,  303 

Exchequer  bills,  364,  365 

Exclusive  appointment,  353 

Executiok  in  real  and  jjersonal  actions,  3 — 5 

in  action  for  the  recovery  of  moveable  goods,  5 

in  detinue,  5,  6 

against  choses  in  possession,  69 

action,  165 
duties  of  sheriff  in  case  of  bankruptcy,  223 
against  stock,  shares,  &c.,  262,  292 
sale  of  goods,  how  affected  by,  72,  528 

Executor,  actions  by,  for  injury  to  estate  of  deceased,  10,  u.,  94 
actions  against,  for  wrong  done  by  deceased,  10,  n.,  96 
payment  of  debts  by,  145,  146,  160,  439,  440 
liability  of,  carrying  on  trade,  408 
appointment  of,  423 
title  of,  424 
assent  of,  424 
of  executor,  425 

appointment  of  debtor  executor,  426 
survivorship  of  office  of,  426 

renunciation  by  one,  in  the  lifetime  of  another,  426 
rights  of,  cease  on  renunciation,  426 

or  on  death  before  probate,  427 
de  son  tort,  427 
right  of  retainer,  427 
acts  of,  before  probate,  429 
powers  of,  439,  441 
purchase  from,  439 
application  to  the  Court,  441 — 444 
his  year,  444 
liability  of,  444,  445 
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ExR{  UTOii,  liis  former  right  to  the  residue,  458 
now  trustee  for  the  next  of  kin,  459 
not  bound  to  plead  the  Statute  of  Limitations,  538 

Executors,  any  one,  may  perform  acts  of  administration,  425 
all  must  join  in  bringing  actions,  426 
as  to  ejectment,  426,  n. 
administrators  and  assigns,  use  of  the  words  as  words  of 

limitation,  393,  394 
of  objects  of  a  power  cannot  take  under  an  appointment, 

354 

Executory  bequests,  340 

interests  in  personal  estate,  350 

Executrix,  married  woman,  424,  508 

ExEMi'TiONS  from  game  licences,  30 

Exhibition  of  an  invention,  300 


F. 

Factors,  61,  530 

Farm  buildings,  22 

Father  has  no  insurable  interest  in  life  of  son,  for  his  own  benefit,  245 
appointments  by,  irtust  not  be  for  his  own  benefit,  357 
bound  to  maintain  his  children,  363 
right  of,  under  Statute  of  Distributions,  468 

Felony,  forfeiture  on  conviction  of,  now  abolished,  64 

Feme  covert,  481.— See  Wife. 

Fencing,  23 

Fer^  naturcK,  aniinals,  27 

Fiat  in  bankruptcy,  184,  185 

FiERi/aci'as,  writ  of,  9,  n.,  69 

securities  which  can  be  taken  under,  165 
limitation  of  action  for  money  levied  under,  537 
Fines  for  copyhold  estates,  limitations  of  actions  for,  537 
Fire  insurance.     See  Insurance. 
Fish,  28 
Fixtures,  20—25,  550,  553 

trade,  21 

agricultural,  22—24 

when  demised,  24 
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Floating  security,  294 

Foreign  judgment,  146 
inventions,  301 

FoKEiONER  entitled  to  copyright,  317 

FoBFEiTURE  of  goods,  64 

of  deposit,  137 

for  treason  or  felony  abolished,  64 

on  marriage  without  consent,  476 

Fraud  on  a  power,  357 

Frauds,  Statute  of.— See  Stat.  29  Car.  II.  c.  3. 

FRALTDtTLENT  debtors,  147 

conveyance,  170,  178,  and  n.  (1) 
preference,  178,  224 
settlements,  228,  383 

Freehold  laud  societies,  290 

Freeholds,  leaseholds  settled  to  go  with,  391 

Freight,  40,  88 

Friendly  societies,  285—288 

Fruit,  25 

Funds,  the.     See- Stock  in  the  Funds. 

Funeral  expenses,  payment  of,  240,  439 

Future  property,  covenants  to  settle,  46,  n.  {g),  224,  380,  382,  589 


G. 

Game,  28—32 

licences,  exemption  from,  30 
property  in,  31 

Gaming,  118,  133 

Garnishee,  166,  167 
order,  166 

General  lien,  40,  41 
ship,  87 
average,  89 
legacy,  450 

Gift,  alienation  by,  48 

for  defrauding  creditors,  65,  70,  383 
of  personal  estate,  341,  342,  347,  394 
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Goods,  property  in,  33,  34,  43 

constructive  delivery  of,  49 

sale  of,  52—55,  61,  527,  531,  532,  549 

what  is  an  acceptance  of,  56 

forfeiture  of,  64 

mortgage  of,  66,  549  et  scq. 

gift  of,  for  life,  in  law,  339 

in  eciuity,  341,  342 
stolen,  528 
limitation  of  actions  for,  533 

Goodwill  of  a  business,  336  —333 

GovEUNMENT  securities,  what  are,  364 

Grace,  days  of,  132 

Gbant  of  goods,  45 

Ground  game,  29 

occupier  entitled  to  kill,  30 

GUAKANTEE,  111—113,  161—163 

of  payment  of  composition,  172 

GuAiiDiANs.  effect  of  concurrence  of,  in  settlements,  477,  478 


H. 

Half  blood,  claim  in  distribution  equally  with  the  whole,  468,  469 
471 
pay,  forfeiture  of,  by  bankrupt,  207 
Hawk.s,  28 

HEiR-looms,  19,  20,  390 
Heik,  specialty  debts  in  which  he  is  bound,  151 

Heirs,  word  inapplicable  to  personal  estate,  347 

remarks  on  descent  to  distant,  473 
High  Court  of  Justice,  92,  140 

Chancery  Division,  92 

jurisdiction  of,   92,   258,   281, 
376,  442,  519 
Probate,  Divorce,  and  Admiralty  Division,  87,  92 
428,  520  ' 

admiralty  jurisdiction,  81,  85,  86 
Hire  of  goods,  37,  38 
Holder  of  a  bill  or  note,  126,  132 
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Houses,  sale  of,  530 

Hotchpot,  clause  of,  in  settlements,  354 

advancements  to  be  brought  into,  on  intestacy,  468 
form  of  clause  of,  in  a  settlement,  587 

Hounds,  28 

HusBANU,  covenant  to  settle  his  property,  46,  n. ,  382 
no  duty  on  legacy  to,  448 
his  right  to  effects  of  wife  dying  intestate,  467 
rights  of  husband  and  wife   independent   of  settlement, 

479 
ancient  rights  of,  480 
legal  rights  of,  480,  and  n. 
right  to  wife's  chattels  personal,  482 
gifts  by,  to  wife  of  jewels  and  trinkets,  483 
his  right  to  wife's  legal  choses  in  action,  483 

equitable  choses  in  action,  483,  485 
administrator  of  wife,  485 
effect  of  his  assignment,  487 
his  assignment  of  his  wife's  reversionary  choses  in  action, 

488 
release  of,  490 

liabilities  at  common  law,  491 

liabilities  of,  for  Avife's  ante-nuptial  contracts  and  debts,  481, 
491,  500-502,  509 
for  wife's  torts,  481,  491,  501,  509,  510,  593— 
596 
liability  to  maintain  wife,  492,  513,  515,  516,  and  n.  (b) 
fraud  on  his  marital  rights,  492 
authority  of,  to  wife,  to  dispose  of  personal  estate  by  will, 

492 
wife's  liability  to  maintain,  500,  509 
questions  of  property  between  husband  and  wife,  510 — 

512 
fraudulent  investments  with  money  of  husband,  510 
criminal  proceedings  by,  against  wife,  511 
his  liability  on  his  wife's  contracts,  512 — 516 
desertion  of  wife  by,  515,  516,  and  n.  {b),  521 
separation  of  husband  and  wife,  516 
covenant  to  indemnify,  against  wife's  debts,  517 
his  right  to  the  custody  of  infant  children,  518 
judicial  separation,  520 — 523 
divorce,  522—524 
restitution  of  conjugal  rights,  525 
usual  trusts  for,  in  settlement,  586,  588 
See  also  Wife. 
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Idiot,  63,  102. 

transfer  of  stock  of,  258 

Illkgality  of  contracts,  117 — 122. 

Ii-LKGITIMATE  children,  gift  to,  455 

Illusory  appointments,  353 

Immorality,  agreement  void  for,  117,  119 

Importation  of  foreign  reprints  of  English  books,  319 

Imprisonment  of  debtor  in  execution,  5,  147 — 149 
discharge  of  insolvent  from,  241 
saving  of  disability  of,  533 

Improvement  of  Land  Act,  1864,  investments  authorised  by,  366 

Income,  apportionment  of,  344 — 347 

Incorporation  of  joint  stock  companies,  266 — 276 
of  building  society,  291 

Incorporeal,  things,  9,  n. 

property,  10,  n. 

personal  property,  252,  311 

Incumbent,  liability  of,  for  dilapidations,  96—99 

Indemnity  of  trustees,  378 

Indian  government  notes,  435 

East  India  Stock,  365,  541 

Indorsement  of  sale  of  sliip  on  certificate  of  registry,  77,  78,  79 
of  bills  and  notes,  124,  126,  127,  129 

Industrial  and  provident  societies,  288 

Infancy,  ratification  of  contract  made  during,  102,  110 
saving  of  disability  of,  533,  535,  537 

Infant,  bailee,  36,  n.  (r) 

alienation  of  chattels  by,  63 
contracts,  101,  110,  177 
cannot  be  a  bankrupt,  177 
stock  of,  258 
executor,  424 
legacy  to,  448 

marriage  settlements  of,  477 
custody  of,  120,  518,  524 

Inferior  courts  of  record,  140 

judgments  of,  150    . 
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Injunction,  jurisdiction  to  grant,  91,  92 

restraining  creditors  from  suing  executor,  441 
no  cause  to  be  restrained  by,  442 

Injury,  actions  by  executors  in  respect  of,  94 

actions  against  executors  in  respect  of,  96 

Insolvkncy,  181,  182,  241 

Insolvent  debtors,  Acts  for  relief  of,  241 

estates  of  persons  dying,  146,  152,  156,  159,  160,  238  — 
241,428,  440 

Inspection,  committee  of.     See  Committee  of  Inspection. 

Inspectorship,  deed  of,  170 

Insurance,  118,  243—251 

life,  118,  243—248 

savings  bank,  289 

stamp  duties  on,  245,  n.,  387 
fire,  249 

marine,  118,  250 
companies,  285 

Interest,  legal  rate  of,  83,  118 
maritime,  83 
on  judgment  debt,  145 
on  bond,  154 
on  debts,  160 
on  bills  and  notes,  160 
appropriation  of  payments  towards,  169 
on  debts  proved  in  bankruptcy,  216,  220 
always  apportioned,  345 
on  legacies,  345 
limitation  of  actions  for  arrears  of,  536 

International  protection  of  inventions,  313 
designs,  328 
copyright,  323—326 

Intestacy,  460 — 474 

Intestate,  limitation  of  action  for  effects  of,  534,  535 

Invention.    See  Patent. 

Inventor  of  patent,  300 

legal  personal  representative  of,  302 

Investment  of  settled  funds,  364—367,  585,  590 

consent  to  change,  366,  586 
in  joint  names  of  married  woman  and  others,  505 
fraudulent  investments  with  money  of  husband,  510,  511 
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Irish  patent,  310 

Issue,  appointment  to,  356 

form  of  power  of  appointment  amongst,  586 


J. 

Jettison,  89 

Joint  grantees  of  patent,  300 
owners,  392—396 
bond  or  covenant,  392,  394 
or  several  obligees  or  covenantees,  394,  395 
mortgagees,  396 
creditor,  bankraptcy  of,  397 
liability,  398—400,  402,  403 
debtors,  399,  400 
and  several  liability,  400—402 

of  partners,  403 

bond  and  covenant,  401 

debts  in  bankruptcy,  404 
bequest,  no  lapse,  457 

Joint  stock  companies,  265 — 285 

incorporation  of,  266 — 276 
Companies  Clauses  Acts,  268 
inconvenience  of  unincorporated,  269 
banking,  270,  271,  272,  n. 

sale  of  shares  in,  285 
liability  of  shareholders  in,  271,  272,  273,  281, 

415 
Companies  Acts,  1862   &c.,  271  el  seq. 
may  have  directors  with  unlimited  liability,  273 
memorandum  of  association,  273 — 275 
power  to  reduce  capital,  275 
articles  of  association,  275,  278 
shares  personal  estate,  276 
register  of  members,  276 
certificates  of  shares  or  stock,  277 
registered  office,  277 
associations  not  for  profit,  registration  of,  277, 

278 
register  of  mortgages,  278 
special  resolution,  278 
contracts,  how  made,  279 
transfer  of  shares,  280 
share  warrants,  280 


INDEX.  623 

Joint  stock  companies,  liquidators,  281 

winding  up  of,  280—284 
contributories,  281 
colonial  registers,  284 
Mortgage  Debenture  Act,  1865... 284,  366 
Life  Assurance  Companies,  285 
sale  of  shares  in,  285 
settlement  of  shares  in,  343 
powers  of  directors  of,  414 
liability  of  provisional  committeeman  of  pro- 
jected, 415 

Judge's  order,  142,  144,  145 

Judgment,  effect  of,  on  goods,  69 

creditors,  remedies  of,  69,  144,  165,  166,  262,  292 
debt,  141—150,  157-160,  214,  440,  n. 
foreign,  146 

Scotch  and  Irish  judgments,  1 49 
removal  of  judgments  of  infei'ior  Courts,  150 
registry  of,  in  County  Courts,  150 
debtor  summons,  180,  n. 
charge  of,  on  stock,  262 
on  shares,  292 
limitation  of  actions  for  money  secured  by,  534 

Judicial  separation  of  husband  and  wife,  520,  523,  524 


Kin,  next  of,  their  right  to  administration,  469 

Kindred,  degrees  of,  how  traced,  469 

remarks  on  descent  to  distant,  473 

King,  assignment  of  chose  in  action  by,  10,  and  n.  (Z) 


Land.s,  sale  of,  52 

power  to  invest  trust  money  in  purchase  of,   367—369   590 

591 
money  settled  as,  388,  479,  n. 
proceeds  of  sale  of  settled,  388 
chattels  settled  to  go  with,  390,  391 
waiTanty  on  sale  of,  531 
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L.vi'sE  of  legacy,  457 

Law  xsn  Equity  administered  in  the  same  Court,  92,  155,  480,  n. 

liKASKHOLD  property,  succession  duty  on,  448 

Lraskiiolus  settled  to  go  with  freeholds,  391 

Lehman's  Act,  285,  n.  (q) 

Leoacies,  no  action  at  law  for  i)ecuniary,  12 
payment  of,  444 
interest  on,  444 
legacy  by  parent,  444 
duty,  446—448 

on  annuities,  448 
discharge  of  executor  from,  449 
to  infants,  448 
to  person  beyond  seas,  448 
specific,  449 
ademption  of,  449 
demonstrative,  450 
general,  450 

for  valuable  consideration,  451 
in  lieu  of  dower,  451 
satisfaction  of  debts  by,  451 
satisfaction  of  portions  by,  452 
to  charities.  453 
to  illegitimate  children,  455 
lapse  of,  457 
to  children,  457 
limitations  of  suits  for;  534,  535 

Legal  rights,  480,  n. 

Legatee,  residuary,  447,  456 

Letters  Patent,  incorporation  of  companies  by,  266,  270,  272 
for  an  invention.     See  Patent. 
form  of,  580 

JjFA'A.ni  facias,  writ  of,  71 

Liap.it.tty,  limitation  of  shipowners,  82,  n.  {}}) 
limitation  of,  by  letters  patent,  270 
of  shareholders  in  joint  stock  company,  271,  272,  273,  281, 

415 
joint,  398—400,  402,  403 
joint  and  several,  400—402 
of  partners  in  trade,  402,  403,  407 
of  executor  carrying  on  trade,  408 
of  executor  for  debts,  444,  445 
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Licence,  letter  of,  169,  170 
to  use  patent,  309 

Lien,  39—43 

how  lost,  43,  59 

of  innkeepers,  39 

of  solicitors,  41,  42 

of  vendor,  59 

maritime,  81—84,  89 

for  general  average,  89 

on  property  from  covenant  to  settle,  3S3 

Life  insurance.     See  Insurance. 

no  estate  for,  in  personal  property  at  law,  339 
bequest  of  term  for,  340 
interests  in  equity,  in  personalty,  341,  348 
right  of  tenant  for,  as  to  bonus,  343 
apportionment  of  income  of  tenant  for,  344 — 347 

Limitation  of  shipowner's  liability,  82,  n.  (^^) 

of  absolute  interest  in  personal  estate,  347,  348 
to  joint  owners,  393 

Limitations,  Statute  of,  96,  399,  533—540 

revival  of  debt  barred  by,  109,  115 
as  to  choses  in  action,  156,  533 — 540 
executors   or  administrators    not    bound   to 
plead,  538 

Limited  Liability  Act,  1855... 271 

Liquidated  damages,  135 — 138 

Liquidation  by  arrangement,  regulations  as  to,  171,  192 — 195 

Liquidators  of  joint  stock  company,  281 

Loan  societies,  288 

Loans  by  wife  to  husband,  510 

London,  custom  of,  417,  470 

Lords,  House  of,  a  superior  court  of  record,  139 
bankrupt  peers,  177,  231 

Lost  article,  34 — 36 

Lunatic,  63,  102 

transfer  of  stock  of,  258 


M. 

Maintenance,  crime  of,  11,  n.,  119,  120 

of  childi-en,  provisions  for,  360 — 364 
W.P.P.  s  s 
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Makkh  of  promissory  note,  125 

Malkn.s'  Act,  490 

Mala  Jidcs  on  receipt  of  negotiable  .securities,  527 

Manukactuked  goods,  property  in,  54 
contract  to  furnish,  532 

Manufactukes,  patent  for  new,  2!)8 

copyi'iglit  in  designs  for  articles  of  manufacture,  326 
—328 

Maps,  coi)yright  in,  315,  320,  321 

Marine  insurance.     See  Insuk^-NCE. 

Maiuneh.s'  \vage.s,  82.— And  see  Seamen. 

Marines,  wills  of,  and  administration  to,  420,  437,  466 

Marital  rights,  fraud  on  husband's,  492 

Maritime  law,  81,  82,  n. 
lien,  81—84,  89 
interest,  83 
risk,  83 

Market  overt,  sale  of  chattels  in,  527 
sale  of  stolen  goods,  528 

Marks,  trade,  328—334 

warranty  as  to,  533 

Marriage,  a  valuable  consideration,  108,  383 
agreement  in  consideration  of,  111 
restraints  on,  120,  475 
settlement,  383,  476 

form  of,  583 
consent  to,  476 
brocage,  476 
dissolution  of,  522 

Married  Women's  Property  Act,  1870. ..247,  497—500 

1882. ..177,  247,364,  502—512 

Married  woman.     See  Wife.     And  see  Hu.sband. 

Master,  .ship's,  wages  and  disbursements  of,  82 
bottomry  bond  given  by,  83 
sale  of  ship  by,  84 
of  cargo  by,  89 

ilATRiMONiAL  causcs,  Court  for,  92,  139,  520—525 

Medical  practitioners,  unqualified,  118 

Memorandum  in  writing,  what  is,  57,  114 
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Mesne  process,  4 

Minor,  will  of,  now  invalid,  418.     See  Children  ;  Infant. 

Mixed  actions,  3,  5 

Models,  copyright  in,  322 

Money,  settled  as  land,  388,  479,  n. 
title  to,  526 
limitation  of  action  for  money  secured  by  bond,  535 

Monopolies,  Statute  of,  295,  296 

Mortgage  of  goods,  52,  66—68,  549  et  scq.- 
of  ships,  79—81,  84,  86,  88 
of  i^roperty  of  bankrupt,  208 
of  leaseholds,   deduction  of  amount  of  debt  from  probate 

value,  437 
limitation  of  action  for  monej^  secured  by,  534,  535 

Mortis  causa,  donatio,  422 

Mortmain,  Statute  of,  452 

Mother,  right  of,  under  Statute  of  Distributions,  468 

Moveable  goods,  actions  for  recovery  of,  5 

Municipal  offices,  vacating  of,  bj'  bankrupt,  232 

Musical  compositions,  copyright  in,  316 


■     N. 

National  Debt  Act,  1870... 255,  540 

Naturalization  Act,  1870,  provisions  of,  63,  76 

Navy,  wills  and  administration  to  seamen  in  the,  419,  420,  437,  466 

Necessaries  supplied  to  ship,  82  and  note  (/),  84 
infant,  101 
husband  bound  to  supply  his  wife  with,  492,  513 — 516 

Negotiable  instruments,  126,  293,  526,  527,  528 

See  Bills  of  Exchange  ;  Promissory  Notes. 

Nepheavs,  appointment  to,  35 

Newspaper  articles,  copyright  in,  316 

New  trustees,  appointment  of,  370 — 378 

nomination  of  persons  to  appoint,  592 
of  friendly  society,  286 

s  s  2 
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Nkxt  of  kix,  right  of,  to  administration,  462 

to  intestate's  effects,  464,  469 
how  trac(!d,  469 

Note  of  a  contract,  what  is,  57,  114 

Notes.    See  Promissory  Notes. 

Notice  to  debtor  on  assigning  the  debt,  12,  165,  542—544,  637 

of  assignment  of  life  policies,  246 

to  one  partner  notice  to  all,  413 

to  trustees  on  assigning  stock,  542 

Nuncupative  will,  418,  420 


0. 

OuJECTH  of  a  contract,  lawful  or  unlawful,  117—122 

OliLtCiATIOX,  90,  100,  101 

Offer,  acceptance  of,  102,  103,  114 

Officer,  bankrupt,  206 

distiibutiou  of  eftects  of,  436 

Official  assignees,  196 

Official  receiver,  in  bankruptcy,  189,  190,  193,  200,  203,  227 

Official  referees,  564 

agreement  to  refer  difference  to,   563,   n.,  565, 

567,  n. 
trial  before,  564,  565,  574,  576 
evidence  before,  568 
authority  and  power  of,  569,  579 

Order  and  disposition,  goods  in,  of  bankrupt,  73,  74,  203,  407 
choses  in  action  in,  of  bankrupt,  542 

Outlawry,  4,  n,,  64,  181 

Ownership,  personal  property  the  subject  of  absolute,  14,  339 
reputed,  73,  74,  203,  407,  542 
joint,  392—396 
in  common,  396 


P. 

Paintings,  copyright  in,  322 

Palatine  Courts,  superior  Courts  of  record,  139 
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Pakaphernalia,  482 


Parliament,  the  Supreme  Court,  139 

bankruptcy  of  member  of,  177,  231,  232 

Part  owners  of  ships,  76,  86 

Particular  lien,  39 

Partners,  liability  of,  402 — 414 

every  partner  liable  for  debts  of  firm,  403,  407 

bankruptcy  of,  404,  412 

dormant,  403,  407 

deceased,  403,  408 

ostensible,  407 

retiring,  408 

participation  in  profits,  409 — 413 

Partnership  Amendment  Act,  1865. ..412 

liability  for  each  other's  acts,  413 

notice  to  one  notice  to  all,  413 

transactions  not  in  the  ordinary  course  of  busines  ,  4 

Patent,  295—314,  580 

invention,  296,  298 

term  of,  296—298 

stamps  on,  297,  n. 

publication,  299 

exhibition  of  an  invention,  300 

true  and  first  inventor,  300 

foreign  inventions,  301 

legal  personal  re})resentative  of  an  inventor,  301,  302 

prerogative  of  Crown,  302 

application  for,  303—306 

office,  303,  326,  331 

specification,  303,  304,  307 

provisional  protection,  306 

disclaimer,  307,  308 

vesting  of,  in  more  tlian  twelve  persons,  308 

licence  to  use,  309 

compulsory  licences,  309 

Scotch  and  Irish,  310 

assignment  of,  311 

register  of,  312 

registered  proprietor,  312 

improvements  in  instruments  or  munitions  of  war,  313 

international  protection  of  inventions,  313 

colonies  and  India,  313 

infringement  of,  313 

revocation  of,  314 
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Patent,  tenants  in  common  of,  397 
form  of  letters-patent,  580 

Patents,  Comptroller-General  of,  303,  32G,  331 

Pawn,  37,  38,  66,  69 

goods  unlawfully  pawneil,  529 

Payee,  124  j 

Payment  of  debts,  168 

appropriation  of  payments,  169 

by  executor,  439,  440 

by  administrator,  463 

charge  of  real  estate  for,  528 
Peeks,  bankrupt,  177,  231,  232 
Penalties,  limitation  of  actions  for,  537 
Penalty,  135,  154 
Phndente  lite,  administrator,  465 
Pension,  forfeiture  of.  by  baulcnipt,  207 
Peuiodicai,  works,  copyright  in,  315,  316 

Perpetuities,  350 

in  exercise  of  powers,  357 
Person,  actions  for  injuries  to,  10,  note  (?),  94,  95 

Personal  actions,  3,  90,  93,  100,  134 

things,  8 

annuity,  252 

property,  the  subject  of  absolute  ownership,  14,  339 

classification  of,  as  corporeal  or  incorporeal,  10,  n. 
succession  duty,  388 
Personalty,  8 

Petition  in  bankruptcy,  183,  187 — 189 
Photographs,  copyright  in,  322 
Pious  uses,  460 
Plans,  copyright  in,  315,  320 

Pledge  of  goods,  37,  38,  &Q,  69,  551,  n. 

by  factor  or  agent,  530,  531 

Policy  of  insurance,  164,  243  ct  scq. 

assignment  of,  12,  164,  245—247,  249,  250,  544 

Poor  intestates,  463 

Portions,  appointment  of,  352 

vesting  of,  charged  on  land,  359 
satisfaction  of,  by  legacies,  452 
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Possession  of  goods,  9  and  note  {g),  33—44,  48—50,  549,  551,  552 

actions  to  recover,  5 — 8 

constructive,  38,  50 

delivery  of,  upon  gift,  48 — 50 

by  reputed  owner,  67,  73,  74,  203 
of  ship,  admiralty  jurisdiction  to  give,  85,  86 
choses  in.     See  Choses  in  Possession. 

Possibility,  340 

Post-office  savings  bank,  288 

Power  of  attorney,  11,  12 4,  164 

construed  strictl}^  530 

Powers  of  appointment,  350 — 359 

of  bankrupt,  202,  207,  351 
amongst  children,  352 — 359 
frauds  on,  357 

perpetuity  in  exercise  of,  357 
amongst  issue,  form  of,  586 

to  appoint  new  trustees,  374—378 

given  to  married  women,  497 

execution  by  married  woman  of  general  power  by  will,  508 

special  powers  to  trustees,  form  of,  655 

Primogeniture,  remarks  on,  592 

Prints,  copyright  in,  320 

Priority  of  debts.     See  Debt. 

Privilege  of  parliament,  177,  180,  n. 

Probate,  Court  of,  139,  428,  462 
of  wills,  428  ct  scq. 
acts  of  executor  before,  429 
in  what  Court  to  be  taken  out,  429 
in  principal  registry,  430 
in  district  registry,  430 
evidence  requii-ed  on,  431 
in  common  form,  431 
per  testes,  431 
county  courts,  432 
stamp  duties  on,  432 — 439 
of  seamen's  wills,  437 
duty  attaches  to  estate  of  deceased  legatee,  458,  n.  (r) 

Process  in  real  and  personal  actions,  3,  4 
of  contempt  in  chancery,  6,  n. 
in  replevin,  6,  7 
in  rem,  in  admiralty  actions,  81,  82,  85,  86 
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Pkofits  of  partnership,  participation  in,  409—413 

Pkomise,  what  enforceable,  101,  104 — 111 

Promissory  notes,  11,  124 — 133,  165 

not  preferred  in  administration,  157 
carry  interest,  160 
title  to,  526,  527 

Proof  of  debts  in  bankruptcy,  216—220 

Property,  meaning  of  term,  10,  n.,  90,  100 
real  and  personal,  1,  14 
in  British  ship,  76 
in  goods,  33,.  34,  43 
requisite  to  a  grant,  45 

Protection  order,  521 

Protest  of  a  bill,  130,  131 

Provisional  committee-man,  liability  of,  415 

Public  officer  of  banking  companj"^,  270 

Publication  of  an  invention,  299 

Purchase  of  land,  investment  of  settled  funds  in,  367,  590 

Purchaser  from  executor  not  bound  to  see  to  the  application  of  bis 
pui'chase-mouey,  439 
protection  of  in  bankruptcy,  225 


I 


Queen's  Bench  Division,  92 


R. 

Rasure  of  deeds,  105 

Rates  and  taxes  due  from  bankrupt,  160,  215 

Real  actions,  3 

things,  8 

property,  14 

securities,  what  are,  364 

estate,  charge  of,  for  payment  of  debts,  538 
Realty,  8 
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Keceipt  of  trustees,  369,  370 

by  surviving  joiut  owner,  when  good,  396 
by  one  executor  a  good  discharge,  425 
by  executor  on  sale  a  good  discharge,  439 

Receivee,  interim,  in  bankruptcy,  190 

official.     See  Official  Eeceivbr. 

Receiving  order,  149,  183,  186,  189 

Recognizance,  150,  440,  n. 

limitation  of  actions  on,  535 

Record,  debts  of,  139—150 
courts  of,  139 

Referee,  special,  564 

official.    See  Official  Referee. 

Reference.     See  Arbitration. 

Registrar  in  baukruptc}',  233,  234 

Registration  of  bill  of  sale,  67,  68,  550 — 561 
of  ships,  75 

certificate  of,  77 
of  transfers  of  ships,  78 
of  judgment  debts,  145 
of  judgments  in  county  courts,  150 
of  deeds  of  arrangement,  170 
of  joint  stock  companies,  270,  271,  276 
of  friendly  societies,  286 
of  patents,  312 

of  copyrights,  318,  319,  321,  323 
of  sculptm-es,  322 
of  designs,  326 
of  trade  marks,  328,  330—334 

Reimbursement  of  trustees,  378 

Release  by  one  joint  obligee  bars  all,  392 

of  one  joint  debtor  discharges  all,  399 

of  one  joint  and  several  debtor,  402 

by  husband  of  wife's  reversionary  chose  in  action,  490 

of  wife's  money  charged  on  real  estate,  490 

Rent,  arrears  of,  151,  536 
distress  for,  43 

in  bankruptcy,  214,  218 
proof  in  case  of  rent,  218,  2::;0,  255 
limitation  of  actions  for,  525 

Renunciation  of  office  of  executor,  426 
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IJr.PLKViN,  action  of,  6 

limitation  of  action  of,  533 

li'Ki'UT.VTiON,  actions  for  injuries  to,  10,  note  [l),  94,  95 

Kki'UTKd  ownership,  67,  73,  74,  203,  407 

of  chose  in  action,  542 

Uksiduary  heqnests,  duties  on,  447 
'     legatee,  rights  of,  456 

Hesidue,  former  right  of  executors  to,  458 
right  of  next  of  kin  to,  459 

Respondentia,  88 

Restitution  of  conjugal  riglits,  525 

RestraiN'I',  aclniiralty  action  of,  86 

of  trade,  contract  in,  120 

on  accumulation,  350 

of  marriage,  120 

on  anticipation,  494—496,  503,  504,  590 

liKTAiNER  by  executor  of  his  ovrn  debt,  427,  428 
by  administrator  of  his  own  debt,  464 

Reversionary  chose  in  action  of  wife,  assignment  of,  488 — 491 

Reviews,  copjTight  in,  315 

Revocation  of  patent,  314 

of  settlement,  385 

of  a  will,  421 

of  submission  to  arbitration,  567 

Royal  family,  no  duty  on  legacies  to,  448 

Rvle  in  Shelley's  case,  348 

S, 
St.  Leonards'  Act,  Lord.     See  Stat.  22  &  23  Vict.  c.  35. 
Sale  of  goods,  51—62,  114,  549 

in  market  overt,  527,  523 
by  factor  or  agent,  530 — 531 
warranty  on,  531 — 533 
of  ships,  78,  84 

of  intoxicating  liquors  at  unlicensed  places,  118 
of  lands,  conversion  by  direction  for,  368 

Salvage,  40,  82 

Satisfaction  of  debts  by  legacies,  451 

of  portions  by  legacies,  452 


INDEX.  035 

Savings  banks,  288 

annuities,  289 
insnrance,  289 

Scire  facias  to  revive  a  judgment,  143 

Scotch  patent,  310 

Scrip  of  loans  to  foreign  government,  293 
certificates,  293 

Sculptures,  copyright  in,  322 

Sea  policies,  assignment  of,  165,  250 

Sealed  writings,  104 

Seamen,  wills  of,  419,  420 

probate  of  wills  of,  436,  43/ 

administration  to  elfects  of,  466.     And  see  JMariners. 

Secured  creditor.     See  Creditor. 

Securities  for  money  won  at  play,  1 33 

stock  exchange  negotiable,  293,  526,  and  note  {h) 
government,  what  are,  364 
real,  what  are,  364 
stolen,  526,  528 

Seizure  of  after-acquired  chattels,  46 

Separate  use,  493 — 496.     See  also  Wife. 

Separation  of  husband  and  wife,  516 — 520 
judicial,  520—523 

Sequestration  of  benefice,  206 

Set-off  in  bankruptcy,  218 

Settlement  of  personal  property,  339  et  scq. 
voluntary,  223,  383—386 
covenant  for,  of  wife's  future  property,  380,  589 

of  husband's  property,  46,  n.,  224,  382 
for  settlor's  own  benefit  revocable,  385 
marriage,  383,  477,  583 
stamps  on,  386—388 
of  money  as  land,  388 
of  chattels  personal  to  go  with  land,  390 
of  leaseholds  to  go  with  freeholds,  390 
by  infants,  477 
personal  and  real,  479,  n. 
wife's  equity  to  a,  486,  490 
on  divorce  or  judicial  separation,  523 
inquiry  into,  on  dissolution  of  marriage,  523 
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SiiAiiF.R,  in  joiiit-stock  companies,  13,  265  ct  seq. 

distringas  on,  261,  292 

transfer  of,  280,  544 

sliare  warrants,  280 

sale  of,  285 

order  charging,  292 

interest  of  married  woman  in,  499, 

504 
title  to,  544,  545 

Suelley's  case,  rule  in,  348 

Sheriff's  jurisdiction  in  replevin,  7 

Ships,  75—89 

British,  75 

registration  of  owners  of,  76—81 

certificate  of  registry,  77 

of  sale  or  mortgage,  81 
transfer  of,  78 

mortgage  of,  79—81,  84,  88 
no  stamp  duty  on  transfer  of,  81 

claims  against,  enforceable  under  admiralty  jurisdiction,  81 — 85 
sale  of,  by  master,  84 

possession  of,  admiralty  jurisdiction  to  give,  85,  86 
general  ship,  87 
insurance  of,  250 

Shipowner's  liability  for  damage  caused  by  ship,  82,  note  [p) 

Shops  in  the  city  of  London  are  market  overt,  527 

Signature  to  contracts,  104,  111,  116 
,  of  drawee  of  bill,  125 

Simple  contracts.     See  Contracts. 
contract  debts,  141,  156,  160 

limitation  of  action  for,  537 
Sisters,  right  of,  under  Statute  of  Distributions,  468 
Sittings  of  the  Supreme  Court  of  Judicature,  566 
S0LDIER.S,  wills  of,  419 

probate  of  wills  of,  436 
administration  to  effects  of,  466 
Sole  use,  gift  for,  494 

Solicitor,  176,  n. 

lien  of,  41 
trustee,  376 

Special  contracts.     See  Contracts, 
referees,  564 


INDEX.  637 

Specialty  debts,  140,  151—159,  214 

limitation  of  actions  for,  535 
Specific  delivery  up  of  chattel,  6,  note  (^j) 

performance  of  contract,  91,  92,  134 

legacy,  449 
Specification  of  patent,  303 — 307 

Stamp  duty,  none  on  agreement  for  sale  of  goods,  57,  n. 
none  on  transfer  of  sliips,  81 
on  charter-party,  87,  n. 

agreements.  111,  n. 

bills  and  notes,  133,  u. 

warrants  of  attorney,  143,  n. 

bonds,  154,  n. 

policies  of  life  insurance,  245,  387 

sea  insurance,  250,  n. 

contract  notes  and  on  mortgage  of  stock,  258 

mortgage  to  building  society,  290,  292 

letters  patent,  296,  297,  and  notes. 

appointment  of  new  trustees,  374 

settlements,  386,  387 

probates,  432—439 

legacies,  446—449 

residuary  bequests,  447 

letters  of  administration,  446 

shares  of  intestate's  estates,  471 

awards,  579,  n. 

Statute  of  Frauds.     See  Statute  29  Cap..  II.  c.  3. 

Statutes  cited— 

ISEdw.  I.  c.  18,  {elegit,)  69,  71 
c.  19,  (intestates,)  461 
c.  45.  {scire  facias,)  143 
4  Edw.  III.  c.  7,  (action  by  executors,)  93 
25  Edw.  III.  c.  5,  (executors,)  93 

31  Edw.  III.  c.  11,  (administrator,)  461 
21  Hen.  VIII.  c.  5,  (next  of  kin,)  52 

c.  11,  (restitution  of  stolen  goods,)  528 
27  Hen.  VIII.  c.  10,  (Statute  of  Uses,)  18,  108,  342 

32  Hen.  VIII.  c.  37,  (arrears  of  rent,)  485 

34  &  35  Heu.  VIII.  c.  4,  (bankruptcy,)  174,  196 

37  Hen.  VIII.  c.  9,  (interest,)  11,  160 

2  &  3  Phil.  &  Mary,  c.  7,  (stolen  horses,)  530 

13  Eliz.  c.  5,  (gifts  for  defrauding  creditors,)  65,  70,  383    472 

c.  7,  (bankrupts,)  174,  178,  179,  181,  183,  184,  196,  214 
c.  20,  (charges  on  benefices.)  118 

14  Eliz.  c.  11,  s.  18,  (dilapidations,)  98 
27  Eliz.  c.  4,  (voluntary  settlement, )  386 
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31  Eliz.  c.  12,  (stolen  horses,)  530 
1  Jac.  I.  c.  15,  (bankruptcy,)  174,  178,  179,  181,  182 

21  Jac.  I.  c.  3,  (patents,)  295,  296 

c.  16,  (Statute  of  Limitations,)  109,  115,  533,  537 
c.  19,  (bankruptcy,)  67,  73,  174,  181,  214 

22  &  23  Car.  II.  c.  10,  (distribution,)  464,  467,  468 
29  Car.  II.  c.  3,  (Statute  of  Frauds,)  s.s.  1,  2... 47 

^  s.  4,  (contract  in  writing,)  59,  111,  383,  535 
s.  16,  (writ  of  ^cri/'^^"^'*j)  ^^ 
s.  17,  (sale  of  goods,)  53,  55,  257,  285 
ss.  19 — 21,  (nuncupative  testament,)  418 
s.  22,  (revocation  of  will  of  personal  estate,)  419 
s.  23,  (soldiers  and  mariners, )  420 
s.  25,  (husband,)  467 

1  .Jac.  II.  c.  17,  (distribution,)  467,  468 

2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2,  (distress  for  rent,)  43 
4  &  5  Will.  &  Mary,  c.  2,  (custom  of  York,)  417 

7  &  8  AVill.  III.  c.  38,  (custom  of  Wales,)  417 

8  &  9  Will.  III.  c.  11,  (judgments,)  155 

9  &  10  Will.  III.  c.  15,  (arbitration,)  565,  575 

2  &  3  Anne,  c.  5,  (custom  of  York,)  417 

3  &  4  Anne,  c.  8,  [c.  9,  in  RuflFhead,]  (promissory  notes,)  11,  124, 
126 

4  Anne,  c.  16,  (nuncupative  testaments,)  418 

4  &  5  Anne,  c.  16,  (bond  debts,)  154 

7  Anne,  c.  25,  (promissory  notes, )  11,  124,  126 

8  Anne,  c.  19,  (copyright,)  314 

9  Anne,  c.  14,  (money  won  at  play,)  133 

12  Anne,  stat.  2,  c.  16,  [in  Euffhead,]  (usury,)  118 

13  Anne,  c.  15,  [Statutes  of  the  realm,]  (usury,)  118 

I  Geo.  1.  stat.  2,  c.  19,  (stock,)  255,  263 
7  Geo.  I.  c.  31,  (bankrupts,)  221 

II  Geo.  I.  c.  18,  (custom  of  London,)  417 

5  Geo.  II.  c.  30,  (bankrupts,)  196,  218,  225 

7  Geo.  II.  c.  8,  (stock  jobbing,)  257 

8  Geo.  II.  c.  13,  (copyright  in  prints,  &c.,)  320 

9  Geo.  II.  c.  36,  (mortmain,)  452,  453 

19  Geo.  II.  c.  37,  (marine  insurance,)  118,  244,  250 

4  Geo.  III.  c.  33,  (bankrupts,)  180 

7  Geo.  III.  c.  38,  (copyright  in  iirints,)  320 

14  Geo.  III.  c.  48,  (life  insurance,)  118,  244 

c.  78,  (Metropolitan  Building  Act.)  249 
17  Geo.  III.  c.  57,  (copyright  in  prints,  &c.,)  320 
36  Geo.  III.  c.  52,  (legacy  duty,)  423,  446,  448,  449 
88  Geo.  III.  c.  71,  (copyright  in  sculptures,  &c.,)  322 

c.  87,  (infant  and  absent  executors,)  424,  465 
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39  &  40  Geo.  III.  c.  98,  (accumulation,)  350 
41  Geo.  III.  c.  107,  (copyright,)  315 
44  Geo.  III.  c.  98,  (stamp  duties,)  432 
46  Geo.  III.  c.  135,  (bankruptc)',)  218,  221 

48  Geo.  III.  c.  149,  (probate,  &c.,)  432 

49  Geo.  III.  c.  121,  (bankruptcy,)  213,  221 

53  Geo.  III.  c.  159,  (limitation  of  shipowner's  liability,)  82 

54  Geo.  III.  c.  56,  (copyright  in  sculptures,  &c.,)  322,  327 

c.  156,  (copyright,)  315 

55  Geo.  III.  c.  148,  (stamps,)  57 

c.  184,  (stamps,)  432,  436,  446,  447,  466,  471 

56  Geo.  III.  c.  21,  (notes  and  bills,)  220 

c.  60,  (unclaimed  dividends, )  540 
c.  137,  (bankruptcy,)  221 

3  Geo.  .IV.  c.  39,  (warrants  of  attorney  and  cognovits,)  143,  14.'> 

4  Geo.  IV.  c.  83,  (factors  and  agents,)  531 

5  Geo.  IV.  c.  98,  (bankruptcy,)  175 

6  Geo.  IV.  c.  16,  (bankruptcy,)  67,   73,   110,   168,   174,  175,  178, 

179,  180,  181,  183,  184,  187,  196,  212,  213, 
214,  215,  216,  218,  220,  225,  230,.  351,  399, 
400 

c.  94,  (factors  and  agents,)  531 
7,Geo.  IV.  c.  6,  (bills  and  notes,)  126 

c.  46,  (banking  companies,)  270 

c.  57,  (insolvency,)  241 

7  &  8  Geo.  IV.  c.  29,. (stolen  goods,)  528 

9  Geo.  IV.  c.  14,  (written  contracts,)  55,  110,  115,  116,  399,   400, 

537 
c.  32,  (felony,)  63 
c.  65,  (bank  note,)  126 

10  Geo.  IV.  c.  56,  (friendly  societies,)  285 

11  Geo.  IV.  &  1  AViU.  IV.  c.  20,  (seamen's  wills,)  420,  437 

c.  38,  (insolvency,)  241 

0.  40,  (executors'  trustees   of  residue,) 

459 
c.  46,  (illusorj'  appointments,)  353 
c.  65,  (infants,  idiots  and  lunatics,)  258 

1  &  2  Will  IV.  c.  32,  (Game  Act,)  29,  31,  32 

c.  56,  (bankruptcy  court,)  72,  73,  168,  175,  183, 
184,  196 

2  Will  IV.  c.  39,  (procedure,)  4 

2  &  3  Will.  IV.  c.  40,  (seamen's  wills,)  437 

3  &  4  Will.  IV.  c.  15,  (copyright  in  dramatic  works,)  316 

c.  27,  (limitations,)  534 — 537 
c.  42,  (limitations,)  94,  96,    160,    534,   537,    5'js, 
571 
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3  &  4  Will.  IV.  c.  47,  (bankruptcy,)  175 

c.  74,  (fines  &  recoveries,)  490 
c.  98,  (bills  and  notes,)  118 
c.  105,  (dower,)  451 

4  &  5  Will.  IV.  c.  22,  (apijortionment  of  income,)  344 

c.  25,  (seamen's  pa}',)  437 
c.  40,  (friendly  societies, )  285 
c.  94,  (public  officer,)  270 

5  &  6  Will.  IV.  c.  41,  (securities  for  illegal  consideration,)   118,. 

133 
c.  83,  (patents,)  298,  299,  307 

6  &  7  Will.  IV.  c.  32,  (building  societies,)  289,  290 

c.  59,  (copyright  in  prints,  &c.,)  321 
c.  71,  (titlie  rent-charges.)  538 

7  Will.  IV.  &  1  Vict.  c.  26,  (wills,)   265,  348,  417,  418,  419,  420, 

421,  431,  457,  458 
c.  73,  (public  officer,)  270 

1  &  2  Vict.  c.  9Q,  (banking  companies,)  270 

c.  110,  (insolvent  debtors,)  4,  175,  180,  241 

ss.  9,  10,  (execution  of  warrants  of  attorney,) 

144 
s.  12,  (seizure  of  notes  and  securities,)  165,  384' 
s.  13,  (judgments  a  charge  on  real  estate,)  214 
ss.  14,  15,  (charging  stock,)  262,  292,  384 
s.  16,  (imprisonment,)  147 
s.  17,  (interest  on  judgment  debt,)  145 
s.  22,  (judgment  of  inferior  courts,)  150 

2  &  3  Vict.  c.  11,  (bankruptcy.)  175,  221 

c.  29,  (bankruptcy,)  175,  221 
c.  37,  (usury,)  118 
c.  54,  (custody  of  infants,)  518 
c.  67,  (patents,)  298 

3  &  4  Vict.  c.  65,  (admiralty  jurisdiction,)  84,  85 

c.  73,  (friendly  societies,)  285 
c.  82,  (stock  judgments,)  263,  384 
c.  110,  (loan  societies,)  288 
c.  Ill,  (banking  companies,)  270 
5  Vict.  c.  5,  (Court  of  Exchequer  in  Equity, )  260 

5  &  6  Vict.  c.  39,  (factors  and  agents,)  531 

c.  45,  (copyright,)  315—319,  321 
c.  79,  (stamps  on  probates,)  432 
c.  85,  (banking  companies,)  270 
c.  116,  (insolvency,)  241 

c.  122,  (bankruptcy,)    73,    110,    175,    184,   225,   397,- 
399 

6  &  7  Vict.  c.  66,  (index  to  Avarrants  of  attorney,)  145 
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7  &  8  Vict.  c.  12,  (international  copyright,)  323,  321 

c.  32,  (bank  notes,)  126 

c.  66,  (aliens,)  63 

c.  69,  (patents,)  298,  307 

c.  70,  (arrangements  between  debtors  and  creditors, )  1 71 

c.  76,  (transfer  of  property,)  340 

c.  96,  (insolvency,)  147,  175,  179,  183,  241 

c.  110,  (joint  stock  companies,)  266,  271 

c.  113,  (banking  companies, )  266,  271 

8  i  9  Vict.  c.  16,  (Companies    Clanses    Consolidation    Act,)   267, 

268,  269 
c.  18,  (lands  clauses  consolidation,)  267 
c.  20,  (railways  clauses  consolidation,)  41,  267 
c.  48,  (bankrupt's  oath,)  175 
c.  62,  (unclaimed  dividends,)  540 
0.  76,  (legacy  duty,)  423,  446 
c.  93,  (copyright  in  colonies,)  319 
c.  97,  (stock,)  259,  265      ■ 
c.  106,  (real  property,)  48,  340 
c.  109,  (gaming  and  wagering, )  118 
c.  127,  (execution,)  72,  147 

9  &  10  Vict.  c.  27,  (friendly  societies,)  285 

c.  93,  (death  by  accident,  compensation,)  94,  95 
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s.  58,  (powers  of  referees,)  565 
s.  59,  (powers  of  Court  with  respect  to  pro- 
ceedings before  referees,)  505 
s.  83,  (official  referees,)  564 
c.  76,  (railway  regulations,)  267 
c.  85,  (Merchant  Shipping  Acts  Amendment,)  75 
c.  89,  (Gas  and  AA'^aterworks  Facilities  Act  Amend- 
ment, )  267 

37  &  38  Vict.  c.  37,  (powers,)  353,  354 

c.  40,  (railways,)  267 
c.  42,  (building  societies,)  290,  291,  292 
c.   50,   (Married   "Women's   Property  Act  Amend- 
ment,) 500 
c.  57,  (Real  Property  Limitation  Act,  1874,)  535, 

539,  540 
c.  62,  (infant's  contracts, )  63,  110,  177 
c.  76,  (expiring  laws  continuance,)  267 
c.  78,  (vendors  and  purchasers,)  17 
c.  83,   (Supreme  Court    of  Judicature  Act,  1873, 

suspension,)   12,    86,    87,    92,    342,    520, 

575 

38  Vict.  c.  9,  (building  societies,)  290,  291 

c.  12,  (international  copyright,)  325 

38  &  39  Vict.  c.  27,  (intestates'  widows  and  children,)  463 

c.  31,  (railway  companies,)  267 
c.  50,  (county  courts,)  140 
c.  60,  (friendly  .societies,)  286—288,  292 
c.   77,  (Supreme  Court  of  Judicature  Act,   1875,) 
12,  92,  97,  259,  260,  263,  282,  342 
s.  7,  (jurisdiction  as  to  lunatics,)  259 
s.  9,  (London  Bankruptcy  Court,)  140,  185 
s.   10,   (amendment  of  rules  of  law,)  146, 

282,  428 
s.  11,  (divisions  of  High  Court,)  92 
s.  17,  (Rules  of  Court,)  6,  567 
s,  21,  (procedure,)  156 
c.  83,  (Local  Loans  Act,  1875,)  366 
c.  86,  (conspiracy  and  protection  of  property.)  121 
c.  91,  (register  of  trade  marks,)  328,  329.  330,  332, 

333 
c.  92,  (agricultural  holdings,)  22 

39  Vict.  c.  6,  (stamping  sea  policies,)  250 
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Statutes  cited — 

39  &  40  Vict.  c.  IS,  (treasury  solicitor,)  471 

c.  22,  (trade  unions,)  121,  289 

c.  32,  (friendly  societies,)  286,  288 

c.  33,  (trade-marks    registration,)    S28,    329,    330, 

331 
c.  45,  (industrial  and  provident  societies,)  288 
c.  52,  (savings  banks  rules,)  288 
c,  59,  (appellate  jurisdiction,)  140 
c.  80,  (merchant  shipping,)  75 

40  &  41  Vict.  c.  26,  (comimnies,)  271,  275,  277 

c.  33,  (contingent  remainders,)  349 

c.  37,  (trade-marks  registration, )  330,  331 

c.  39,  (factors,)  59,  61,  527,  531 

0.  51,  (East  India  stock,)  498 

c.  63,  (building  societies,)  290,  291 

41  Vict.  c.  13,  s.  1,  (acceptances,)  125 

c.  15,  s.  26,  (contract  notes,)  258 
c.  19,  s.  3,  (divorce,)  524 

41  &  42  Vict.  c.  31,  (bills  of  sale,)  53,  67,  68,  551—556 

c.  38,  (innkeepers,)  39 

c.  54,  (Debtors  Act,  1878,)  148 

42  Vict.  c.  9,  (friendly  societies,)  286 

42  &  43  Vict.  c.  43,  (East  India  stock,)  498 

c.  59,  (outlawry,)  64,  181 

c.  76,  (comiiauies, )  271,  272 

c.  78,  (Judicature  Act  Amendment,)  145 

43  Vict.  c.  14,  (inland  revenue,)  432,  446,  449 

c.  19,  (companies,)  271,  275 

43  &  44  A'ict.  c.  18,  (merchant  shipping  amendment,)  75,  76 

c.  22,  (merchant  shipping,)  40 
0.  35,  (wild  birds,)  29 
c.  36,  (savings  banks  rules,)  288 
c.  47,  (ground  game, )  29 — 32 

44  Vict.  c.  12,   (Customs  and  Inland  Revenue,  1881,)  387,  3S8, 

423,  432—434,  438,  446,  447,  466,  471 
44  &  45  Vict.  0.  41,  (Conveyancing  and  Law  of  Property,  1881,) 
s.  31,  (appointment  of  new  trustees,)  371 
s.  32,  (retirement  of  trustee,)  373 
s.  33,  (powers  of  new  trustees,)  376 
s.  34,  (vesting  trust  property  in  new  trus- 
tees,) 374 
s.  36,  (trustees'  receipts,)  370 
s.   37,    (power  for  executors  to  compound,) 

440,  441,  463 
B.  38,  (powers  to  executors  or  trustees,)  372 
s.  43,  (maintenance  of  infants,)  361 


052  INDEX. 

Statutes  cited — 

44  &  45  Viet.  c.  11,  s.  50,  (conveyance  to  self,)  546 

s.  59,  (covenants  to  extend  to  lieirs,)  152 
s.  60,  (effect  of  joint  covenant,)  394 
s.  61,  (advance  on  joint  acconnt,)  396 
s.  71,  (repeals,)  362,  370,  371 

c.  51,  (wild  birds,)  29 

c.  57,  s.  51,  (soldier's  will,)  436 

45  Ji  46  Vict.  c.  35,  (friendly  societies,)  286 

c.  38,  (settled  land,)  389,  391 
c.  39,  (Conveyancing,)  556 
c.  40,  (copyright— musical  compositions,)  317 
c.  43,  (Bills  of  Sale,  1882,)  53,  67,  68,  556—561 
c.  51,  (Government  Annuities,  1882,)  289 
c.  61,  (Bills  of  Exchange,)  124—132 
c.  75,  (Married  Women's  Property,  1882,)  63,  102, 
177,   247,   ?>o2,  364,   382,   384,   425,  478, 
479,  480,  502—512,  516,  517,  522 

46  &  47  Vict.  c.  28,  (Companies  Act,  1883,)  271,  283 

c.  29,  (Supreme  Court  funds,)  263,  448 

c.  30,  (companies,  colonial  registers,)  271,  284 

c.  47,  (provident  nominations  and  small  intestacies,) 

286,  288,  289 
c.  49,  (statute  law  revision,)  6,  72,  135,  143,  442 
c.  52,  (Bankruptcy  Act,  1883,)  171,  172,  175,  185, 
189,  190,  197,  220,  225,  284,  405,  406 
s.  2,  (extent  of  Act,)  175 
s.  4,  (acts  of  bankruptcy,)  69,  159,  170,  176, 

178—180 
s.  5,  (receiving  order,)  171,  183,  186 
s.  6,  (creditor's  petition,)  187 
s.  7,  (proceediiigs  on  creditor's  petition,)  186, 

187 
s.  8,  (debtor's  petition,)  186 
s.  9,  (receiving  order,)  149,  189,  190,  214 
s.  10,  (receiver,)  190 
s.  12,  (special  manager,)  190 
s.  15,  (meetings,)  171,  186,  191 
s.  16,  (debtor's  statement,)  186,  191 
s.  17,  (public  examination,)  186,  191 
s.  18,  (composition,)  171,  192,  195,  214 
s.  19,  (affect  of  comi^osition,)  214 
s.  20,  (adjudication,)  72,  168,  186,  187,  196 
s.  21,  (trustee,)  72,  168,  197,  200 
s.  22,  (committee  of  inspection,)  197,  200 
s.  23,  (power  to  accept  composition,)  195 
s.  24,  (discovery  of  property,)  197 
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46  &  47  Vict.  c.  52,  s.  25,  (arrest  of  debtor,)  198 

s.  27,  (discovery  of  property,)  199 

s.  28,  (discharge  of  bankrupt,)  227,  231 

s.  29,  (fraudulent  settlements,)  288 

s.  30,  (order  of  discharge,)    110,    141,    214, 

229,  399 
s.  32,  (disqualifications  of  bankrupt,)  231 
s.  33,  (vacating  seat  in  House  of  Commons,) 

232 
s.  34,  (vacating  offices,)  232 
s.  35,  (annulling  adjudication,)  232 
s.  36,  (payment  of  debts  in  full,)  232 
s.  37,  (debts  provable, )  21 7 
ss.  37 — 65,  (administration  of  property,)  194, 

240 
s.  33,  (mutual  credit  and  set  off,)  218' 
s.  40,  (priority  of  debts,)  141,  146,  215,  404, 

413,  440 
s.  42,  (distraint  for  rent,)  215,  218 
.s.  43,  (relation  back  of  trustee's  title,)  222 
s.  44,  (description  of  property  divisible,)  67, 

72,  73,  168,  177,  202,  230,  351,  543 
s.  45,  (restriction  of  rights  of  creditor  under 

execution,)  167,  222 
s.  46,  (duties  of  sheriff,)  223 
s.  47,  (avoidance  of  voluntary  settlements,) 

2-:3,  383,  384 
s.  48,  (avoidance  of  preferences,)  224 
s.  49,  (protection   of    bomt  fide   transactions 

without  notice,)  225 
s.  50,  (possession  of  property  by  trustee,)  168, 

205 
s.  52,  (sequestration  of  benefice,)  206 
s.  53,  (appropriation  of  pay  or  salary,)  206 
s.  54,  (vesting  and  transfer  of  property,)  72, 

73,  168,  197,  203,  226,  351 

s.  55,  (disclaimer  of  onerous  property,)  203 

s.  56,  (powers  of  trustee,)  197,  207,  351 

s.  57,  (powers  of  trustee  with  permission  of 

committee,)  197,  208 
s.  58,  (declaration  of  dividends,)  212 
s.  59,  (joint  and   separate   dividends,)   212, 

405—406 
s.  60,  (creditors  residing  at  a  distance,)  212 
s.  61,  (creditor  not  proving  debt  before  de- 
claration of  dividend,)  213 
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46  &  47  Vict.  c.  ^>2,  s.  G2,  (liiial  dividend,)  213 

s.  63,  (no  action  for  dividend,)  213 
s.  64,  (management    of    property   by   bank- 
rupt,) 209 
s.  65,  (right  of  bankrupt  to  surplus,)  213 
s.  66,  (official  receivers,)  190 
s.  72,  (remuneration  of  trustee,)  201 
ss.  72—91,  (trustee,)  194 
s.  74,  (payment    of    money    into     Bank    of 

England,)  210,  211 
ss.  74—81,  (trustee,)  197 
s.  75,  (trustee   not  to   pay  into   private   ac- 
count,) 211 
s.  78,  (audit  of  trustee's  accounts,)  211 
s.  80,  (books  to  be  kept  by  trustee,)  211 
s.  81,  (annual  statement,)  211 
s.  83,  (official  name  of  trustee,)  168 
s.  84,  (power  to  appoint  joint  tru.stees,)  201 
s.  86,  (removal  of  trustee,)  201 
s.  89,  (control  over  trustee,)  197,  209 
s.  90,  (appeal  against  trustee,)  210 
s.  91,  (control  of  Board  of  Trade  over  trus- 
tees,) 197,  210 
R.  92,  (Courts  having  jurisdiction,)  183,  185 
s.  93,  (London  Court  united  with  Supreme 

Court,)  140,  185 
R.  94,  (special  judge,)  233 
s.  95,  (iietition,)  188 

s.  96,  (London  Bankruptcy  District,)  560 
s.  98,  (jurisdiction  in  chambers, )  233 
s.  99,  (.jurisdiction  of  registrar,)  234 
.s.  100,  (county  court,)  185 
s.  103,  (judgment  debtors,)  149 
s.  104,  (appeals,)  235 
s.  110,  (petition  against  partner,)  405 
s.  113,  (actions  by  trustee,)  397 
.s.  114,  (actions  on  joint  covenants,)  397 
s.  115,  (proceedings   in    partnership  name,) 

405 
s.  121,  (small  bankruptcies,)  236 
s,  122,  (administration     order     by     county 

court,)  237 
s.  124,  (privilege  of  parliament,)  177 
s.  125,  (administration   of   estate  of  person 
dying    insolvent,)   141,    146,    150, 
152,  159,  239,  428,  440 


INDEX.  055 

Statutes  cited — 

46  &  47  Vict.  c.  52,  s.  126,  (debts  contracted  before  1861,)  242 

s.  127,  (power  to  make  general  rules,)  175 
s,  146,  (writ  of  elegit  not  to  extend  to  goods,) 

71 
s.  147,  (bankrupt  trustee,)  376 
s.  149,  (construction  of  Acts,)  67,  560 
s.  150,  (provisions  to  bind  the  crown,)  141, 

214 
s.  152,  (married  women,)  177 
s.  163,  (penal  provisions,)  149 
s.  168,  (interpretation    of    terms,)   71,    168, 

185,  203,  351,  384 

s.  169,  (repeal),  71,  140,  149,  159,  168 

c.  57,  (Patents,  Designs  and  Trade  Marks,  1883,) 

295—314,  326—328,  331—334,  580 
c.  61,  (Agricultural  Holdings,  England,  1883,)  23 

47  Vict.  c.  9,  (bankruptcy  appeals — county  courts,)  235 

c.  14,  (JIarried  "Women's   Property  Act,    1882,    Amend- 
ment,) 507,  511 

47  &  48  Vict.  c.  18,  (Settled  Land,  1884,)  368,  479 

c.  61,  (Supreme  Court  of  Judicature  Act,  1884,)  563, 

564,  565,  567,  569 
c.  68,  (Matrimonial  Causes,  1884,)  520,  525 
c.  71,  (Intestates'  Estates,  1884.)  471 

48  k  49  Vict.  c.  83,  (patents,)  300,  304,  306 

49  &  50  Vict.  c.  25,  (unclaimed  dividends,)  541 

c.  27,  (guardianship  of  infants,)  519,  524 

c.  28,  (bankruptcy,)  215 

c.  33,  (international  copyright,)  323,  324,  325,  326 

c.  37,  (patents,)  300,  304,  326 

c.  50,  (unclaimed  dividends,)  541 

c.  52,  (deserted  wives,)  516 

50  Vict.  c.  5,  (expiring  laws  continuance,)  126 

Statutes  merchant  and  staple,  150 

Steam  engine,  23 

Stock  in  trade,  assignment  of,  4.^ 
in  the  funds,  13,  253—265 
transfer  of,  256 

in  name  of  trustee,  256,  542,  544 
certificates,  256 
jobbing,  257 
contract  for  sale  of,  257 
of  infants,  lunatics  and  idiots,  258 
distringas  on,  260,  544 

notice  in  lieu  of,  261,  544 


C5G  JNDEX. 

Stock,  charge  of  judgment  on,  262 
tiiinsniission  of,  by  will,  264 
interest  of  manied  woman  in  stocks.  498, 
unclaimed  dividends  on,  540 
notice  to  trustee  on  assignment  of,  542 

Stolen  bank  notes,  526 

goods,  sale  of,  528,  529 

Stop  order,  544 

Stoitace  in  transitu,  59,  CO,  60,  n. 

Submission  to  arbitration,  562—563 

Succession  Duty,  388,  393,  448 

Suit  in  equity,  155 
by  trustee,  380 

by  executor,  441 

Summons,  writ  of,  134,  155 

SuvKiuon  courts  of  record,  139 

Supreme  Court  of  Judicature,  140 

Sureties,  161—163,  172 

Survivorship  amongst  joint  owners,  392,  395 

none  in  equity  of  joint  securities,  396 
none  amongst  owners  in  common,  398 
amongst  joint  debtors,  400 
as  to  joint  and  several  debtors,  402 
of  office  of  executor,  426 


Tail,  estate,  none  in  personal  property,  347 

Taxes  due  from  bankrupt,  160,  215 

Tenant  without  impeachment  for  waste,  27 
for  years  or  for  life,  26 
joint,  392-396,  457 
in  common,  396 — 398,  457 

Tenterden,  Lord,  his  Act.     See  Statute— 9  Geo.  IV.  c.  14. 

Terms  now  abolished,  566 

Testamentary  alienation,  growth  of  right  of,  417. — See  Will. 
expenses,  priority  of  payment,  240,  439 


INDEX. 

Things,  real  or  personal,  8 

in  possession  or  in  uction,  9 
corporeal  or  incorporeal,  9,  n. 

Timber,  25,  27 

trees,  what  are,  27 

Tithe  rentcharge,  recovery  of  arrears  ol',  5o8,  and  n.  [b) 

Title,  526—547 

to  money  and  negotiable  securities,  526,  528 

to  chattels  personal,  527 

to  stolen  goods,  528 

to  horses  stolen,  530 

under  factors  and  agents,  530 

warranty  of,  531,  532 

under  Statutes  of  Limitation,  533 — 540 

to  unclaimed  dividends,  540 

to  choses  in  action  by  notice,  542 — 544 

through  deeds,  wills,  &c. ,  545 

abstract  of,  545 

covenants  for,  545 

to  shares,  545 

comparison  of,  to  real  and  personal  estate,  546 

deeds,  16—19 

solicitor's  lien  on,  41 

Tombstone,  20 

Tour,  personal  nature  of  right  to  sue  and  liability  for,  10 
action  for,  93 — 96 
death  of  injured  party,  93 
death  of  wrong-doer,  95 
wife's,  431,  491,  501,  506—510,  593—596 

Towage,  84 

Trade,  contracts  in  restraint  of,  120 
bankruptcy  of  partners  in,  404 
liability  of  executor  carrying  on,  408 
customs  of,  532,  533 

Trade  Marks,  328—334 

Trade  Names,  335 

Trader,  who  was,  within  the  old  bankrupt  laws,  176,  n. 

Trades  Unions,  121,  289 

Transfer  of  stock,  256 

Trespass  in  pui'suit  of  game,  29 
action  of,  106,  533 

on  the  case,  34,  106 

w.p.r.  u  u 


657 
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TliovEK  and  conversion,  34 — oii,  38,  G2,  Ob 

recovery  in,  C2 
Tiiu.sT,  thougli  voluntary,  enforced  in  equity,  49 

none  entered  on  ship's  register,  77 
in  bank  books,  256 
in  register  of  members  of  company,  277,  541 

settlements  by  means  of,  342 

for  payment  of  creditors,  when  revocable,  385 

for  wife's  separate  use,  493—496 

for  payment  of  debts,  539 

how  affected  by  the  Statute  of  Limitations,  539,  540 

form  of,  in  marriage  settlement,  584  ct  scq. 

Trustee  Act,  1850... 375 

Trustee  in  bankruptcy,  72,  73,  168,  197,  200—213 
what  actions  pass  to,  10,  u. 

Trustee,  interest  of,  sufhcient  to  support  life  insurance,  245 

investment  of  trust  money  by,  254,  364-367,  585,  590 

transfer  of  stock  in  name  of,  256 

of  friendly  society,  286 

receipt  of,  369,  370 

appointment  of  new,  370 — 376 

retirement  of,  372 

vesting  trust  i^roperty  in  new  or  coutiuuing,  373—375 

bankruptcy  of,  202,  376 

costs  of,  376 
responsibilities  of,  376 

solicitor,  376 

indemnity  and  reimbursement  of,  373 

Act  for  relief  of,  379 

application  to  Court,  380 

of  property  to  be  included  in  an  account,  388 

trustees  made  joint  owners,  393 

married  woman  as,  508 

notice  to,  on  assignment  of  chose  in  action,  542 — 544 

inquiry  of,  as  to  prior  assignments  of  choses  in  action,  543 

clauses  in  settlement,  forms  of,  591,  592 


U. 

Umpire,  576^  577 
Uncertificated  bankrupt,  230 
Unclaimed  dividends,  540,  541 
Unla"\vful  contracts,  117—122 
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Use,  conveyance  by  way  of,  18 
UsuEious  contracts,  118 
UsuKY  laws,  118,  and  n.  («) 


Vendor's  lien,  59 

Vested  interests,  347,  348 

the  Courts  lean  to,  359 

giving,  to  cliildrcn  by  settlement,  360 

Vestikg  of  bankrupt's  property,  196,  203 

trust  property  in  new  or  continuing  trustees,  373 — 376 

order,  375 

of  shares  of  joint  owners,  393 

Voluntary  trust  enforced,  49 

conveyance  of  lunatic,  63 

bonds  and  covenants,  156,  160,  440,  n. 

settlement,  223,  383—386 

of  married  woman's  property,  384,  503 
stamp  duty  on,  387,  388 

appointment,  351 


W. 

Wagees,  118,  133 

"Wages,  mariners'  and  master's,  82 

servants'  &c.,  on  bankruptcy,  160,  215 

in  winding-up  of  company,  2S3 

"Wales,  custom  of,  417,  470 

"Wab,  instruments  ormunitions  of,  improvements  in,  313 

Warrant  of  attorney,  142— 145 

"Warranty  on  sale  of  goods,  531—533 
of  title,  531 
of  quality,  109,  532 
of  marks,  533 

"Waste,  tenant  without  impeachment  of,  27 

being  impleaded  of,  27 
by  incumbent,  97,  98 
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AViDuw,  usually  profi'viod  in  grant  of  admiiiistraliou,  462 
her  kIuu'c  under  tho  Statute  of  Distribution,  467 
wIiL'U  dupi'ived  of  her  distributive  share  by  settlement,  478 

■WiDOV.'JIoop,  gift  to  a  woman  during,  475 

■\VlFF-,  alienation  of  chattels  bj",  63 

contracts  by,  102,  496,  500,  506-508 

bankruptcy,  177 

life  insurance  by,  247 

powers  given  to,  352,  497,  508 

covenant  to  settle  her  future  property,  380,  589 

voluntary  settlement  by,  384,  503 

executrix,  424,  508 

no  duty  on  legacy  to,  448 

rights  of  husband  and  wife  independent  of  settlement,  479  ct 

seq. 
a  feme  covert,  481 

her  chattels  personal  belonged  to  her  husband,  481,  482 
her  paraphernalia,  482 
her  legal  choses  in  action,  483 — 485,  488 
her  equitable  choses  in  action,  485—489 
her  equity  to  a  settlement,  486 
disposition  of  her  reversionary  interests,  491 
her  ante-nuptial  contracts  and  debts,  481,  491,  500—502,  507 

509 
her  torts,  481,  491,  501,  506—510,  593—596 
her  maintenance,  492,  513,  515,  516,  and  n.  {b) 
will  of,  492,  493,  502 
her  separate  estate  in  equity,  493 — 497 
restraint  on  her  anticipation,  494 — 496 
her  general  engagements  binding  separate  estate,  496 
position  of,  under  Married  Women's  Property  Act,  1870. ..497 — 

500 
position  of,  under  Married  Women's  Property  Act,  1882,,. 502— 

512 
deserted  by  hu.sband,  515,  516,  and  n.  {h) 
separation,  516 

judicial,  520 — 524 
her  alimony,  520 
protection  order,  521 
divorce,  522 — 524 
restitution  of  conjugal  rights,  525 
form  of  trust  as  to  fund  settled  by,  in  marriage  settlement,  58G 

— 588.— See  also  Hvsband. 

"Wild  fowl,  29 
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Will,  417  d  seq. 

attestation  of,  418,  419 

revocation  of,  421 

domicile  of  testator,  421,  422 

executor  of,  423. — See  Executuji. 

probate  of,  428—432 

stamp  duties  on  probate,  432 — 439 

of  wife,  492,  493,  502 

Winding-up  of  company,  280 — 284 

Withernam,  7 

Witnesses  to  a  will,  418,  419 

examination  of,  by  arbitrators,  568 

Writ  of  seisin,  3 

oi  fieri  facias,  69 

of  leva.ri  facias,  71 

of  elegit,  69—71 

of  summons,  134,  155 

oi  ca2)ias  ad  satisfaciendum,  147 

oi  distrincjas,  260,  261,  544 

Writing,  contracts  required  to  be  in,  55,  57,  58,  110—116 
assignment  of  copyright  bj%  319 
sealed,  104 

Wrong.     See  Tort. 


Year,  agreement  not  to  be  performed  within  a,  58,  111,  113 
of  executor,  444 
of  administrator,  464 

York,  custom  of  province  of,  417 — 470 
probate  in  province  of,  430 

Younger  children,  355 
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